


B DA rA,\ OK GUIDE 


COMMENTARY 

ON THE 

MUSSULMAN LAWS: 

translated bv order of thk 
CJOVERNOR’C^ENERAL AND COUNCIL 

O F 

BENGAL, 

B y 

CHARLES HAMILTON. 


VOL. I. 


LONDON; 
PRINTED BY T, B E N S E 


M.BCC.XCl. 




t: o 


WARREN HASTINGS, Es^q;: 

1, A T Z. 

GO.VERNO.R-GEK£RAL of BENGAL, &c. 


S I 

Ai. TER the labour of fe\cral years, I am 
at lail enabled to prefent yon Mtth a tranflatioa of the 

To yon, Sir, I feel it incumbent on me to inferibe a 
work originally projeiSted by yourfelf, and for forae time 
carried on under your immediate patronage. — However 
humble the tranilator’s abilities, and however imperfedf the 
execution of thefe volumes may be, )'ct the dcllgn itfelf 
does honour to the wifdom and benevolence bv which it 
w as fuggelfcd ; and if I might be allowed to exprefs a hope. 

upoo 
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\ipon the it is, that its future beneficial cffcSfj, in 

facilitating the adrainiftration of Juftice tliroughout our 
Aliatic territories, and uniting us ftill more clofely with our 

Siihjccrts, may reflect fome additional luftre on 
your Adminiftration. — I have the honour to be, with the 
ntraoll rcfpctTt, and the moll lively gratitude and efteem, 

S I R, 

Yonr moll obedient, 

■and moil h\imhle Servant, 


CHARLES HAMILTON. 
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PRELIMINARY DISCOURS E, 


BY THE 


TRANSLATOR. 


The diftuliou of ufeful knowledge, and the eradication of preju- 
dice, though not among the moft brilliant eonfequeuces of extended 
empire and commerce, are certaitdy not the leaft important. — Xo open 
and to clear the road to fcicnce ; to provide for its reception in what- 
ev^cr form it may appear, in whatever language it may be conveyed : — 
theic are ach^antages Avhich in part atone for the guilt of conquefl:, and in 
many cafes compenfate for the ev’ils which the acquifition of dominion 
too often inflicts. 


Peru ATS the Ififtory of the worJd docs not furnifli an example of 
any nation to whom the opportunity of acquiring this knowledge, or 
communicating; thole advantaires, has been afforded in lo eminent a 

O O ^ 

do grcc as (.iRK/v'r Hritatn. — T o the people of this Ifland the acceflion 
of a vail empire, in the bofom of Asia, inhabited, not by hordes of bar- 
barians, but by men far advanced in all the arts of civilized life, has opened 
a field of inveftigation equally curious and inftru^lire. — Such refearches 
muft ever be plcafing to the fpcculative phllofophcr, who, nnbiaflhd by 
the lelfifh motives of interell: or ambition, delights in perufing the great 
and variegated volume of society : — but to ic$ tlicy come recom- 
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mended by no ordinary inducements ; knowing, and feeling, as we ought, 
how much the prefervation of what we have obtained depends upon the 
proper ufe of our power ; and upon the right application of thofe means 
which Providence has placed hi our hands for continuing, and perhaps 
iucreafing, the happinefs of a large portibh of the human race. 

The permanency of any foreign dominion (and indeed, the juftifica- 
tion of holding fuch a dominion) requires that a ftri£t attention be paid 
to the eafe and advantage, not only of the governors, but of the governed ; 
and to this great end nothing can fo ctfetflually contribute as preferving 
to the latter their ancient ellablilhed pradlices, civil and religious, and 
protC(5ling them in the cxercifc of their own inftitutes ; for however de- 
feflive or ablurd thefe may in many inflances appear, ftill they muft be 
infinitely more acceptable than any which we could offer ; fince they are 
fupported by the accumulated prejudice of ages, and, in the opinion of 
their followers, derive their origin from the Divinity himfelf. 

This falutary maxim was wifely adopted by the fervants of the 
East India Company on the firft acquifition of our BENGAL terri- 
tories ; and to a flcady adherence to it much of the prelent flourifhing 
flate of thofe jirovinces mull: be attributed. 

The judicial regulations both of the Hindoos and the iMoha7nmedans zre, 
in fa£l, fo intimately blended with their religion, that any attempts to 
change the former would be felt by them as a violation of the latter ; and 
fhould the wifdom of the Britifh Icgiflature ever fuggefl the expediency of 
introducing an uniform l^ flem of jurilprudcnce among them, it will, 
at the fame time, diflate the ncceflity of preferving facred aiid unaf- 
fedled an infinite number of ulages, eflcntial to the eafe and happi- 
nefs of a people differing from us as widely in cuffoms, manners, and 
habits of thinking, as in climate, complexion, or language. — Towards 
the accomplifhment of fuch an important fyflcm, every eflort which 
may tend to develope their Laws is undoubtedly a flep, and therefore 
carries with it its own recommendation. — It w'as this more remote coa- 
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fideratlon, as well as the immediate advantages to be derived from it, 
which dictated the compilation of the Hindoo Code and it was the 
fame motive which gave rife to the prefent publication. 


Many centuries have clapfed fince the Mujfulman conquerors of INDIA 
cftabliflied in it, together with their religion, and general maxims of 
government, the practice of their courts of juftice. — From that period the 
Mussulman Code has been the ftandard of judicial determination through- 
out thofc countries of India which were fubjugated by the Mohaminedan 
princes, and have fuice remained under their dominion. In one particu- 
lar, indeed, the conduct of the conquerors materially differed from what 
has been generally confidered in Europe (how unjuffly w'ill appear from 
many paflages in this work) as an invariable principle of all Mujjubna7i 
gov’^ernments ; namely, a rigid and undeviating adherence to their own 
LAW, not only with refpeift to themfelves, but alfo with rcfpe£t to all 
who w ere fubjedt to their dominion. — In all fpiritual matters, thole who 
fubmitted were allowed to follow the dictates of their own faith, and 
were even protecied in points of which, with refpedt to a Mujfulman^ the 
LAW would take no cognizance. — In other particulars, indeed, of a tem- 
poral nature, they were conlidered as having bound themfelves to pay 
obedience to the ordinances of the law, and were of courfe conffrained 


to fubmit to its decrees. — Hence the Hindoos enjoyed, under the Mujful- 
man government, a complete indulgence with regard to the rites and cere- 
monies of their religion, as well as with rcfpcdl to the various privileges 
and immunities, perlonal and collateral, inv'olvcd in that fingular com- 
pound of allegory and lu perdition. — In matters of property^ on the con- 
trary, and in all other temporal concerns, (hut more clpecially in the 
criminal jurildiclion,) the MuJJulmun law gave the rule of decilion, ex- 
cepting where both parties were Hindoos^ in which cafe the point 
was referred to the judgment of the Pundits, or Hindoo J^rawyers.— It is 
true, this ffatement rather accords w ith the fpirit of the Mohammedan 
laws, than with the praPlirc of them ; for it too frequently happened 
that little regard was paid cither to j'udicial ordinance or natural equity, 
here avarice and bigotry are united u ith dcljiotic pow'^er, fuch a 

a z combination 
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combination vyill occafion abufes, and corrupt the flrtams of jufVice.— - 
Accordingly, the Hindoos were in many inflances expol'ed to unfair and 
partial decillons, but more particularly where a Mujfulman was con- 
cerned, in which cafe the law of Mohaaimkd was doubtlels often 
mifinterpretcd, and wrefted to the purpofes of injuftice, or (which 
w'as an evil of equal magnitude) the decree was the refult of a bar- 
gain between the magiflrate and the highefl bidder. — Still, how- 
ever, thefe abufes did not alter the fpirlt of the law, which continued 
unvaried in its oflenfible operation ; the Mujjulman courts determining 
in all matters of a criminal nature, without exception, and in every cafe 
of Mujfulman property j and admitting of apjxjals to the Hindoo Lawyers 
(for there are no regular Hindoo courts of juftice) only in cafes where 
the Mujjulman law' had made no pi'ovifion, or in which no Mohammedan 
had any intereff. 


Such was the flate of jurifprudence in the BEJSlGHL provinces, 
when a w’ondcrful revolution threw the government of them into the 
hands of the Engmsh. 


Little acquainted w'ith the Jorms,- and flill lefs with the elementary 
principles, of the native adminiflration of juftice in their newly acquired 
territories, the Britifh government determined to introduce as few inno- 
vations in thofe particulars as were confiftent with prudence ; and the 
only material alteration which, in courfe of time, took place, was the 
appointment of Company’s fervants to fuperintend and decide, as fudges 
in the civil Mujjulman courts, and as Magijlrates with rcfpedl to the 
criminal jurifdiftion. — An important change was indeed elTedled in the 
adminiflration of both juftice and revenue, fo far as afFc£led the diftinc- 
tions hitherto maintained between MuJJulmans and Hindoos. Of thefe the 
latter had always been fubjecSl to double taxes, and impofls of every deno- 
mination, levied on principles which are fully explained in the courfe 
of the prefent work : and they alfo laboured under particular inconve- 
niences and difadvantages in every judicial procefs, (efpecially where 

the 
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the litigating adverfary was a MuJJulman) feme of which have been 
already noticed. — By the Britith government both have been placed^ in 
thefe points, upon an exa£t equality ; and the Hindoo and Mujfuhnan, re- 
fpedtively, have their property fecured to them under that lyftem which 
each is taught to believe poffefl'cd of paramount authority : but where 
their interefts clafh in. the fame caufe, the. matter is neceflarily deter- 
mined by the principles of the Mujfulman law, to which long ulage, fup- 
ported by the policy of the Mogul government, havS given a fort of pre- 
feriptive fuperiority. — Still, however, though much was cfTetSled, much 
remained to be done. — The gentlemen who were appointed to fuperintend 
the proceedings of the courts, having had no opportunity of ftudying the 
languages in which the laws are written, were conftrained, in their de- 
terminations, to be guided by the advice of the native officers — men 
fbmetimes themfcives too ill informed to be capable of judging, and 
generally open to corruption. — Hence appeared the neceffity of procuring 
fome certain rule whereby thofe gentlemen might be guided, without 
being expofed to the milconflrudlions of ignorance or intcreft, and which 
might enable them to determine for themfcives, by a diredf appeal to 
the Mujfulman or Hindoo authority on the ground of which they w’ere to 
decide. — A compilation was accordingly formed, xindcr the infpedtion of 
the moft learned Pundits, (Hindoo Lawyers,) containing an abflradl of 
the Hindoo laws, the tranfiation of which into Engliflr was committed 
to Mr. Halhed ; and, ffiortly after this w'as accompliffied, a number of 
the principal Mohammedan profefibrs in Bengal were employed in tranflat- 
ing from the Arabic into the Perfian tongue a commentary upon the 
Mujfulman \wi , cdWcdi xhe HED A TA, or Guide, a work held in high 
eftimation among the people of that perfuahon. The Englijh verliou of 
that commentary is now fubmitted to the public. 

Before the Tranflator proceeds to give an account of this work, k 
may be proper to fay fomething. concerning the Laws of which it treats. 


Tjie 
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The Mujfulman Law proceeds, in its determinations, upon two 
grounds; the text of the Koran, and the Sonna^ ©r oral law, corre- 
Iponding with the Mijhna of the Jews. 

The Xoran (or, as it is more commonly termed. At Koran) is 
'Confidered by the Mujfulmans as the bafis of their law ; and is therefore, 
when applied to judicial matters, entitled, by way of diftindion, alShdrray 
-or THE Law, in the fame manner as the Pentateuch is diftinguiflied by 
the Jews. 

Who was the real of this extraordinary compound of decla- 

mation and precept, muft for ever remain a matter of uncertainty, fince 
on this point much difference of opinion obtained, even among the ear- 
lieft opponents of Mohammed and his pretended miffion, — That this 
extraordinary perfon, however, was himfelf the principal proje&ory is 
beyond difpute, although it be probable that he received much afliftance 
from others in the compofition of it. — By all orthodox Mujfulmansy the 
original is believed to have exifted from eternity, inlcribed on the tablet 
of the divine decrees, which Rands dole by the throne of God, and 
contains the predeftined fate of men and things. — From this tablet a 
copy of it is fuppofed to have been taken by the angel Gabriel, and 
conveyed to the Stmma -Asjiy or loweft heaven, where it was by him 
revealed to the Prophet in various portions, and at different times.— In 
fadl, it was delivered by Mohammed piece-meal to his followers, accord- 
ing as the occaiion didlated, or as any particular emergency required : nor 
was it arranged together, in its prefent form, until the reign of his friend 
and fucceflbr, the Kbhlif Aboo Bekr, who ordered the whole to be col- 
lefted from the leaves or Ikins on which the paflages had been written, 
and allb from the mouths of luch of the furviving companions of the 
Prophet as had committed them to memory, and inlerted in one volume, 
but without any regard to the oi'der of their original promulgation.— 
Much difference, however, was foon perceptible in the leveral copies of 
h this 
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tiiis work j wherefore Othmam, the wSno^fucteeding Khalifa to re- 
medy the growing evil, direfted a number cf copies to be tranfcribed 
from this of Aboo Bekr, and ordered all ethers to be deftroyed. — ^The 
precepts of the Koran are of two deferiptions, prohibitory and in- 
juniftive. In the application of them to pradlice they are always con- 
lidered as unqueftionable and irrefragable, except where one paffage 
has been contradicted, and confeqnently repe^d, by a fublequent pat* 
fegej fome inftanccs of which are cited in the cotirfe of this Commen- 
tary. 

SoNNA is a. word which (among a variety of other fenfes) fignifies 
cujiom, regulation, or injlltute. The Sonna (or, as it is exprelTed among 
the Arabs, by way of diftinCtion, AlSonna') ftands next to the Koran 
in point of authority, being coiifidered as a kind of fupplement to that 
book. It forms the body of what is teemed the or«/ law, becaufe it never 
was committed to writing by the Arabian L-egiflator, being deduced 
fole^ from his traditipnjry_precepts or adjudications, preferved from hand 
to hand,, by authorifed perfbns, and which apply to many points of both 
a fpiritual and temporal nature, not mentioned or but (lightly touched 
upon in the Koran. — Xhefe traditions * are divided, by the Mujfulman 
commentators, into two clafles : I. the fimple fayings of the Prophet 
from Im own umnfpired judgment ; II. fay ings from di vine i nfpiration^ 
The former ar e toxxsxo ^. Hadee-s-Habisoee, or traditions of the Prophet ; 
the latter I^ dees Koodf ee, or divine traditions ; . and both have the fewee 
of laws. — After Mohammed’s death, they were at firfl quoted by his 
companions merely in order to decide occafional dilputes, or to reftrain 
men from certain aClioias which -the Prophet had prohibited : and thus, 
in procefs of time, they became a flandard of judicial determination. The 

* The Tranflator, fpeaking of the Sonna, ufes the word traditions, in compliance with 
cuftom, which, among Europeans, has applied this term to all the oral precepts, &c. of AIo- 
HAMMED.— (pronounced, among the Arabs, Hadeeth) properly fignifies an occurrence 
or event. Some Mujfulman commentators define it to mean “ an emanation,’ and underftand 
it particularly in this fenfe when applied to the fayings or aflions of their Prophet. 

firft 
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fail collectioii of them was hilde in the Khhirfat of Alee ; and, in after 
timesj many pious men employed themfelves in making thofe collec- 
tions. — There are, befides thefe, a multitude of traditions cited by the 
MuJJulman commentators, concerning the a£ls and layings, not only 
of their Prophet, but alfo of his Companions and immediate fuc- 
ccflbrs ; which, though not of equal authority, are neverthelcls admitted 
to have fbme weight precedents in judicial decifions, when not re- 
-pugnant to reafon, or contradicted either by the Koran or the Sonna. 
Upon the Sonna a great number of volumes have been written, under the 
titles of Sonnan *, Rawdyat -f, and Hawadees ;|!, feveral of which are 
quoted in the courfe of this work, and will be more particularly men- 
tioned when we come to treat of authorities^ 


Practical Divinity, aifb, is admitted to have its due weight in judi- 
cial determinations, even among the orthodox. As ufed by the Mujfulman 
l^awyers, it chiefly confifts of cafuiftry, and analogous applications to, or 
deductions from, cafes already determined upon by the more certain ftand- 
ards of the Koran or Sonna ; the nature of which will be more fully ex- 
plained by the perufal of a fingle page of the work than by any illuftration 
that could be offered. 


Havi NG ftated thus much with refpeCt to the foundations of the 
MuJJidman Law, we fhall next endeavour to account for thofe va- 
rieties which at prefent appear in the fuperftruClure ; — but before we 
proceed to this it will be proper to enter into a fhort detail or the events 
in which oriGiiuatcd the firfl great fchifm among the followers of Mo- 

Do O 

HAMMED. 

Hai:) the iaipoftftr of Mecca left, at his deceafe, any male heirs, it is 
polTtble that the diftinClion to \\ hich he rofe would have been tranfmitted 
.without queflien to his poflerity. In this however he was difappointed. 


* Inftitutes. 


t Reports* Traditions. 


J Occurrences. Emanations. 


his 



DISCOURSE. 

his five fons having all died in their infancy. — He had indeed four daugh- 
ters by his firft wife Khadija, of whom one alone furvived him, his 
favourite Fatima, the wife of Alee; but a female was univerfally 

deemed incompetent to be the leader of the faithful. 

% 

K 

Alee *, as the neareft relation of the prophet, the hulband of his 
daughter, and the lineal chief of his family, afpired to the fucceflion, with 
hopes founded not lefs on his perfbnal merit than his conjugal and here- 
ditary claims. — When Mohammed was feized with his laft illnefs, his 
fon-in-law probably expefted a nomination in his favour. — His views 
however were fruftrated, and his pretenfions for the prefent defeated. 
— Aysha f, the ftepmother of Fatima, had always entertained an anti- 
pathy againft him ; and, by exerting her influence with the dying Pro- 
phet, eafily prevented him from making any declaration which might 
determine the Mujfuhnans in favour of the defeendant of Hashim. — 
From this circumftance, on the deceafe of Mohammed, his followers 
became divided into leveral faflions. — The people of Medina were de- 
lirous of railing Saad, one of their countrymen, to the dignity of Imdm^ 
or chief ; whilft the Meccanites, confidering his advancement as fub- 
jefling them to a foreign domination, declared their intention of electing 
a chief among themfelves. — Had fuch a defign been carried into effe^l, it 
muft, in its confequences, have deftroyed altogether the newly eftablilhed 
religion ; and by crulhing the riling empire of IJlatnifm in its infancy, 
would have reftored the Arabs to their primitive barbarifm and idolatry. — 
The prudence or policy of Omar, and fome other of the principal com- 
panions, interfered ; and they propofed, in order to avoid the dangerous 
fchifm which this muft occafion among the Mujfuhnans , that all parties 
ihould, without diftin<ftion, unite in the eleflion of a fucceflbr to the 

• ALEE Bin Abee Talib, coulln German of Mohammed, and, with him, defeended 
from Hajhim Abdalminaf^ from whom the Hajhimee tribe derives its title. 

+ The daughter of Abot Bekr^ lliled, by the Mohammedms^ OM «/ ajju'MEKSEN, or Mother 
of the Faithful. 

VoL. I. b Prophet, 
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Prophet, who as fuch thoul4 be univerfally obe;ye4.-«The matter was not 
fettled without much contention : but at itaigth Aboo Bbxr, the ^ther* 
in-law of Mohammed, who had exerted himfelf as a mediator among 
the difputants, was unanimoufly clewed by the elders., and acknowledged 
by the people. — It w^as in vain that the H^imees, and other partizans 
of Alee, vehemently oppofed this de^fancc of his right, and obUinately 
maintained that he alone had an indilputal^ and excluHve claim to iuc* 
ceed, as well on account of his near relation to- Mohammed, as becaufe 
of a declaration of the latter to that efFeft Their remoivilrances were 
difregarded, their clamours drowned amidft the acclanoations of the mul- 
titude, and they were compelled to remain fatisfied with refufing to 
acknowledge the Khdlif. 


Alee himfelf retired from the fcene of his mortification, and fuflained 
the difappointment of his ambition with lilent difguft ; nor did he pay his 
homage to the appointed “Commander of the Faithful” until 
fome time after, when the death of his wife Fhtima had weakened his 
party, and he perceived that a perfeverance in his diflent might indeed 
create ftrife, but could not be produ«5live of advantage. 


Within little more than two years after his elevation, Ahoo Bekr, 
finding himfelf attacked by a mortal diftemper, nominated Omar to be his 
fucceflbr, who accordingly alTumed the title without oppofition, and after 
a moft fuccefsful and yi^^ofious reig4 of alxjve ten years, died of a wound 


he received from one Fireoz, a Pet^an flave,. whom he had offended 
g farcaftic obfervation concerning a fuit which the flave had referred to 
his ti ibunal. — When dying, Omar refufed to appoint any particular fuc- 
ceflbr, declaring the Khalifat to reft among fix perfons, who ftiould 


fucceed to each other agreeably to the order of_tbcir..-.ele6lion or ballot; 
namely, and ^o- 

BAia. Of thele Abdulrihman ^reed.^to^XecegOLilk-ii^ 


* The ftory cited by the partizans of Alee, on this occalion, is related at IcngUi, in treating 
of the term Mawla. (Sec Manumission, vol. I. p. 425.) 

4 provided 
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provided he might have the privilege of naming tb? fucqeflbr to Omar ; 
a propolal to which all his colleagues ailented, except only Alee, who 
took this opportunity to urge his fuperior and exclufive pretenfions to 
the Khalifat. Abdulrihman, however, notwithftanding his oppofi- 
tion, being fupported by his four other colleagues, offered the Khalifat 
to Othman, and he was proclaimed and recognized as fucceflbr to the 
Prophet, and fbvereign of the Mujfulman^. Alee, on this fecond 
defeat, a£led with a moderation which, however laudable in itfelf, was 
much blamed by fomc of his adherents. He paid his homage to Othman 
without murmuring, and appeared content to fubmit to the fuccefs of his 
competitor. 

If Othman was really defirous of the rank which he had thus 
attained, he exhibited a pow'erful inftance of the delufions of ambition 1 
Whilfl his armies were extending the empire of IJlam in every direflion, 
and penetrating into Khorafan and Mauritania, the venerable Khalif found 
his reign difturbed by intefline commotions, and his perfon expofed to 
the violence of faftion. His declining age had unnerved his arm ; he 
was unable to hold the reins of dominion with the fteady hand of his pre- 
deceflbrs ; and he, perhaps too late, difeovered that he had undertaken 
a talk to which he was unequal. — The governors of his provinces, en- 
couraged by the growing imbecility of their prince, plundered and op- 
prefled thofe whom it was their duty to cherifh and. protefl. — He had 
difobligcd Avsha, “ tl^e Mother of the Faithful,” who excited s. 
powerful cabal againft him at Mecca, whilfl Alee and his dilcontented 
Hajhimites connived at, perhaps inflamed, thefe difordevs. The mal- 
contents at length being joined by the deputies from the opprefled fubjeds 
<Jf Egypt and Syria took to arms, and Othman found himfelf befieged 
in his own palace. — Superftition and refpefl for a time withheld the aflail- 
ants. Their fcruples, however, were foon overcome : they forced the 

gates ; and the unfortunate Khhlif expiated his errors or his weaknefs by 
iiis blood. 
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The infurgents, upon the murder of Othman, made Alee arr offer 
of the Khalifat ; which, with the confent of his colleagues Talha 
and ZoBAiR, (already mentioned,) he accepted. — He was publicly pro- 
claimed Kha/if within a fhort time after, and at the diftance of twenty- 
four years from the period of his firft afpiring to that dignity. 

In obtaining, however, this long-fought obje£l. Alee fbon foundt 
himfelf embarked upon a tempeftuous ocean, and the ftorm ended only 
with his life. — Conlciotis that the concern be was generally, and perhaps 
juftly, fufpecSlcd to have in the death of Othman would not fail to alie- 
nate from him all thofe who were connected with that Khhlif or whom 
he had advanced, one of his firft fteps was, to efFe6l a general removal of 
the governors who had been appointed by his predeceflbr. This bold and 
dangerous meafure excited much difguft in all the provinces, but more 
particularly in Syria^ where Moaviah, to whom the care of that region 
had been entrufted by Othman, and who was nearly related to him,, 
excited a ffrong party againfl Alee, and openly declared his refolution of 
avenging upon him the death of his kinfinan. At the fame time T alha 
and Zobair were difgufted with Alee, becaufc of his having refufed to them 
the governments of Koofa and Bafra ; and underftanding that Aysha, the 
widow of Mohammed, had retired from Medina (then the feat of the 
Khalifat ) to Mecca, followed her thither. At Mecca a pow^erful faction 
was excited againfl: yilee, particularly among the tribe of Ommiah;. and 
thele being joined by the difinifled governors of the provinces, and hav- 
ing jdyjha at their head, colle£led a powerful army, determining to 
depole Alee by force, and let up Moaviah as Khalif in his room.— - 
Thus was excited the firfl civil war among the Mujfulmans ; and hence 
originated the diffenfions which have ever lince obtained between the 
opponents of Alee and his adherents. 

« 

Alee, with undaunted refolution, faced, and for the prefent repelled, 
the threatening florm. He met the infurgents, and, after a bloody con- 
flifl, gave them a covnpletc overthrow, in which Talha and Zobair 

were 
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were flain, and Aysha taken prironer, whom the Khaltf treated with 
the utmoft relpciSt, and fent her back, with honourable attendance, td 
Mecca. 

After this victory, Alee remained complete mafter of But 

he ftill found himfelf oppofed by a powerful party in Syria \ for Moa- 
viAH, having retired to Damafeus, and being there joined by all the 
relations of Othman, was publicly acknowledged by thoie as Kbaltf 
and Commander of the Faithful. 

Perhaps the mere effort of a faction at Damafeus would not, of 
itfelf, have availed to ffiake the throne of Alee, confirmed as it was 
by his recent fignal fuccefs. But the pretentions of his competitor were 
fupported, on this occafion, by the celebrated Amroo ibn al As, the 
moff puiffant and popular of all the Muffulman commanders. This chief- 
tain had conquered Egypt during the Khalifat of Omar ; had afterwards 
been recalled by Othman; and, at the period of his death, and the 
inveftiture of Alee, commanded in Pa'lefinc. 

To gratify fome particular refentment again ft the fon-in-law of the 
Prophet, or, more probably, induced by his attachment to the houfc 
of Ommiah, he repaired from yerufalem to Damafeus, and took the 
oaths to Moaviah. He pledged himfelf to obey and maintain the ufurper 
as the only true and legitimate leader of the Faithful. Such was 
his influence that the multitude immediately joined their acclamations, 
and flocked to the ftandard of the Syrian Khdlif The civil war was 
thus rekindled. The armies of the contending Khdlifs prepared for 
battle, and Alee was once more on the point of defeating his enemies, 
when they were laved by the ftratagem of faftening fome Korans to the 
ends of their Ipears ; for the troops of Alee, beholding the facred v'olumes 
thus expofed, could not be prevailed upon to advance to the encounter. 
Soon after thefe proceedings a truce was agreed upon, and the com- 
petitors engaged to retire to their refpedlive capitals, Koofa and Damaf- 
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cus^ leaving their claims to be decided by a reference, to the a^yard o£ 
which each party bound himfelf to adhere. 


Amroo was appointed referee on the part of Moaviah, and the lefs 
artful Aboo Moosa on that of Alee. In the courfe of their conferences. 
Amroo had the addrefs to perfuade his^Go-acbitfijr. that, in ordeL -ta jasftore 
peace to the MuJ[ulmam, it vvas .abfolutely neceffary to depofe both their 
principals, and to eie<ft a KhaJif who fhould meet .the approbation of all 
parties : and for this purpofe a tribunal was erected between the two 
armies. Aboo Moosa firft mounted, and proclaimed the depofition of 
Alee and Moaviah. Amroo fucceeded him, and announced, Moa- 
viAH “ as the legal Khdlif, who had been, nominated by Othman, and 
“ flood pledged to revenj;e his blood.” The friends of Alee, fup- 
poiing this to be done with his connivance, retired from the place afto- 
nilhed and difeouraged. When recovered from their confufion and 
lurprife, the compromife was declared void. Each party proceeded to 
vilify and excommunicate the other ; and the anathemas uttered on this 

mf ' 

occafion have continued to be folemnly repeated ever fince, in the 
mofques of the refpedlive fedts, as one of the offices of religion. The 
war was refumed with greater fury than ever. Amroo was dilpatched 
into Eg)>pt with a confiderable force, and feized the government of that 
pi'ovince in the name of Moaviah. The Mujfulmans,, inftead of feek- 
ing foreign enemies, turned their fwords againfl each others breafts ; and 
the power of their empire was likely to perifli by an internal difeale, when 
an event took place which, for the prefent, put an end to the conteft, 
and reftored peaccy if not unity, among. 


Three of the Kharegites (injurgents againft Alee) happening to 
meet at the temple of Mecca, difepurfed concerning the many friends 
and companions they had loft in this fruitlefs war, and deplored their 
deaths, as well as the danger which threatened the general caufe from a 
continuance of thofe unhappy divifions. — One of them at length, in an 
extafy of fanaticifm and delpair, propofed to end theft troubles at once 
by the death of Alee, Moaviah, and his friend Amroo. — His two com- 
rades 
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rades immediately agreed to take their fhare in this defperate enterprize. 
—-They prepared their daggers, and proceeded, — one for Tiamafcu:^ 
another for Egypt, and the third for Koofa\ each fully refolved to facri- 
fice his allotted viftim. — ^^The event proved that their determination was as 
form as their undertaking was defperate : but one only fucceeded. — The 
firft, having arrived in Egypt, mirtook the perfon of Amroo, and ftabbed 
another who happened to prefidc that day in the charafter of hndm in his 
ftead ; — and on being condu£lcd to punilhment, fatisfied himfelf with 
exclaiming, “ I intended to forike Amroo, but God willed it foould be 
another.” — The fecond repaired to Dama/cus, there wounded Moa- 
viAH, but not mortally, and was fuffered to live long enough to difeover 
the confj^iracy. — The third accomplifoed his fanguinary purpole. — Hav- 
ing arrived at Koqfa, and engaged two ailiftants, he, on Friday the 
I 7th of Ramzan, A. H. 40, waylaid the KM/if as he was going to the 
Mofque, and gave him a wound, of which he foon after died. 


Thus perilhed Alee, after a Ihprt and turbulerit reign of four years 
ind nine months. — His partizans, however, were not difmayed by this 
svent. — The murdered Khalif left feveral children by nine different wives ; 
the two eldeft, Hassan and Hoosein, by Fatima the daughter of 


Mohammed, dbrihg whole Efetime He cohltrafted no other marriage. 


Hassan was by his adherents proclaimed Khalif on the death of 
his father; but Moaviah, who had afl'umcd the dignity of KJjaliJ in 
Egypt and Syria fome time before, was in pofleflion of thofc countries, 
and jefufed to acknowledge him on account of the fufpicion which at- 
tached to him as being concerned in the death of Othman. — H, cnce a 
new competition arofe, which could not have failed to rekindle the flame 


of war, had not Hassan, who inherited more the piety than the valour 
of his predeceflbr, and was more ambitious to diftiuguifh himfelf in the 
oerformance of religious ceremonies than in the fupport of his regal pre- 
tenfions, agreed to relinquifli his claim in favour of his rival ; and thus 
was transferred the dignity of the from the tribe of Hashim to 

that of Ommiah. 


Hassan, 



xvlli PRELIMINARY 

Hassan, upon refigning the Khalifat^ retired to Medina^ and there 
lived in privacy until A. H. 49, when he died, poifoned, as the Shiyas 
alledge, by his wife, at the inftance of Moaviaii, who dreaded the poffi- 
bility of his renewing his preteiilions. 

Hoosein pofleffed a larger portion of the martial fpirit of AivEE than 
his elder brother; but his fate was not more fortunate. — On the death of 
Mo AVI AH, having refufed to acknowledge his I’on Ykzeed, (who iuc- 
ceeded to the Kbalifaty A. H. 60,) he was conurained to retire for 
fafety from Medina to Meveuy whither the people of Koqfay who were 
ftrongly attached to the family of Alee, fent him an invitation to join 
their flandard, after having proclaimed hini the only lawful Khalify 
and declared Yezeed to be an ufurper. — Yezeed, underftanding that 
Hoossein had accepted this invitation, and fet out from Mecca for 
Koofoy difpatched Obeydoola, one of his commanders, to intercept 
him ; and ObeydOola, meeting him palling over the plain of Ker- 
ballay with only feventy-three of his family alid attendants, cut to pieces 
the grandfon of the Prophet and the w’hole of his feeble party. — In this 
indilcriminate malTacre allb perilhed four other Ions of Alee, namely, 
Abdoola, Abbas, Othman, and Jafir, together with one or more of 
his daughters. — The wretched remains of his family were afterwards 
brought, before Yezeed, who was adviled to leize the prelent oppor- 
tunity, and to cut off all future caufes of difturbance, by extirpating this 
remnant of the Prophet’s delcendants. — This flagitious propofal filled the 
Khalif with horror. He repented of the blood which had been already 
Ihed, execrated the languinary obedience of Obeydoola, and difmilTed 
the captives with honour to the tomb of their father at Koofa. 

From this period the pofterity of Alee funk into obfeurity and infig- 
nificance, except in the eyes of their fedlaries. — Their defeendants, 
however, under the title of Seyidsy have Ipread over India, Ferjia, Turkey, 
and the northern coaft of Africa, are held in veneration by the multitude 

as 
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as inheriting the blood of the Prophet, and have frequently excited the 
jealoufy of the reigning princes of Arabia and Turkey, — In Perjia and 
India, particularly, the memory of Alee and his fons is cheriflied, among 
the people, with a veneration approaching to idolatry ; and the latter 
country exhibits fbme ftriking inftances of the force of this partiality, 
which poffibly a long lapfe of time, inftcad of weakening, has rather 
contributed to ftrengthen. — ^The Mujfulman Princes of HINDOSI'AI^ 
are, in general, Soonis, as well as moft of their chief men, the heads oi 
the law, or the minifters of ftate, whilft the great body of Mohamme- 
dans, being defeended from a Perjian ftock, or from the prolclytes of the 
firft Mohammedan conquerors, adhere rigidly to the principles of the 
Shiyas. — The Nizam, one of the moft powerful and independant o) 
thofe princes, cannot attend public worlhip in the Jbmd molque of his 
capital (Hydrabad) becaufe of the Anathemas weekly uttered there againft 
the ufurping Khalifs of the houle of Ommtah.-^hx. Lucknoiv, on the 
tenth of Moharrim, the effigy of Omar (who, as being the firft pro- 
pofer of an elective KhMifat, in prejudice to the right of Alee, is re- 
garded by his adherents with particular abhorrence,) is fet up, filled 
with fweetmeats, as a mark to (hoot arrows at; and, after being 
ufed with every fpecies of indignity, is torn to pieces, and its contents 
devoured by the cnthufiaftic votaries of Alee. — This day is throughout 
thefe regions obferved as the anniverfary of the death of Hojfein and his 
brethren, and celebrated by fbngs and procelfions. The magnificent Mau- 
foleums ercifted to the memory of thefe illuftrious martyrs are ftill 
vifited by their adherents, who regard this token of refpecl as fcarcely lels 
meritorious than a pilgrimage to the Kdba itlelf ; and the real or fi<fti- 
tlous defeendants from this facred ftock have, at different times, made 
their affinity to the Prophet a pretext for afl'uming the regal or pontifical 
authority in Syria and Africa. — They claim, moreover, a certain pre- 
eminence, and excluGve privileges, to fome of which they are admitted, 
even in 'Turkey, where the memory of Alee is leaft refpected, and the 
pretenfions of his line to the Khdlifat utterly denied. — A few flight tracer, 
of their affumed fuperiority may be difeovered in this commentary. 
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Thus early divided on a fubjeft which involved at once the interefts 
of individuals, and the prejudices of faperftition, it was not to be ex- 
pected that the followers of Mohammed fliould long continue to obfervc 
an uniformity of practice or of doCtrine. — The firft controverfies began, 
of courle, between the retainers of Alee aiid their opponents. When 
the contending parties proceeded openly to anathematize each other, the 
mutual change of heterodoxy was not confined merely to the appointment 
of an Irndm, but loon advanced to comprehend the expofitions of the 
Law in other matters both of fpiritual and temporal concern. Each 
faction reproached the other with dilbelieving, perverting or mifunder^ 
Randing, the facred text of the Koran. — Notwithllanding the pious 
attempt of the Khaltf Othman to reftore a literal uniformity in the 
leveral copies of this work, (as already noticed,) ftill, from the nature of 
the compofition, as well as from the character in which it was prC)- 
ferved, there was abundance of room in many places for a variety of 
conltruCtions, independant of any particular intereft which might miflead 
the underftanding, or at leaft the inclinations, of mankind. — Its con>- 

tents are diftinguilhed under two heads, the or perfpicuous, 

and the or enigmatical, the latter of which each commen- 

tator might explain in the way moll agreeable to himfelf, or beft. 
coinciding with the tenets of his particular feCt. — The whole was, more- 
over, committed to writing in the Koreijh character, the Arabic, into 
which it was afterwards tranferibed, being of later invention ; and as this 
laft was deftitute of vowels, the fenfe of courle depended much on the 
pronunciation of the Mokris, or readers, whence, upon the kitroduftion 
of the vocal points, a variation took place in the copies, according to the 
manner of the reader upon whofe authority thefe were inlerted. 


The traditions alfo opened a copious field for dilputation. No au- 
thentic collections of them having been compiled until all or moil of 
the Prophet’s companions were dead, they exillcd, for above a century, 
merely in the memories of the Arabians. ThoxiiAndi were of courfe pro- 
mulgated by their leaders as the occafiou or the paflion of the moment 

happened 
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happened to dilate : they fwelled into a number exceeding all poffibility of 
belief* : every colleftor alTumed the right of erecting to himfelf a ftandard 
of feleftion: none would or could believe in all; and fome boldly difre- 
garded or rejected them in totOy. as affording no authentick rules for faith 
or conduit. 

From thefe circumftances attending their authorities, the difputants 
found an ample field on which to exercife their polemical talents. — This 
literary warfare was indeed, for fome time, confined to the original 
caufes of their difagreement ; and, excepting thofe, they touched merely 
on points of a Ipeculative delcription. — This, however, opened the way to 
the various heterodoxies of the fcholaftic divines. Abftraited fubtleties and 
metaphyfical diftinilions were, by degrees, fubftituted for the precepts of 
the Law ; and the controverfial faftions became divided and fubdivided 
into parties innumerable. 

It is proper, however, to remark, that a difference of tenets did not 
enter into judicial decifions until upwards of a century after the death 
of Alee, when it was occafioned by the defection of Haneefa fromi 
the party of the Shiyas, of which more lhall be laid when wc come tof 
Ipcak of that doctor. 

In Hating thus much, we have endeavoured to give a fummary view 
of the firft great fchifms in IJlarnifm ; but we have only ventured to Iketch 
an outline of the pidlure, without any reference to collateial events, the 
recital of which is more properly the province of the liiHorian. — Having 
difmifled this topic, vve proceed to give Ibme account of thole eminent 
perfons whofc difeufiions occupy a confiderable portion of this work, and 
whofe doctrines and opinions are generally admitted as of binding autiiority 
at the prefent day. 

♦ Abi Daood has left a felciSlion of 40,000 out of 500,000 ; and Ibn HANByVL gives us, in 
his Mofeuinedy 37,000 out of 750,000 of thofe real or pretended precepts of the Prophet. 
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In every fyftem of religion Orthodoxy and Hsrxsy are merely 
relative terms. Mankind, however, have in general agreed to confine 
thefe diftindlions to points of Ipiritual do(9;rine. 

The who affume to thcmfelves the diftinftion of ortho- 

dox*^ are fuch as maintain the moft obvious interpretation of the Koran, 

I |i I ^ ^ 

and the obligatory force of the traditions, in oppolition to the innova- 
tions of the feclacies : v/ hence they are termed Soonisy or traditionifts.— 
Although difiering confiderably in their legal conclufions, and in the ap- 
plication of the Koran and the Sonna to temporal matters, yet they 
unite in rejediing the fpeculations of the fcholaftic divines; — ^and fbme of 
them condemn the ufe of fcholafiic divinity altogether, as tending to de- 
ftroy the foundations of religious belief. — Concerning thefe we lhall be 
Ibmewhat more particular, as their difeuffions occupy a confiderable part 
of this work, and it is their opinion alone which is admitted to have any 
weight in the determinations of jurifprudence. 

The orthodox lefts are four in number — the Hancejites, the MeLlekites, 
the Shafe'itesy and the Uanbalites — who are all Soonisy or traditionifts. But 
although they equally aflume the name of traditionijisy they do not all equally 
adhere to the Sonna ; for there is this charafleriftic diftinftion among 
them, that the firft, in determining upon cales where the Koran affords 
them no pofitive precept, are guided principally by their own judgment, 
examining and deciding, in moft of thele inftances, according to the rules 
of praflical divinity ; w'hereas the three others adhere more tenacioufly 
to the precedents left them by the Prophet. On this account the Hanee- 
ftes are by fome writers, for diftinflion fake, termed Ahl KeeaSy or the 
followers of reafony and the others Ahl Sonnay or the followers (f tra- 
dition. 


♦ The word orthodox.^ as here ufed, is confined purely to a juftnefs of thinking in fpiritual 
matters, concerning which the opinions of thofe four fe£b perfe£lly coincide, the differences 
among them relating folely to their cxpofitions of the Umporal Law. 
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The founder of the firft fe(S was lindm Aboo HANE.E,FA Naoman 

s 

11 1 I ■ H I ■ ^ ^ » ti y,P^ 0 ^ ^ 

Bin Sabit, who was Bom at Koofa^ the ancient capital of Irak, 
A. H. 8o, A. C. yoXf at w'KTc’h'time four of the. Prophet’s companions 
were Hill alive *, from whom, however, it is related, that he never re- 
ceived any inftrudtions or traditional knowledge. 

Haneefa is confidered, by the MoH'AMMEdans, as the great oracle 
of jurifprudence, he being the firft among them who attempted to argue 
abftradtedly upon points of Law, and to apply the reafon of men to the 
inveftigation of temporal concerns. — They are accordingly lavifh in his 
pTaife. They even trace the origin of his eminence to a period antecedent 
To his birth, and fuppofe him to have been aflifled by the peculiar favour 
and influence of Heaven ; for it is related by the learned Inayet-Ibn 
Hamed, that his father, when yet a child, being prefented to Alee, 
received his bleffing, the Commander of the Faithful at the fame time 
declaring, that “ from hb body fhould Ipring a light, which fhould dif- 
“ fufe its rays throughout all the regions of Islamism.” — However well 
or ill founded this anecdote may be, his early youth b faid to have been 
marked by a ftrong prediledtion for fludy, an uncommon acutenefs of 
underftanding, and an unremitting but cheerful piety, equally removed 
from the gloomy auflerity of the bigot, and the frigid indifference of the 
fenfualift. — Haneefa w'as educated in the tenets of the Shiyas. He 
received his firft inftruftions in jurifprudence at Bagdad^ from Imam 
Aboo Jafir, an eminent doiftor of that fedl, and heard traditions chiefly 
from Abdoola Ib-n al Mobarick, both of whole authorities he fre- 
quently quotes. — After having finilhed his ftudies, and gained confider- 
able reputation at Bagdad^ he returned to Koofa^ and there diftinguifhed 
himfelf by feceding from his mafter Aboo Jafir, and teaching civil law 
on princifdes repugnant to thofe inculcated by that doftor. His defec- 
tion indeed is, by the Shiyas^. attributed to motives which, if true, diveft 

* Viz. Ans Ibm Malik, of Bafra’, Abdoola Ibn Agfa, who livee! in Koofa-, Sim. 
Ibn Saad, refiding in Madina i and jibcf Yoofil Ibn-Wasila, who refided in Mecta. 


him 
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him of the merit of proceeding in this upon internal convi£l:ion. They 
relate that Aboo Jafir’s eminent piety, learning, and aufterity of 
manners, having attached to him a confiderable number of followers, 
the increafe of his reputation alarmed the reigning Kh^lif^ who, in order 
to deflroy his credit, gained over Haneefa, by promifing to fupport, 
with alljthe influence of government, his opinions and decifions againft 
thofe of Tafir ; and that Haneefa, allured by the offer, quitted his 
preceptor, and inftituted a fchool in oppofition to him. Whether they be 
correal in this flatement or not, it is certain that the diifenfion which 
took place between thefe eminent lawyers is confidered as the origin of 
the different tenets of the Shiyas and Sootiis in jurifprudence ; and as the 
habits of mind mofl: early acquired are feldom to be entirely fubdued, the 
little attention which (comparatively with the other Soonis) Haneefa 
pays to the precepts of the oral law may perhaps be attributed to the 
inftrutSlions which in his youth he imbibed from Aboo Jafir. — He is 
deferibed of a middling ftature, a comely countenance, and pleafant con- 
verfation ; harmonious in his voice, of an open and ingenuous difpofition, 
and kind to excefs to his relations and friends, admitting none to his fo- 
ciety but of the beft charadter. Such a difpofition and condudl nccef- 
farily fecured to him the univerfal efteem, whilft his polemical abilities 
gained him the reverence and admiration of his difciples ; as may be col- 
lected from an anecdote which is recorded by Shafei, in the introduction 
to his Ofool, where he relates that, inquiring of Malik, “ Whether he 
had ever fecn Haneefa ?” he was anfwercd by that doCtor, “ Yes; 
and he is fuch a perfon that if he were to afl'ert a wooden pillar 
was made of gold, he woitld prove it to you by argument.”— -5/6^'/ 
himfclf, although' differing materially from him in his legal decifions, 
fays, in another part of the fame work, that “ No ftudy whatever 
could enable any man to rival Haneefa in the knowledge of the 
law.” — It appears, indeed, from the befl authorities, that he was 
a man eminently endowed with fcience, both fpecnlative and practical; 
of a mild difpofition and tolerating principles ; pious, abflinent, cha- 
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ritable. and accomplilhed beyond all others in leeal knowledge.— 
His diffidence is faid to have iiicreafed with the extent of his acquire- 
ments ; and he has indeed afforded an inffance of infurmountable and 


fcrupulous modefty, fuch as has been feldom recorded, but which twice 
expofed him to the mofl fevere treatment from his fuperiors, and pro- 
bably, in the end, fhortened his life. It is related that Hoobeyra, the 
governor of Koofa., importuned him to accept the office of Kdzee or judge, 
and, upon his perlifting in refufing it, caufed him to be fcQurged ...for ten 
days fucceffively, with ten ftripes a day, until at length, being convinced 
of his inflexibility, he releafed him : and, fome years after, the Khhlif al 
Mansoor, having_j,iiyited him. to tried to prevail on him to accept 

the fame office, which declining as before, he was thrown into prifon, 
and there confined until he died,_^,Jti.,_i,5ja.„-rrrHe wrote feveral treatifes 
both of a ciyil,jind religigj js nature. — The principal or his fpeculative 
works are, I. the Mafnad, meaning the fuppqrt, prop, or pillar, in 
which are eftablifhed all the eflential points of IJlamtfm^ on the authority 
of the Koran and the traditions-: II. the Filk-al-elm^ or orbit of fcience. 


a treatife on fcholaftic theology, in which he expofes the various errors 
and contradictions of the heterodox ; and. III. Moallim , or the teacher, a 
fort of catechifm, fhewing the fuperior excellence and efficacy of Faith. 
H is principal fcholars were Imdm Aboo Yoosaf, and Imam Mohammed, 
of whom we fhall prefently have occafion to fpeak more particularly. — 
The I'etl of Haneefa at firft prevailed chiefly in Fdk \ but his doClrines 
afterwards fpread into Ajjyria, Africa, and Franfoxania ; and his autho- 
rity with refpeCt to Jurifprudence is at prefent generally received through- 
out 'Turkey,. Tart ary, and Hindoftan. . 


The founder of the fecond orthodox fed was Imdm Aboo Abdoola 
MALIK'^itf Ans, who was born at Medina, A. H. 94, A. C. 716. — Living 
irtthe fame place with, and receiving his earlieft impreflions from Sihl Ibn 
Saad, the almoft foie furviving Companion of MOHAMMED, ah 
ear witnels of his precepts, and a participator in his dangers and exploits, 
Malik acquired the utmoft veneration for the traditions, to yvhich 

he afterwards paid an implicit regard through life. — ^lie was indeed confi- 

* — 
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dered as the mojft learned man of his time in that Ipecies of knowledge, 
and exerted his utmoft endeavours to procure reverence and refoe£t to 
thofe pofthumous precepts of the Prophet. — ^His lelf denial and abfti- 
nence were feflnarkahle, infomuch that he generally fafted four days in 
the week, during which he denied himfelf even the moft ordinary indul- 
gencies. — He enjoyed the advantages of a perlbnal acquaintance and fami- 
liar intercourfe with Haneefa, although differing from him with refpeiSt 
■to the abfolute authority of the traditions. — His pride, however, was at 
lead equal to his literary endowments. — In proof of this it is related of him 
that when the great Khcllif Haroon ae Rasheed came to Medina, to 
vifit the tomb of the Prophet, Malik having gone forth to meet him, 
the Khalif addrefled him, “ O Malik ! I intreat, as a favour, that you will 
** come every day to me and my two fons Ameen and Maimoon, and 
“ inftrudl us in traditional knowledge to which the fage haughtily 
replied, “ O Khalif ! fcience is of a dignified nature, and indcad of 
** going to any perfon, requires that all diould come to it.** — ^The dory 
further fays that the fovereign, with much humility, alked his pardon, 
acknowledged the truth of his remark, and fent both his fons to Malik, 
who feated them among his other fcholars without any didinflion.— 
With regard to the traditions, his authority is generally quoted as deci- 
five. — In facd, he confidered thofe as altogether fuperfeding the judgment 
of a Man ; and on his deathbed feverely condemned himfelf for the many 
dccifions he had prefumed to give on the mere fuggedion of his own 
reafon. — The Koran and the Sonna excepted, the only dudy to which 
he applied himfelf, in his latter days, was the contemplation of the Deity ; 
and his mind was at length fo much abforbed in the immenfity of the 
divine attributes and perfcdlions, as to lofe fight of all more infignificant 
Objedls ! — Hence he gradually withdrew himfelf from the world, became 
indiderent to its concerns, and ader feme years of complete retirement, 
died sX- Medina, A. H. 179, A. C. 801. — His authority is at prefent 
chiefly received in Barbary, and the other northern dates of j^rica. — 
Of his works, the only one upon record is the Mattd, which contains a 
review of the mod remarkable adjudications of Prophet. — His principal 

fcholars 
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fcholars were Shafei (who afterwards himfelf gave the name to a fcdl), 
Aboo Lais, and the learned Ibn Sireeh. 

The founder of the third orthodox fe£t w’as Imdm Mohammed Ibn 
Edrees al SHAFEIt who was born at AJkalon in Palejitne, A. H. 1 50, 
A.C. 772. — He was of the fame flock with Mohammed, and is diflinguifhed 
by the appellation of Imdm al Motlehiy or Koreijh Motkbi^ becaufe of his 
defcent from the Prophet’s grandfather Abdal Motleb. — He derived 
his patronymick title, or furname, Shafei, from his great grandfather 
Shafei Ibn Sahib. — His family were at firfl among the moft inve- 
terate of MobammecT s enemies, and his father, carrying the flandard of the 
tribe of Hashim, at the battle of Beder^ was taken prifoner by the 
Mujfulmans, but releafed on ranfbm, and afterwards became a convert to 
the faith.— Shafei is reported, by the Mujfulman writers, to be the moft 
accurate of all the traditionifts ; and if their accounts be well founded, 
nature had indeed endowed him with extraordinary talents for excelling in. 
that fpecies of literature. — It is faid, that at feven years of age he had got 
the whole Koran by rote : at ten he had committed to memory the 
Matt A of Malik \ and at fifteen he obtained from the college of Mecca 
the degree of a Mooftee, which gave him the privilege of palling deci- 
fions on the moft difficult cafes. — He pafled the earlier part of his life at 
Gd%a in PaleJitnCy (which has occafioned many to think he was born in 
that place,) there completed his education, afterwards removed to Mecca, 

CTixne to Bagdad, A. H. 195, where he gave ledlures on the tradi- 
tions, and compofed his firft work, entitled the OfooL — From Bagdad 
he went on a pilgrimage to Mecca, and thence afterwards pafled into 
Egypt, where he met with Malik. — It does not appear that he ever 
returned from that country, but fpent the remainder of his life there, di- 
viding his time between the exercifes of religion, the inftruflion of the ig- 
norant, and the compofition of his latter works. He died at Cairo, A. H. 
204, A. C. 826. Although he was forty-feven years of age before he 
began to publifh, and died at fifty- four, his works are more volumi- 
nous than thofe of any other Mujfubnan do£lor. — He was a great enemy to 
the fcholaftick divines, and moft of his produ6lions (efpecially upon thto- 
VoL. I. d i^zy) 
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logy ) were written with a view to expofe their abfurdities, and explode 
their do£lrincs. -A* is laid to have been the firfl; who reduced the Icienc c 
of iurirprudence i nto a reg ular fvftcr p, niul mnde a difenminnto ry collec 
tion of traditions. — A hmed Hanbal remarks that, until thelimc of 
SiiAFEi, men did not know how to diftin^iiini between the traditions 
‘‘ that wcreln force and thole t hat were cancelled/ ’ — His firft work 
was Qis befbre m^uidnedyi!he D/oo/^ or fundamentals^ containing all 
the principles of the civil and canon law. — His next literary 

productions W'ere the Sonnlm and the Mcfncd^ both treatiles on the tra* 
ditional law, w hich arc licld in high eftimation among the orthodox.^His 
works upon practical divinity arc various; and thofc upon theology roniift 
of fourteen volumes. — His tomb is ftill to be Icon at Cairo^ where the 
flimous Sklah-ad-deem afterwards (A. II, 5S7) founded a college 
for the preiervation of his w oiks and the propag.ition of his dcx^lrines.— 
Xhe magnificent molquc and college at Herat in Khorafan were alfo 
founded for the lame purpoic, by the Sultan CiHkkas ad deen, at the 
inflance of the l^baftdtes^ who at one time were very numerous in the 
northern provinces of Pe^fa - — The feCr is at prelenc chiefly confined to 
P.gypt ^\\(\ ylrabia\ and however highly they n^ay deem of his authority, 
it will appear in tlie conrle of the pjclent work that his deciiions in civil 
and criminal jurif [prudence arc leldom quoted by^ttic doctors of Peifu or 
India but witii a view^ to be refuted or rcjcClcd. — |^Hc firlf lludied jurifpiu- 
dcncc under t!ic learned Moostum Rik Kiialid, head Hoftee of Niecca^ 
and accomphfhed himfLlf in the knowledge of traditions from Maj.ik 
in I lis principal fcholars were Hanbai- and ZoiiARy the former 

of whom afterwards gave his name to a feCt. — Shaeei is fald to have been 
a perfon of acute diicernment and agreeable converiation. His reverence 
for God was Inch, that he never w as heard to mention his name except 


* r 00 fa f Bin AyooK cntltl.d Scluh-arl-dccn (the guard of rcli-ion) a native of Cnrdif 
v.’ho rofc to en)pire, ai'.J is wel! known in the hillory (^f ihe f.' /.y .' /r;, liv thi; iiAni. of Sala- 
— tie was a great admirer of and a llrlH follower of l>is ligid dlieij)lliie. lie is 

therefore reprefented as an inveterate enemy to all fpeculations n(;f conne*. t'^^d wi(h toe ivoram 
or the trailtio.is anvl he is reporte 1 to hwe put to death Icveral who prefumed to broach opi- 
nions which v.^ere not ftridlly crtho’hs* 

m 
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in prayer. — His manners were mild and ingratiating, and he reprobated 
ail unneceflary morofenefs or feverity*in a teacher, it being a laying of 
his, that ‘‘ whoever advifed his brother tenderly, and in private, did him 
a fervice ; but that public reproof could only operate as a reproach.” 


The founder of the fourth orthodox le£l is Imam Aboo Abdoola- 
Ahmfd Ibn H/^NB I'urnamed Sbahdn al Maroozee He was 
born at Bagdad^ A. H. 164, (A. C. 7B6,) where he received his edu- 
cation under Yezeed Bin-Haroon and Yeheeya Bin Seyid. — On 
Sjiafei coming to Bagdad^ (A. H. i95>) Ibn Hanbal attended the 
Iccliures delivered there bv that doctor, and was inllrufled by him in the 
traditions. In procels of time he acquired a high reputation from his pro- 
found knowledge of both the civil and Ipiritual law, and particularly for 
the extent of his erudition \\ itli relj^cifl to the precepts of the Prophet, 
or wliich it is laid that he could rcj)eat above a million. His fame began 
to I'prcad julf at the time when the diiputes ran higheft concerning the 

nature of tlie Koran, \\ hich lome held to have cxillcd from eternltv, 

* 

v\ hiUt others maintained it to be created. Unlortunatelv lor Ibn Han- 

ml 

BAT,, the Khdlif AIo'I’ASRM was of the latter o[union, to which this deb- 
tor rctufing to lubicnbe, he was impriicBicd and levcrely Icourgcd by the 
oickr. Portlii.'i l^iard ufage, indeed, he afterwards received foiDc 
latlslaclion ficm MoorwAKKiL, the Ion of IMotasijm, who, upon 
1 uC'_ccdinfMc.' the ■ywh’/z/u/, ililied a decree of general toleration, leavino* 
e\cry ])erU n at iil^erty to judge f)r himfelf upon this point. 'I his tole- 
rant Ki.'cJij Kt tlic ptrlecutcd dodbor at liberty, receiving him at hiscouit 
w ith tlic moft honourable marks ot dilVmdllon, and oHeririe him a com- 
pc iilatory prcictit of icoo pieces of gtfid, Avhich, liowcver, he refufeti to 
accept. — (After h.tving attained the rank of a Mookiiddce f and Peijb^va j', 
lie retired from the world, and led a rccliilc lile for fcveral vears.J ilc 

^ jMcdning probjl^ly cJ'.jht'rd efihe AIaroo/.i ANS, (a name by which the people ol*a par^. 
ticular region in PcjJt.i iwc diHinLuiihcd). 

f A naiiicular r.mlc among t!ic learned. Literally “an fxcnit^L.rP 

J 1 he title bcitowedj in Ferfui-^ upon the leader of a fedl. 
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died A. H. 241, A. C. 863, aged 77. — ^He obtained ib high a r^utaticm 
for fknftity, that his funeral was attended by a train of 800,000 men and 
60,000 women ; and it is ailerted as a kind of miracle, that on the day of 
his deceale no fewer than 20,006 Jews and Chrijiians embraced the. 
foith.-\For about a century after his death, the left of Hanbal were 
numerous and even powerful, and uniting to their zeal a large proportion 
of fanaticilm, became at length fo turbulent and troublefbme as to re- 
quire the ftrong arm of government to keep them in order. — Like moil 
other fanatical lefts, they dwindled away in procefs of time, and are now to- 
be met with only in a few parts of Arabia, Although orthodox in their 
other tenets, there was one point on which they differed from the rell of 
the Mujfulmans ;\for they afferted that God had aftually fet Mohammeo> 
upon his throne, and conllituted him his fubffitute in the government of 
the univerle ; an allertion which was regarded with horror, as an impioua 
blafphemy, and which brought them into great difrepute. — This, how- 
ever, did not happen until many years after Ibn Hanbal*s deceale, and 
is in no degree attributed to him. ^He publilhed only two works of note^. 
one intitled the Mofannid, which is faid to contain above 30,000 tradi- 
tions, felefted from 750,000 ; and another, a colleftion of apothegms, or 
proverbs, containing many admirable precepts upon the government of 
the paffions.— He had Icveral eminent foholars, particularly Ismael Bo- 
KHAREE, and Mooslim Ibn Daood. (His authority is but feldom quoted 
by any of the modern commentators on jurilprudence. ^ 

From the difciples and followers of thefe four great leaders have pro- 
ceeded an immenle number of commentaries at different times, Ibme treat- 
ing of the civil, fome of the canon, law ; fome comprehending the appli- 
cations both of the Koran and the Sonna, others conffhed folely fo the 
former, and others,* again, treating purely of the traditions i. hut z\l dif-- 
fering on a variety of points in their conftruftions,. although coinciding 
ki their general principles. 

The Mujfulman courts of juftice, when not aftuated by any undue 
influence,, in deciding upon caufes confult, lirfl: the Koran, then the. 

8 traditions. 
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tra<Htion8 in thoie collections, which are generally admitted to 

be authentic, and, next to thofe, the opinions of their moft approved 
civilians. The two former lay down the principles, and the commenta- 
tors ^ve the application. Without thele laft indeed, the preliding ma- 
giftrates muft be often at a lofs, or muft depend folely on their own 
judgment ; as it is impoffible, in the infinite variety of human afliurs,. that 
the text of the Koran, or the traditionary precepts of the Prophet, 
ihould extend to every particular cafe, or llriftly fuit all poilible emer- 
gencies. Hence the neceffity of Mooftees^ whole particular office it is tO' 
expound the law and apply it to cafes. The uncertainty of this fcience, 
in its judicial operation, is unhappily proverbial in all countries. In fome,. 
which enjoy the advantage of an eflablifhed legiflature, competent at all 
times to alter or amend, to make or. to revoke laws, as the change of 
manners may require, or incidental occurrences render neceflary, this 
uncertainty arifes pretty much from the unavoidable mutability in the- 
principles of decifion. — Of the Mujfulman code, on the contrary, the 
principles are fixed ; and being intimately and infeparably blended with, 
the religion of the people, muft remain fb, as long as they fhall endure.. 
Here, of courfe, the uncertainty is owing folely to the application of the 
principle, which will neceflarily vary according to the different tenets or 
j.udgment of the expofitors. In the Mujfulman courts, therefore,, the 
works of their great commentators are particularly neceffary, both in 
order to give a furer ftability to property, and alfo, that the magiftrate may 
avail himfelf, in his decifions, of the colle<^ed wifdom of ages.. 

T HE expofitions of the Muffulman law are, in general, of three 
icriptions ; the firfl: termed OJbol, treating of the fundamental principles 
of the law in matters both fpiritual and temporal, as derived from the 
Koran, — the fecond Sonnet treating of the traditions, and of the rules 
and precepts of jurifprudence with refpe£l to points not touched upon in- 
the Koran, — and the third Fatavecy confiding fimply of a recital of de- 
cifions upon cafes. Under thefe, and a variety of other appellations, 
fome thoufands of volumes have appeared at diderent times. Their au- 
thority is of weight according to the fuppofed merit of the work, or the 

tank. 
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rank-and chatia(^er of the author. Each, however, peculiar cha- 

ra£teri{lic, being (generally fpeaking) confined to Ibitie one branch of 
Juriiprudence, or receiving, in its conclufions, an unavoidable tinge from 
the particular tenets under the influence of which it was compoled. 

To attempt a diftindt analyfis of the various interpretations contained 
in the comments of even tlie orthodox writers, would require more time 
and labour than the Tranflator has at prefeut an opportunity of bellow- 
ing on it. He has indeed to lament that the fhort Iketch here exhi- 
bited, of the grounds and principles of Mohammedan juriiprudence, is fb 
inadequate to'the ufefulncls and curiolity of the fubje^l : but, diffident 
of his own abilities, and indiflerently lupplied w’ith the materials which 
might enable him to do it juftice, he thinks it better (for the prefent at 
leall) to wave entering upon a talk in which to Jail would be lefs ex- 
cufable than to be fiknt. Having therefore endeavoured, as far as the 
narrow bounds of a prefatory efliry would admit, to explain, I. the foun- 
dations of the Mujjuhnan law, II. the origin of thofe varieties which at pre- 
lent appear in the expolition of it, and III. the ule of commentaries to 
dire<£l the pradlice, — it is fit that he proceed to give fome account of the 

— an account, to which the preceding detail was a neceflary 

introduction. 


AL. HEDAl'A literally fignlfies the guide. There are many Arabic 
works on philolophlcal and theological fubje<£ts which bear this name. 
The prefent, intitled HEDATA fil foroo, or the guide in particular 
points was compofed by Sheikh Burhan-ad-deen Alee, who was 
born at iSIargbinan , a city oi Maveralne' r, (the ancient ‘Tranfoxania) about 
A. H. 530, (A. C. I 15a,) and died A. H. 591. As a lawyer, his re- 
putation was beyond that of all his contemporaries. He produced Icveral 
works upon jurifprudence, which are all confidcred as of unqueflionable 
authority. — According to the account which he hitiifelf gives us in his 
exordium, the HEDATA is a Sharh or expofition of a work previoufly 

* Foroo ‘itenilly rreans i: e branches of atr.e^ and is here oppofed to OsooL, fignifying the 
i. e. the fundamental principles, 

5 compofed • 
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compoled by him, intitled the Baddyat ai Maobtidda^ an introdudlion to the 
ftudy of the law, written for the ufe of his fcholars, in a ftyle exceedingly 
dole and obfcure, and which (it would appear) required an illudrative 
comment to enable them to comprehend it.' — Of the Badayat al Moob- 
tidday the tranflator has not been able to procure any copy. It is, in- 
deed, moft probably no longer extant, as the prefent more perfpicuous 
paraphrale luperfeded the neceffity of the text, and rendei'ed it ufelels. 

T HE HKDAirA is an extra< 51 : from a number of the moft approved works 
of the early writers on jurifprudence, digefled into fomething like the 
form of a regular treatile, although, in point of arrangement, it is rather 
defultory. It poflefles the lingular advantage of combining, with the 
authorities, the different opinions and explications of the principal corn- 
mentors on all difputed points, together with the reafons for preferring 
any one adjudication in particular ; by which means the principles of the 
law are fully difclofcd, and we have not only the di^iutn, but alfo the 
moft ample explanation of it. The author, being a Moojthhid, was him- 
felf qualified to pafs decifions upon cafes (whether real or fuppofed) which 
Ihould operate as a precedent with others. He of confequence, in many 
inftances, gives us merely his own opinion, without reforting to any other 
authority or precedent. In his comments he generally leans to the 
dodrine of Haneefay or his principal difciples ; and indeed his work may 
in a great mcafure be confidered as an abdraft of the Maneefite opinions, 
modified by thofe of the more recent teachers, and adapted to the prac- 
tice and manners of other countries and of later times. 

The perfons whofe opinions are chiefly quoted by him, befides the 
four great Teaders already mentioned, arc Aboo Yoosaf, Mohammf.i>, 
and ZiFFER. 

Imam ABOO TOOSAF, (alf) known by the appellation of Ya- 
coob-uin-Ibraheem,) was born at a. II. 113. He fludied under 

Hancefay and was appointed to the office of Kd%ee of Bagdad by Hadee, 
the fourth of the AbbaJJian Khdlijs. He w as afterwards advanced, by the 

fucceflbr 



xxxiv PRELIMIN ARY 

fucceflbr of Hadbb, the famous Haroon al Rashsed, to the digoitjT 
of KSaue al KaxcU or fupreme civil magi^rate, being the firft who ever 
filled that important ftation. To him was in a great meafnre owing the 
introdudlion of regular forms into the adminiftratiMi of jtuftice. Before 
his time the appellations of Kdzee and Mo^tee were little ufod, or indif- 
criminately bellowed, upon all whofe knowledge or abilities enabled them 
to pronounce the law, or determine upon cafes ; all matters of difpute being 
decided among the Arabs in a fummary way, by appeal to the chief of the 
tribe, or to the Imdni of the city or difoii^. At his recommendation 
courts of judicature were inftituted for the foie purpofo of hearing and 
determining caufosj he himfelf preliding in the principal or fupreme tri- 
bunal, which was eftablifhed in the city of the Khdltf^ and to which all 
others were fubordinate. A particular dreis was alfo appointed for the 
dodlors of the law, together with other if^ignia, calculated to add an ex- 
terior -dignity and importance to the juridical profeffion. Though he 
differs, in a variety of his decifions, from his great mafter Haneefa, 
yet he generally profefled to be guided by his opinion, and brought his 
doftrines much into efteem in Irdk and Perjia. — He not only acquired a 
high degree of fame by his legal knowledge, but alfo employed it mofl 
fuccefsfully in the advancement of his temporal intereft, amaffing, in the 
ipace of a few years, a very confiderable fortune. — He is reported to have 
been a perfon of great acutenefs, ready wit, and prompt in expedients, 
of which a remarkable inflance is recorded in the Negdrijian, whereby 
he obtained, in one night, fees to the amount of 50,000 gold deenars +• 
He died at Bagdad^ A. H. 182. 

ImAm Aboo Abdoola ^iK)HAMMED Bin Hoosain al Sbeibdnee 
{commonly called Imdm Mohammed) was born at Wyit^ a city of Ara- 

• Literdly, “ fudge of Judges,” The office was fomewhat analogous to that of a High 
Chancellor or Chifjujiice, 

f See Introdudion to Richardfon’s DiiSlionary, vol. I. p. xlviii. The value of the Dtttsar 
is fo very indefinite, (being eftimated, in different countries, at various rates, from 7 s. to 
9 s. 6 d.) that it is impoffible to ftate the ftcrling amount of the fum here mentioned with pre- 
cilion.-~It is from 1 8 to 25,000 1 . 
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iian Iraky A* H. i^a« He ftudled unddr Hak£Bfa» along with Asod' 
Yoosaf, and afterwards fuperintended an academy or college in Bagdad.- 
tie acquired much fame by his extcnfive and accurate knowledge of- the 
traditions; and was deputed, by theiC6d/ijfHAROON al Rashbed, to fu- 
perintend the adminiftration of juftice in the province of Khorafan. He was 
not more eager in his thirft after knowledge, than liberal in the encou- 
ragement and fupport of it, having fpent a large patrimonial fortune in 
the purfuit of fcience, and in rewards to its profeflbrs. — He fpent three 
years of his youth under the tuition of Malik ; and to the tincture he 
received from that dodtor it is perhaps owing that he not only frequently 
diftents from the opinions of his chief preceptor Haneefa, but alfo, in 
Ibme inftances, from thofe Of his fellow pupil Aboo YoosA 7 .~—Shqfeiy in 
his Ofooly mentions him with much relpcil. — He died at Raiy the capital 
of Kborafany (where his monument is ftill to be leen,) A.H. 179. 

Aboo al Hazl ZIFFER Bin Hazl was a contemporary and intimate 
companion of Haneefa, and one of the moft auftere perlbns of that fe£t. 
— We have not been able to collect any other particulars concerning the 
charafter of this do«ftor, further than the remarkable retention of his 
memory, which particularly qualified him for excelling in traditional 
knowledge. He was appointed chief judge and governor of Bafra, at 
which place he died, A. H. j 58. 

The books principally cited in the Heddya are the Mabfooty the yama 
Sagheer, the yama Kabeer^ the Zeeaddty the Nawdd/r, and the commen- 
tary of Kadooree. The Mabfoot ot Amplified IDigejl (which isalfb, by way of 
pre-eminence, entitled the AJly or root) was compofed by Aboo’ l’ Hask 
Ali Bin Mohammed, who is intitled Fakhral-IJldm, or the glory of the 
faithy and furnamed Bezdavecy from the place of his birth, Bezda, a fort 
in Maveralne*r. — This great work was publifhed about A. H. 460, and 
was intitled, by its author, a Mabfoot y or Amplified Digefi y becaufe of its be- 
ing Written in rather a difFufive ftyle, the term literally mczningjpread out. 
It confifts of eleven volumes, and comprehends a complete courie of 

VoL. I, c theology 



xxxvi 


PRELIMINARY 


theok>gy and jpradltcal divioitf , treated according to the principlea of die 
fchool, of which the author {M^ofefied him&lf a follower.m>Tfae 
KeAeer^ or great compilation^ is a coilefirion of traditions on the isioft 
approved authorities, (whence this work is aUb termed Saheeb^ or 
the approved compilation,) compofed by Yeesoo Mohammed Bin 
Yesoo al ^ermaniy about A. H. 260. It is related that the author, 
before publication, fent copies of his work to ail the principal proledbrs 
in Arabia and Perjia^ each of whom expreBed his appr<^ation of it in the 
higbeft terms. Many other works have been written on the fame fub- 
jea, and under the fame title ; but this is conlidered as the moil authen- 
tic. The ydma Sagheer, or fmalt compilation^ is alfo a work upon the fame 
iubjefi, on a more minute fcale. The author uncertain.— The Zeeaddt, 
or,' as it is more fully in titled, Zeeaddt jt'l foroo ai Haneeva, meaning. 
Addenda concerning the branches of Haneefa, is a copious treatife upon 
legal conclufions, as taught by that dodlor, faid to be compofed by Imdm 
Mohammed, under the infpedlion and with the approbation of his mafter. 
This treatife is highly cfleemed ; and many commentaries have been 
written upon it, in ‘Turkey^ ^rica^ Arabia^ Perjia, and /«<//«.— Thefe 
four works are frequently cited, by the compiler of the HEJOAT’A^ under 
the comprehenfive term of Zdhir al Rawdyat, or Tthe letter of Reports * ; 
and his book confifls chiefly of a compendious extract from fhefe. The Na- 
voddir, or curiofties, is a title beftowed upon a digeft of four other com- 
pilations of traditions and law reports. Thefe compilations are not fup- 
pofed to be poflefled of the lame authority with the Zdhir al Rawdyat^ 
and are therefore, by the commentators, diftinguifhed under the head of 
Gh air Zdhir al Raw dy at f. — ^The commentary of Radooree (which is fome- 
times limply termed Kadooree) fakes its title from the patronymic appel- 
lation of the author, Ahmed Bin Mohammed Kadooree. It is a 

'Zahir is a term ufed to exprefs the external matter or text of a worl^, (particular]/ of the 
Koran,) in oppolition to Batln^ by which is underftood the internal meaning. 

t Ghair fignifies different from^^ “ other than*^ It is -generally ufed in a privative 
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ihetltary updti a previous work o£ Aboo Yoobaf, intitkd Ad<d> at 
wc idiam <f d fmgyiyaUi atid is cotilidered as of high authority by the fe£b 
of HANS'£F.A..*^It was publiihied about A. H. 4ao{ the place its pub- 
Ikatioa ooceitaifl. 

I ' 4 

A ituMBER of Other authorities are quoted in the courfe of this work. 
Of feve^al the tranflatcA’ has not been able to procure any authentic 
account : — but* for the fatisfaiSlion of the reader, the following ihort 
abdra^ is given conc^iiing thofe which appear moft worthy of notice. 

(* 

■ Amonks the perjhnal authorities cited, we fii>d the names of the 
four firfl: Kh^ifs^ and alfo of leveral of the Sak^a, or original 
companions of the Prophet. Of thefo laft, the moft eftccmed are Ab- 
booLA Ibn ABbas* and Abdoola Ibn Masaood. — Abdoola Ibn Ab- 
bas was the coufin-gcrman of Alee, and his principal friend and con- 
duting the ftruggk between him and Moaviah for the Khalifa. 

A. H. 65. — Abdoola Ibn Masaoob, alfo known by the “name 
Abdulrihman Abbcsola al Hazlee^ joined the Prophet almoft 
at the commencement of his pretended millioa ; led his difoiples, in their 
retreat to ILthiopia^ upon the perfecution of the Koreish ; and afterwards 
repaired to him at Medina. He died A. H, 44> intitled, ftw his eminent 
knowledge of the Koran, and the precepts of the Prophet, '^dj-al-Shirra^ 
or the diadem of the law. — Hass an, furnamed was an eminent 

teacher of the la*w. He was a native of Khorafany whence he takes his 
appellation, Bakter being the name anciently bellowed on that region, 
becaufe of its relative fituation, as it fignifies the eafly — whence the an- 
termed the lame territory — Ibn al, KHAS A Fy furnamed 

Bekjr Ahmedy 'wtiS an emment adherent to the le£l of Haneefa ; and 
wrote a treatife under the ' fame title as that of Aboo Yoosaf, already 
mentioned, and upon the fame fubjefl, ("the duties of a magi/iratcy) in 
which all the do«ftiines of ‘Iris leader are exemplified and fupported by 
argument. — Aboo Jafir Hmdeoanee tsik&s his appellation from tiie place 
of his birth* Hindoean^ a quarter or ward of the city of Balihy tlie 
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capital of Khorafm. He attained to fuch eminence in the Uw, as to be 
appointed to the dignity of fuprcrae Mai^tee throughout all the region 4>f 
Maveralne'r, (Tranfoxaniai) and by his fuperior excellence acquired 
the title of Haneefa Sanee^ or Haneef^ the /econd,—^c died at JSa- 
khciray A. H. 362 ; and it is faid that, on the day of his deceaie, a multi* 
tudc of Jews and idolaters were converted to the faith, by beholding his 
pkty and abilinence, and the fortitude with which he met his diilblution. 
— 'Aboo Mohammed al Kasim (commonly called Aboo Hareera) de- 
rives his appellation, Hareeroy from the place of his refidence, Herat, a 
city of Perjia. — ^He was born at Bafra, (whence he is alfo by fome termed 
al Bafreea^ A. H. 446, He compofed, at the inftance of Aboo Sherwan 
Khalid, the Vizir of the Seljucidian Sultan Mahmood, a work intitled 
Makamdty (occafionally mentioned in this commentary,) confifting of 
fifty difcourfes on various fubjedls of law and morals. He died A. H. 
515. — His authority has great weight in all legal difcuffions.— The doctor 
mentioned under the title of Tehdvee is Aboo Faka, Kdzee of ’Tahoy a 
town in Upper Egypt. — ^Abdoola Bin MobArick (commonly ftyled 
Ibn al Mobdrick") was a perfbn of eminent piety, who died at Heet, a 
city of Irdky {Chaldea^ where his tomb flill continues to be vifited by 
the devout, as the Maufoleum of a faint. — Tameem Bin Tirfa was 
one of the Sahdbd, or companions of the Prophet, of whom many fabu- 
lous miracles are recorded. 

Among the books quoted, befides what have been already mentioned, 
are the following :•»- 

The Bawdy at Saheeh, or indubitable reports ; a title bellowed upon two 
different treatifes on the Sonna ; the firfl, by Aboo Abdoola Mohammed 
Bin Ismael al JooJiy on which a number of comments have been written 
at different times; and the fecond, by ZAk-ad-deen «/Mandree. They 
are both confidered as of good authority.— The Bawdy at MaJP boor (cele- 
brated reports') Hadees boor, (celebrated traditions^ Nakl Sabeeh, (true 
relations,) and Moontakkee, (felei^ions,) are alfo approved works by dif- 
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'fferent uncertain authors on the latne fubjcdt.. The (mifceltany) 

is a general commentary upon the law, attributed,' by fome, to Moham- 
med Bin Moslem alZMri, who is faid to have been the firft compiler 
of traditions, and the preceptor of Jmdfn MALIK Bin Ans, the head of the 
fecoiid orthodox fe^t, already mentioned. — ^Thc Fat^ee Shafei, Fatdvee 
KAzee Khan, Fativee Timoor-tashee, and Fatavee Imam Sir- 
RUCKHSH, arc all collections of the decifions pafled by the perfbns whole 
names they bear, or upon their authority, and have been compiled with 
a view to ferve as precedents in practice. Shafei has already been men- 
tioned as the head of the third orthodox feCt. KAzee Khan was the 
diftinguilhing appellation of Fakhr-ad-’deen Hasan Bin Mansoor, a 
native of Arnoos, {^Albania,') who for fome years fuperintended the admini- 
ftration of juftice in Damqfcus^ and afterwards at Isfahan. He died A. H, 
592. — Of the other two nothing particular is recorded. They were pro- 
bably magiftrates in fome part of Ferjia^ 

\ 

From a confideration of the nature of this work, and of the authorir 
ties principally quoted in it, we proceed to notice certain peculiarities 
which will occur in the perufal of it, and an explanation of which is 
requifite tn the elucidation of what might otherwiie appear unintelligible- 
or obfcure. 

All taws touft derive the prominent features of their character from 
the peculiar manners, cuftoras, and language, of the people among whom 
they have originated.— In order, therefore, to enter fully into the fpirit of 
the text, it is requifite that we keep in mind the ftate of fbciety in Arabia 
at the time when Mohammed and his companions began to introduce 
' Ibmething like a fyftem of jurifprudence among the followers and fubjeCls 
of IJldm, To enter into this particularly would be much beyond the 
Tranflator’s defign, and would occupy more room than a mere preface can 
admit of. It is fuiiicient for our purpofe to remark, that the Arabians 
were divided into two clafles or defcriptions of men, the inhabitants of 
cities, and the Bidwetns, or wanderers in the delert. The former 
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purfued commerce and hufbandry ; whilft the latter (that bj the great 
body of the natiopy) followed the ufual occupations of the pallond lifii, 
occalionally made inroads Upon their more wealthy neighbour, at- 
tacked the caravan, and plundered the travcilen*-i-In this general 
outline time has produced but little alteration, Subdued by t^ 
arms, or allured by the promilcs, of the Prophet!' j the tribes of the 
delert united their forces, and, ifluing from their native wilds, over-run 
the neighbouring nations with an impetuofity of valour which nothing 
could refill:, and with an uninterrupted uniformity of fuccefs to which 
hiftory oppofes no, parallel. Xhis, however, was only ah extraordinary 
conVullion, proceeding from the coincidence of accidental caule's, placing 
them in a fituation which fubfequent events have evinced was by no 
means natural. As the firft impreffions of fanatic ±eal abated, they reco- 
vered from their dream of univerfal conqueft ; and, after Iraving altered 
the religion of a large portion of mankind, overturned the moift powerful 
monarchies, and eftablifhed various royal dynafties in the lurrounding 
countries, fucceeding revolutions gave back the Sidwecfis to their origi- 
nal independence and, their original folitude. In the mean while^ the 
exclufion of ftrangers or unbelievers from their principal cities in a grteat 
meafure prevented the more polifhed from mixing with the reft of man- 
kind, from being contaminated w'ith their vices, or improved by their 
example. Hence, except in the fingle article of religious belief, Arabs 
perhaps differ little at this day from what they were two thoufand years 
ago, and indeed prelent to us almoft the fame picture in point of genius^ 
temper, and manners, as in the time of the yewi/h patriardis. 

When Mohammed aflumed the prophetic character, he found his 
countrymen, in general, flaves to the moft groA and ftupid idolatry. 
The paganifm of the Sabians had Over-run almoft the whole nation. — 
From Perjta the eafterii tribes had caught much of the fuperftition of the 

There were, indeed, numbers of yews and Chrijiians. The 
former had foveral confiderable eftablifhments and many whole tribes had 
embraced the Mofatc creed or the GofpeL But their condudt and prin- 
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ciples little iJeferved thp titles the^ j^uroed. 'The Jews paid more regard 
to the fiihukMjs traditions of their RMm than to the fevere and unaccom- 
modating precepts of the Pentateuch j and the caft^jn churches were di-, 
vided and convulfed by fcholaftic diiputes, in which* inftcad of , the mild 
and forbearing fpirit of Chriftiauity, nothing but mutual rancour, ma- 
lice, and uncharitaWenefs, prevailed ; whilft the pure and Ample worfliip 

by its divine Author had degenerated into mere outward fhew, 
prefll only of a dcbaAng and idolatrous fuperftition. — Among the 

, the nice diftin^iions of property were imperfectly underftood. 
tribe was governed by its own law ; and difputed caufes were either 
tp the deferminatjpp , of the chief, or (more frequently) de- 
cided by an appeal to the fwprd. Their only lafting memorials were the 
cffulipns of their poets, tranlinitted orally from age to age, which ferved 
to prelerve ancient ufages, or to keep alive the feuds of contending neigh- 
bours. Private revepge was not merely tolerated, but encouraged, and 
the justice and fieceflity of it inculcated. Heftce every difleafipn was the 
occafion either of Angle combat or of civil war ; and tradition furnilhes us 
with accounts of above 1500 battles fought before the introduction of the 
laitb. — The art of writing was little known, and the practice of it con- 
fined chiefly to the yews and Chriflians. Thefe were diftinguiftied by 
the common appellation of KitAbees, (fcripturifls^) pr Ahl «/ KitAb, 
{people the book,) becaule of each having received a written revela- 
tion from Heaven.— The accoraplifhment principally efteemed among 
the Arabs was expertnels at weapons and in horfemanfliip. The 
fciences mpftly ftudied were, genealogy, aftronomy, and rhetoric. The 
Arfl: of thefe was carefully employed in preferving the purity of their 
defeent ; the fecond was applied chiefly to aftrological purpofes ; and the 
third they exercifed in the compoAticai of love-fongs and elegies, or poetic 
actions concerning the exploits of their chiefs, the relation of which 
c^xecred the aged, and animated the young. Their great virtues were, 
bplpitality, temperance, and muniflcence, which laft was frequently 
carried to an unwarrantable and (perhaps) oftentatious excefs, to the pre- 
judice of their children and kindred.— Their moA: odious vices were a dif- 
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pofition to war and rapine, and an unappeaiable vindl<5tivenefs of (jurit. 
Their fecluhon from the reft of mankind taught them to confider every 
grange nation in an hoftile light; and the term Hirhee exprelied, at; 
once, an alien and an enemy. 

This Ihort and imperfeft Iketch will fcrve to familiarize or explain to 
us a number of extraordinary paliages in the following treatife. In faft, 
without fome fuch reference, feveral of the examples adduced in the 
courfe of it mull appear unnatural or improbable, and the arguments 
upon them frivolous or abfurd. In too many inflances they certainly are 
fo ; the Muffulman lawyers being as much addicted to verbofe Ibphiftry as 
any of their Chrtjlian brethren. But a due regard to local circumftances 
will teach us to confider, that numbers of the cafes here cited in eluci- 
dation of particular points of law, although they may feem to an 'European 
to be fuch as can feldom or never really happen, would yet appear, to a 
Mujfulmant to contain no more than a neceflary provifion with refpe61: to 
cafes of frequent or probable occurrence. Many of them, indeed, feem 
to be propofed merely as exercifes for the exertion of mental acumen, and 
the dilplay of fubtle diftinflions ; and as fuch they are perhaps not without 
their ufe. With refpeft to the argumentative part in particular, although 
abounding in futile fophiftry, ftill it poffeffes the advantage of leading to 
a full development of the principles. It moreover places fubjefts in every 
poflible light, familiarizes us to the modes of reafoning in ufe among the 
Mujfulman profeflbrs, (a matter of fome literary curiolity,) and frequently 
involves material points of law, not to be found under the heads to which 
they properly relate *. 

The firft Angularity likely to flrike the European reader, on* calling 
his eye over thofe laws, is the great proportion of them which relates to 
flaves, the difcuffions concerning whom occupy nearly a third of the 
whole work. To account for this, it is proper to remark that, among 

* See an inftance of this in Vol I. p. 8. article Zakat; where ah opinion of Hanttfa is 
latroduced with refpcA to a Kazet'% declaration of a debtor’s infelvency. 


the 



DISCOURSE. 


isf ifiam, wiiofe ideas of luxmiy extended not beyond the 
pfeitt fimpUcity of the pailoral life, the article of property were few, and 
ooafiaod, ior the moil part, to (laves and domefiic animals. The former 
generally conilituted their chief fubftance ; and the bodies bmdmn have 
in thofe countries formed, from the earlieft ages, a principal commo* 
dsty of traffic. — ^ The Arabs^ like mod other barl^rous nations^ had 
ever been in the practice of retaining as (laves all the captives taken 
in war, wbofe lives were (pared by avarice or policy. The children 
of thdfe xaptiv^ partook of the condition of their parents.»-Tbe hi- 
natic fury of the Sah^b, (companions,) under the prophetic banner, in 
the beginning of then: career, {pared neither age, (ex, or condition ; but, 
when the fird ebullitions xf zeal fubhded, their prifoners were referved 
as a valuable part of plunder. — Every new couqued poured into Arabia a 
fre(h accedton of captives ; and thofe formed, in time, not only a great 
part the wealth of individuals, but al(b a principal proportion of the 
community. Hence the coniiderable fpace which the laws concerning 
sLAV£s occupy.— In numberlels indances, however, the cafes and exam- 
ples cited with relpeft to them are not exclufively redriftive to slaves, 
but may be confidered in the light of fo many legal paradigms, equally 
applicable, in their condrucdion, to any other articles of commerce pr 
exchange. 

T HUS far the tranfl^or deemed it requifite to premife of the work in 
general.— He is now arrived at a led agreeable part of his prefent duty, (ince 
iiklifpenfably produtdlve of a degree of egotifm , — it being neceflary to add 
a few pages concerning the of the HE DATA, and the 

Engiijh iranjlation of that verfion. 


When the attention of the Britijh government in Bengal was fird 
directed to the neceliity and importance of procuring fome authentic guide 
for aiding them in their fuperintendance over the native judicature, 
(founded on the rcafons we have already dated,) they difeovered, in the 
VoL. I. f books 
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books recommended to forward this end, a fyftem co|»ou8 without pre* 
|;iiion, indecifive as a criterion, (becaufe each author differed from or 
contradidted another,) and too voluminous for the attainment of ordinaiy 
fttidy. — From thefe a compendium might indeed have been abllradted ; but, 
being a mere compilation, it would have been confidered rather as a new 
cede than as a revifion of the o/</, and would not, in the idea of thofe.upcua 
whom it was intended to operate, have borne the authority of an original 
work. Numbers of Faticiwees were indeed at hand, and the tranflation of 
one compofed in the Perjian language, by the authority and under the 
infpeftion of the Mogul Emperor Aurungzebe, (from him denomi* 
nated Fattdwee Allumgheeree was adually undertaken. It was, how- 
ever, foon difcovered that this, confifting of a fimple detail of cafes and 
decifions, would do little or nothing towards developing the principles 
of the Mujfulman laws, and of courfe could afford but a very limited 
portion of inftruftion with refpeft to them. Some learned Mohammedans^ 
who were confulted on this occafion, thought it, moreover, unfair that 
their Britijh rulers fhould receive their firft impreflion of the Mujfulman 
legiflation from a bare recital of examples^ fuch as compofed the Fattdfwee 
^lumgheeree. They therefore advifed that, previous to any further ftep, 
a tranflation fhould be executed of fbme work which, by comprehend- 
ing, in the fame page, the di&um and the principles, might ferve at 
once as an exemplar and an inflruftor ; and for this purpofe they recom- 
mended the HFDATA, becaufe of its being regarded (particularly 
throughout Hindojlan) as of canonical authority, and uniting, in an emi- 
nent degree, all the qualities required. But as the Arabicy in which this 
treatife was written, is known only among the learned, and the idiom 
of the Author is particularly clofe and obfcure, they at the fame time 
propofed that, under the infpeftion of fome of their mofl: intelligent doc- 
tors, a complete verfion fhould be formed, in the Perjian language, 
which would anfwer the double purpofe of clearing up the ambiguities 
of the text, and (by being introduced into practice) of furnifhing 
the native judges of the courts with a more familiar guide, and a more 
infl:ru£livc preceptor, than books written in a language of which few of 

them 
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th«m have opportunities of attaining a competent knowledge.— -In xon- 
ibrmity with this advice, four of the principal and moft learned Molovees 
{Mohanmcdan lawyers) were engaged to tranflate the whole from the 
Arabic into the Perjian idiom.— The tranflation of this verfion into JS«g- 
UJh was at firft committed to Mr. James Anderson, a gentleman whole 
eminent literary qualifications for accomplilhing fuch an undertaking could 
only be excelled by the foHdity of his underltanding, and the goodnels 
of his heart. Before he had made any confiderable progfefs, the pre- 
ient Tranflator had the honour of being aflbciated with him in the 
work ; and Mr. Anderson being Ihortly after engaged in an important 
foreign employment, the duties of which neceflarily occupied the whole 
of his attention, the completion of it devolved entirely on his colleague, 
who, in confequence, took upon him the Ible management and rei^n- 
fibility. 

When the Pnglijh tranflator came to examine his text, and compare 
it with the original Arabic^ he found that, except a number of eluci- 
datory interpolations, and much unavoidable amplification of ftyle, it in 
general exhibited a faithful copy, deviating from the fenle in but a very 
few inftances, in Ibme of which the difference may perhaps be juflly at- 
tributed to the inaccuracy of tranferibers * ; and in one particular it is 
avowed and juftified by the Molovees, becaule of an alledged error of the 
author +. — Many of the interpolations are indeed fuperfluous, and they 
Ibmetimes exceed, both in length and frequency, what could be wifhed. 
They, however, poflefs the advantage of completely explaining the text, 
from which every reader may for the mofl part with eale diferiminate them, 
fince they almofl: uniformly confift of illuftrative expofitions of paflages, be- 
ginning with, “ that is,” — “ in other words,”— aiid lb forth j and where 

I 

* See, for inftance, vol, IF, p. aSl ; where it is likely that the deviation pointed out in 
the note may be owing merely to fomc inaccuracy in the Perftan copy, as the error is evident* 

+ Sec vol. IV. p. 499; where the Moloveet correA an error with rclpcil to a legatee’s 
proportion in the undefined pait of a houfe. 
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fr ma^ dcAiteldi bar Vpged t&st, inftead of hav^g teooarfe io at» i 
dia(!e> verfioa^ tine tirandatdon flioxdd have been made at once from the 
bj which means the work wotiM have prei^ed a more clofe 
mid aecuraite pidure of the original.-^Had the tranflator been at liberty 
to pvfirifoe this pbri, mnch labour would indeed have been iaved him ! 
Some realms are» however, to be affigned, which, when dufy' conh-> 
deted, wUl perhaps be found to give an indiiputaUe preference to the 
mode that has been adopted,. I. As the Perjian verfion was defignied for 
the tile and inftruftion not merely of the 'E.nglijh fcholar, but alfo of the 
nadver magi:^'rate, and was therefore likely to be introduced into’ praiftice, 
it was in<k^>en&bly requihte that the Englijh tranllation fhould be taken 
foom it rather than from the Arabic, in order to preferve an exaA and 
literal unifcM'mity between the JtWo llandards of judicial determination.. 
II. The Arabic is remarkably dole in its idiom, and, in treating of every 
abftradled fubje6t, brief in its conftru£tion to a degree which, in any other 
language, would be confolered as involving the matter treated of in the 
darkd): and moll: perplexing obfeurity. This is evident in the continual 
ellipfis of terms, and a conlequ^t repetition of relatives^ (many fre- 
quently occurring in the fame period,) which are referable to their pro- 
per antecedents only by certain rules of context peculiarly appropriated to 
that language. Hence a literal trauHation from the Arabic would have 

J 

left the fenfe, in many places, as completely unuitelligible to the Engiyh 
reader as the original itfelf.— -In following the Perjian verfion, therefore, 
(if we except the mterpolations already mentioned^ and accountedTor,) the 
tranllator has done little more than what he mult have done, at any^ 


rate, to render himlelf underftood, — namely, given the lenle in a 
fuller and more explicit manner than the original author, — but without in 
any d^ree departing from or altering the tenor erf the text. III. The 
perlbns employed in the compofition of the Perfan verfion were them- 


felves poiTeHed of deep legal knowledge, qualified, both by their acade- 
mical rank and judiciai nations, to pals diforeesv and' perhaps as well verled. 


in the Mkjfulinan inftitutes as their author. 


Hence their interpolations. 


procefed' frohr 'an authority perfectly competent, and being (as in many 
ihllances they^ ceitainly are) of efIentM utility j mult be conlldcred as a 


valuable.- 
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valuaUe addition to the text. Thefe interficlatieas are, in fa£l:, nothing 
more than explanatory remarks, inierted in the body of the woric, inftead 
of being fubjoined in the form of notes. — ^Had the tranflator conceived 
'bimlelf at liberty to ufe his own unlimited dilcretion in the manner 
of his performance, he coiild perhaps have adopted this* mode,- as 
being more agreeable to the literary fafhtons of his own country, in all 
except original compofitions. But this is a plan feldom adopted by Oriental 
writers ; and the tranflator had a particular duty prelcribed to him, 
which (except in fome very particular cafes) he conlidered himfelf 
bound implicitly to fulfil ; for it was his bufinefs to give the P.erjian 
verfion of the HPHAYA an Englijh drefs both in order and in fubjiance, 
iince otherwife it would have been impoffible'to preferve the exaA uni- 
. formity neceflary to authenticate the Englijh text in cafes of future re- 
ference or appeal. 

Having hazarded thus much in juftification of the general plan, 
it will be proper to point out fuch particulars in the tranflation 
as it is eilential to explain, for the information of the European 
■ reader. 

It is well known that in every language there are certain peculiarities 
of idiom which do not admit of a very intelligible literal tranflation into 
any other. — In every fcience alfo (and more, perhaps, in legal difquifi- 
tions than in any other) there are certain peculiarities of phrafeology con- 
cordant with the ideas, moral, religious, or political, of thofe who' ufe 
them, and alfo certain allufions, connedfed with thofe ideas, or referring to 
them, which require fbme illuflration in order to their being fully under- 
flood by perfons not familiarized to the fame habits of thinking, or to 
fimilar modes of exprefifion. 

m 

The firft of thefe which flrikes the reader (and which occurs very 
frequently) is “ a favourable conJiruBiofC' (of the leew, or the ctfe,) as 
oppofed to ** analogy'' The original term ijiihfbn, which the tranf- 
lator has rendered ** a favourable confru^onf literally means benevo- 

knce\ 
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; and th« cxpreflion referred to, as it ftands in the original, fignifies 
** m the p'tmndrf BENEVOLENCB/*-i-that is, by a mode of arguing, in 
its conclufion more favourable, either to the individual or the commu- 
nity at-large, than could be adduced by reafoning according to the Hrider 
principles of ..analogy and legal cafuiftry. It is obfervaUe, in the courle 
of the work, that this fpecies of reaibning is frequently adopted by Ha- 
NEEFA, or his difciples, in oppoiition to the rigid tenets of the Shqfeite 
fchool. And this difference proceeds from the more liberal complexion 
of that dolor's practical divinity, which diftinguifhes him from the heads- 
of the other orthodox le£ls, as has been already flated. 

In a work of this nature, an exa£l: uniformity in the tranflation of 
technical terms and phrafes is not only advilable, but, in general, indif- 
penfably requifite. It has, however, fbmetimes unavoidably happened 
that a term is differently rendered in different places, — not indeed with 
refpe£t to the fenfct but with regard to the Mnglijh term ufed to exprefs 
it in. Thus Mazoon, (for inftance,) which is commonly rendered “ //- 
** cenfed flave,” is alfo, in fome places, tranllated “ privileged flave,” a 
phrafe which eqxaally well exprefles the fenfe of the original term.— 
Wherever this occurs, a reference is (for the fake of uniformity) made, 
in the Index, to that term which the tranllator intends fhould be confi- 
dered as the technical one. 

With refpedt to any remaining peculiarities, technical or idiomatical,. 
not noticed in this place, as they are all fully defined in one part or other 
of the work, an explanation, of them is eafily obtained by confulting the 
Index. 

It were to be wilhed that, in a performance, deligncd for the ufc and 
information of European readers, correfpondent Englijh expreflions could 
have been found for all the various technical terms contained in it. It 
muff doubtlefs be irkfome to meet frequently with words which a reader 
unlearned in, thp Arabic language finds it difficult to pronounce, and for 
the meaning of which he is under a neceffity of referring to the Index,. 

and 
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and back Aom it^at to tke bod}r of ttbe 'w<(»k. 'Z1 ms« homaatt, a 
ficultjr n^bich cotdd.not in all .caies 4»e lamedied. Wh&c ibe caM^aaaaof 
difibrraxt oouatries are at all atudogous, .language of will .of ccmr& 

cmitaia fjnony moius terms for capreiSEu^ tbe fame ideaa. Where;, on the 
contraiy, cuiioms, Iffivya, or modes of thinking, jn-ex^ m ooe ocmBtry 
totally dil&Tent frmn amy thing to he found in the other, no modes cf 
exprei^n that eoold he adopted in the language of either- would fufficeto 
expaeis, with pceciiion, the meaning of )teclmical or local tenns uied in 
the other. This fcience, moreovtcr, has in .eiwiy countay its 
phrafes, which will not bear any very intelligible tranflation, whmee <f»* 
necefllty of adopting and retaining them in their original form,— an obler- 
vation the truth of which may be perceive;d 1^ calling an eye OTcrany 
one fflge in any one of our own law abodes. The tcanfiator, there- 

has found hrmielf under an unavoidable, neceflity of occafionally 
the original terms, without attempting any tranBatioa of chena, 
taking care, at the fame time, to refer, in the Ittosx, to the defioi- 
of them, N-which is invariably to be found in feme part of the work ; 
---making it, however, a general rule to exptiefs in Engl^ eveay .term 
capable of a technical or intelligible tranflation.— ‘It is proper to remark 
that, in the orthography of thefe Arabic terms, there fbmetin>es occurs 
a flight variation, which in a work of fuch extent it was not .ealy always 
to avoid. Thus, inflead of ’Tcdhd, (a man’s name,) we have, in one 
place, lelltha ; and, in five or fix inflances, Deeyat is ufed for Hey it y 
(the fioe <xf blood.) Wherever this vatiatioa occurs, it is reftiified by a 
refisronee in the Index hut there are not above three or four inlhinces 
in which this is necefl^y. It is alfo to be observed that, in the ufe of 
the Arabic perfonal nouns, attention muft be paid to the termination, which 
in h always denotes the feminine gender. Thus Hirbee means an alien, 
JbSrbged an alien •woman ; Zimmee an infidel fubjed of the Mu£khnan go- 
vernment, and ZimmecA a fomaie infidel fulyedt ; and fb of the reft, ex- 
cept Mufiltmk, (a female MBhanxmedan,} which is derived from Mofirnty 
{ycor^dety or a perfbn in a flate of Jahjation^ a term generally -qualilied 
by the c b a r a O enflic termination in d«,«— .whence or (accoi>difig‘ 

to the vulgar oithogcaphy) Muffulwun, 
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A« m if ecMdSned wkhui toy tolerabtd Bmxts, ^otirid 

i i ycrfefltl y /catprefe the meaning of the vaiiotts laW'^erms and ^[jlirafes, 'or^ 
if giving Redefinition of Rem, weafid contain merely a repetition df what 
is already let forth in the body -of Re work, the Translator has in Ris . 
inllatice hazarded a new mode, by aotroducing all Role terms in a fupple- 
plenaentaiy Zndeac, wiR a reifenenoe tio Rear (dace in Re teatt. ifc has 
allb, ibr the latis^dion of Re Orlentalift, and in order to reme^ Re 
defedis of the Euri^ean alphabet, (which, at beA, exprefies Arabic words 
but yery imperfe^y,^ ialcEted, in Rat Jnd^, each teun or proper name 
in its oiiginal charadter. 

a 

To promote, as much as poflible, the beneficial ends Intended by this 
work, the T ranfiator has in various places.added liach notes as appeared uecefi* 
iary to clear away ambiguities .and obfcurities in the text ; snd he has 
alfi} .annexed a mar^inA ahJlraSif which gives the fid>Jlance of the law, 
tmencumbeved by Re long details of reafisning vRich generally accompany 
it.— 'To Re whdle is affixed a copious .Index, defigned to be ufeful in 
Rree rerpe.£hf, by referring, I. to legal conciufions, fl. to the gene» 
ral HEADS lOr sdbjjects, and, HI. to rules which occur (as it were} 
incidentAly, involved in the reafonings upon other matter.— 'As each 
volume has allb prefixed to it a table of contents, the references are ib 
much broken and divided, that Re reader can never bo at a iols to fatisfy* 
himfelf upon any particular point which duty or ciiriofity. may prompt 
him to inveftigate.— ^It may be proper to remark that Re marginal ah- 
flraiSI:, Re notes at bottom, and the Index, form no part of Re cntginal 
work, which has only a general table of contents. 

iN 'CRie particular, and in one alone, has the tranllator conceivedhim- 
ielf at liberty to defeit his text; namely, a.#s/a/of»^(7e of particular 
pafiagfis, fiir xeafians which are AfSgniod in their, proper place. 

•reafbns generally are, either that the pafiage relates fiilely to certain rules 
of Arabic grammar, which Rerefbredo not admit of an intelligible trans- 
lation imo another language, or contains .merely ingenious iophifins, lb 
e^ecdingly futile as to.be ^of ..no life.— -Of Ris 4aji realbn abundance of 
pies are 11^ retained!— It will, however, in mofi; of thefe be 
I. g found 
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thaty the frivolity of the ajrguwi^t, fome u&ful illuftratton 

is involved: nor is the tranflator cooicious of. iiaving omiUed any thk^ 

the retaining of which couldy either dkeflly or incidentally, have been 

attended with advantage. 

/ • ' • 

, ' f*. j 

Another and more conliderahld oimiSion it is proper he ihould 
account for. 

V * 

• • r ^ 

As the Hedaya includes a complete lyftem of Mujfuitnan jurilpru- 
dence, it commences with the AbaMt or fpiritual law, including the 
five great religious duties of purificatk^^ prayer ^ almSf fajirng^ ^d, pil- 
grimage . — Of thele the book of Alms {Zakdt) only is retained by the 
tranflator, as the others arc neither very curious in their nature, nor 
could afford any manner of ailiffance in decifions concerning matters of 
property ; and would have burthened the work with an additional and 
totally ufelefs volume.— This onoiffion has not occafioned any alteration in 
the confecutive arrangement of the books ; but it has neceffarily induced 
a difference in the diffribution, among the four volumes, of thofe which 
are retained. — In the original the fubjefts are diffributed as follows 

VoL. I. Purification. Prayer, Alms. Fafiing. Pilgrimage. 

» , 

VoL. II. Marriage. Pojierage. Divorce. ManumiJJion. Vows. Punijh- 
ments. Darciny. ^be Jnfiituies. Foundlings, ^Proves, Fugitive Slaves. Mijp- 
ing Perfons. Partnerjhip. Appropriations. , . 

VoL. III. Sale. SiRF Sate. Bail. Pransjer Debts. Duties of the 
KAzee. Evidence. Retrablation gf Evidence. Agency. Cledms. Acknowledg- 
ments. Compffitions. Mozdribat. Depfits. Loans. Ofits. Hire. Mokdtibs. 
Willa. Compufion. Inhibition. Licenfed Slavei. Ufurpation. 

H 

f K ^ 

VoL. IV. Shaffa. Partition. CompaBs of Cultivation. CompaBs f Gar- 
dening. Zabbah. Sacrfices. Abominations. Cultivation f Wefie Lands. 

Probibm 



Uquors. Hunting: Pmmh Offences againft t^e Perfon. Fines. 
Jje^oying gT Fines. Wills. Her^mphrpdites 

If the reader is not already tired with this introdudlory detail, the 
tranflatqr would requeil his indulgence while he adds a ihort account, 
apparently necellary, of the books which have been omitted, as well as 
a few remarks on the others in their order as they occur. 

f 

Purification is confidered as eHential to devotion, and the key 
of prayer, which without it is of no effeft.'-— It is of two defcrip- 
tions, the Ghofsl^ or complete ablution of the whole body, and the 
Wazaoy or wathing of the hands and feet, after a manner particularly 
preferibed. Xhe hrll chapter treats of the occallons for purification, the 
accidents by which it may be broken or interrupted, and the, manner in 
which it is to be performed. Xhe lecond relates to the Waters fit for ablu> 
tipn.-— 'Xhe third treats of the teyummim^ or fubfiitution, in cafes of 
drought, of dull or fine land for water ; a regulation well calculated for 
the thirfty deferts of Arabia * ! In directing this, Mohammed followed 
the example of the yews, who were accuftomed to perform their luftra- 
tion after this method, in cafes of neceflity.— Xhe fourth chapter re- 
lates to the anointing of boots, or other leathern apparel or uteniils, in 
which certain rules are laid down for the obfervance of cleanlinefs.— 
Xhe fifth regards women, the rules to be obferyed by them in their men- 
ftruations, and the modes of purification requifite after thofe, or, childbed 
labour, to qualify them for aflis of devotion. — ^Xhe fixth treats of the pu- 
rifications enjoined after performing any of the natural evacuations. 

Prayer is declared to be the corner ff one g^RELioioK, mstd the pillar 
gf'FAiTH. It is not, by the Muffuhnan dodiors, confidered as a ^hingof 
mere form, but requires that the heart and undefftanding ihould accom- j 
pany it, without which it is pronounced to be of no avail.-^Xhe preferibea 
prayers lire direded to be performed at five different times in the twenty- 


* This practice is alluded to iA v<^. I, p. 195. 
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:fet!r houi^ I, bctiireetL dajf4»rekk «nd' komeSai^f ^^ir 

&o(»i; HI. inunediatdy before fun-i^ 1 i V. in Ric evening, 
and, V. before the watch of the n^ht. At theie honrs, then^tircv 

the j^aivaiftT' or crien waun. the peofide, from Vhd MoMvWr oi the r, 
to prepare for prajer, and' all devout pedSms htardiwith either repair to thb 
moique,. or proceed to perform th^ devotu^tal exerci&a in £ittte -othMr 
convenient f^t, after the previous luftratian.*^The firft chapter of ’^lia 
book treats- of the pr(^>er hours for prayer, whether pre&ribed or volun* 
if!aty« {Kx^ibiting, at the &me time, the repetition of any durit^ the rif* 
fetting of the fun, or at the hour of his pafHng the meridian.— 
fitoond chapter concerns the duty of the public crier^ and 1^ manner iiv 
lArhieh th'^ are to fummoa people to. wexihip.— The third relates to the- 
viMditioHs of prayer,— that: is, thefe points which are regarded as eflen- 
tiidly requifite to its efficacy which are as follows. 1. that the per- 
firee from every fpecies of defilement : IL that aU fumptuous 


iiq>par^ be- previoufly laid afide, at the fame time tiiat the body be fb fiir 
’vO^red as to amid’ any office tso decency,— unlefs, however, the perlbit 
'Itedefikute^ef clothing, in which caie this is difpenfed with : 111. that 


-the otecntiwi accompany the aft, and be not fufifeced to wander to any 
[othte'ol^ift.^ kifbmuch that if the perfim, whihl praying, cafb his eyes 
O'bOOk fb as to readied: the contents, Ins prayer is of no efief% u 
IV. that the {^yer be perfbrtned with the fiice towards the K^/a, or 
temple of MhccA, .the relative fituation. of which is for. that reaftm 
‘painted Out in «dl their mofques by the pofition of the Niche- for the 

is' termed the ^^hrah. W^here, however, the relative fituation. 
of the Ke^h is uncertain or unknown^ the perfbn who prays is only re- 
ijuired to obferve this ceremony to the beji of bis knowledge or recolleStion— 
■j— ^hfc foiUtth chapter relates to the nature and defeription of the prayers,. 
piefciibing the forms proper to ufe on each particular occafion, and the - 
Of the' K oran which it is proper to read^each day.— The pailage 
worthy <Sf^ notice in this chapter is, that men are flowed to repeat 
the prayers, ^ to read the allotted portions of the Koran,, in every other 
language as well as the ^ahic-% ** for** Mofieefa well argues} “ the 
** difference of lan^age makes no alteration. in the ienle and it is^ not 

pofiibl 
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19 ^nc dbiss not 

db«n -X^e Hfth cl^tet oontwis the qo^^cgtions necefiaiy 
to the-oiloe of a priefty ap4 perticolar duties to- that 

CfdboB tnoapahAe of exercifing thia foia^ioo fiau 
frgi^Us theMHJf^iber Bid^ifertu, (people of the deiert,) aod h^greb 
Thefe laid are decked anfit^ becaufe of the bafenefs of thdu: birth ^ving 
foom for dhooQteat to fome who might fuppofe themfelv^ diflioQowied 
bjr atteading thepa in publicw>— head like wife oomprehends all. ^le- 
cGre&UHis for public worlhip, in which certain precautions are laid dowA 
againft the women mixing with the men» each lex having a paitKuhr 
^tion idlotted, £oe the fake ^ decency, and alfo to avoid any exci^tnent 
topaiSjon*. — ^Tbe lixth, feventh, eighth, ninth, tenth, eleventh, andtwnhU)» 
chapters contain merely matters of form, precaution, and lb forth.*— 13ie ' 
thirteenth chapter prefcribes the prayer proper to the fiek, and the vaziova 
forms of luflration, &c. which may be difpenfed with on account of thw 
kidifpobtion. — The fourteenth chapter relates to* the jH'oftratwns t the fif- 
teenth contains the rules to be bbferved by thofe who travel : the fixteenth 
the prayers proper to Friday [the Muffubnatt fabbath :] the ieventeenth and 
eighteenth thole for particular falla and fefiivalsr the nineteenth thofe 
fix: rain. — ^The twentieth chapter prefcribes the manner of perfixming 
prayer when furrounded by an enemy,— in which cafe the Jbndm as di- 
re^led to divide his troops into two bodies, one to oppofe the foe whalll: 
the other prays, and thus tp relieve each other fuccelfively.— The t wenty- 
&fi: chapter contains the prayers for the dead, with the various forms 
of ablution, mlhrouding, and interment. — ^The twenty-feccMid relates to> 
the lame, with re%o^ to thofe who are (lain in battle. — The twenty- 
third regards the prayers proper for pilgrims whu vifit the infide of the 
temple of 


•Fasting is rut efi^tial psiit of piety, and termed, by the orthodox, 
$he gate religim* It is of two kinds, mltmtary ^admewnbent \ ^id is 
diltuiguifhed, by the divines, into three degrees : I. the xe- 

. (raining from every kind of nourilhaBent or carnal indulgence : 'llvthc 


jdhaining of the various members from any thing which might excite 
3 fihful 
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finful or cornipt dqfires: III. the abftradtmg the mind wholly from 
worldly cares, and fixing it exclufively upon Gqd, — which, as it is 
the moft difficult of obfervance, is alfo accounted the mojft merito- 
rious. — The great prefcribed faft is that enjoined .from the firft new moon, 
in the month of Ramzafty until the appearance of the next, — during which 
it is required, from day-break until after fun-fct of each day, to abfiain 
from every fort of nourifhment, infbmuch that the faft is broken by fuffer- 
ing any thing whatever to enter any part of the body. From this obfervance 
none are excufed except the lick, aged, or children ; and the firft of thefe, 
if they recover, are required to make up for what they have loft, by falling 
an equal number of days after their health is perfe^ly reftored. — Any 
, bteach of this duty mu ft moreover be expiated by a donation of alms to 
the poor. — The Ni^y or voluni ary fa{ksy are thofe not enjoined by the 
Law, but which a man impofes on himfelf on fome particular occafions, 
fuch as in expiation of a broken vow, that fpecies of abufe to a wife 
termed Zihdry the breach of the faft during the moon of Ramzdtty or 
any other irregularity. — The firft chapter of this book contains regula- 
tions with refpecl to the commencement and obfervance of the faft of 
Ramzdn. — The fecond relates to the occafions of expiatory falls.— -The 
third treats of the Ittikdfy or continual refidence in the mofque during the 
time of a falL 

The Pilgrimage to, Mecca is confidered as fuch an eflential point 
of religious duty, that no perfon is accounted a good Mujfulman who, 
poflelfing the ability, neglects the performance of it, at leall once in his 
lifetime. — The antiquity of the Kdbay or holy temple of Meccay extends 
far beyond the records of hillory, it having been ufed by the Arabs as a 
place of idolatrous worlhip for centuries before Mohammed’s pretended 
million. — He, who in an eminent degree poflefled the capacity of con- 
verting the fuperftitions of others to his own ends, finding it necefiary to 
give his religion Ibme Jlationary habitatioriy at firft fixed upon the fite 
of the temple of Solomon at Jerufalem-'y and he, for a time, made that 
his 'Kbblay or point towards which he dire^led his prayers. Motives of 

prudence 
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pnidence or policy, however, in a few months dlftated the neceflity or 
convenience of preferring a place held in habitual reverence among his 
own countrymen ; and realbns were ealily found or invented to juftify the 
change. — The traditions of the uirabs reprefent the Kaba as a place- of 
worihip almoft coeval with the world. Some accounts mention that 
it was firft built by . Adamy loon after his expuliion from paradHe.— 
Other accounts lay, that the father of mankind, being by his fall deprived 
of the light of the Divine prefence, knew not which way to diredt his 
prayers, until an exa& reprelentation of the paradiliacal tabernacle was, 
by the favour of the Almighty, exhibited, encompafled by a glory, 
on the Ipot where the temple now Hands, diredtly under the Hatibn of 
the original Kdba in Heaven *, and which fpot Adam from that period 
made his Kdba. — His fon Seth, after his death, eredted upon the place a 
building of Hone and clay, (or, as Ibme fay, of fun- burnt bricks,) 
the lame in lhape as the celeHial one. This being deHroyed by the de- 
luge, was afterwards, at the Divine command, rebuilt by Abraham and 
his Ion IsHMAEL, the great progenitor of the Arabians. The Koreijh 
(moH probably by dint of fuperior power) obtained polTeffion of it, and 
kept it in repair for feveral generations.— At length, in the infancy of 
Mohammed, the old temple having fallen, or being pulled down, a new 
one was eredled on the fame foundation, and after the fame model. — 
Again, in the twenty-fourth year of the Higera^ having fuHained Ibme 
damage from the zeal of the Mujfulman reformers, in clearing it of idols, 
it was once more pulled down and rebuilt by Ahoo Yoosaf Ibn al Hijaj, 
then Shareef of Mecca, as it now Hands. — The Kdba is certainly a place 
of very great antiquity. It was, moH probably, from its firH foundation, 
the temple of an idol. Both Arabians and Egyptians regarded it with 
profound veneration, and every fe£l filled it with the images of their 
fautaHic worfliip. — AmongH its pretenfions to antiquity, and its ficti- 
tious excellencies, we muH not pafs over in filcnce the famous Hijr^ 

* From this fabl^ perhaps, originated the idea, entertained by fome, of theftation of the 
Jerusalem, which many of the primiiive Chrifiians. Aippofcd to be placed direAIy 
in the zenith of the capital oi 
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or g7aa(/lmr, a Uock of marilf or gcamte, vbtcb b rea 

jiorted to have fallen to the earth with Adam when he, was hurled 

It is at prefent fixed in a cafe of filvw, in the fouth-caft comer 
of ftie temple, and is exceedingly refpefted, and pioufly kilTed by ail 
dwout pilgrims. Tfefe facred fione was carried away by the CarmatianSf 
A. H. 278, (who at the fame time Ipoiled the temple of its golden /pout, 
and other precious ornaments,) but was reftored in twenty-two years 
after.— Another relic is the Higr Ibraheetni, or Hone of Abraham^ which, 
it is faid, was ufed as a Ifcaffold by the |»triarch when conftruAing the 
temple in company with his fon ipmael . — ^The third objedt of note is the 
fountain or well Zimzim, fituated to the eaft of the Kabay and the waters 
kX Wdaich are reported to pofiefs the fame virtues as are attributed to aft 
iconfecrated wells in every country. It is laid that the water gu-ffted out 
miraculoufly on this Ipot as Hagar was wandering through the deleft 
with her Ton, opprefled with thirft. — Of the prelent ftate of the Kaba, 
ftill bears its ancient name^ Bait 'Oolla, (the House of GOD,) or 
sjidal hirbm^, (the Inviolabek XEMPLE,) we can only obtain a 
knowledge through the medium of the ^tiirksy or other Mohammedans^ as 
no infidel is ever admitted within the precinfts Of the holy territory. In 
its original conftruftion it is laid to have been a perfedt cube, the fimpl^ 
Tof all figures, and therefore the heft calculated to typify the unity of Go®. 
— Ibn ai. HijAj, in rebuilding it, cauled a Imall alteration from the 
original figure, the temple, asst now ftands, being twenty-four cubits long, 
twenty tthree broad, and t wenty-leven high. Still, however, it does not in 
any other refyeft deviate from the fimplicity of its primitive form, it being 
^entirely deftitute of pilafters, cornice, or any ornament, except a veil or 
nuter cover of black damalk or velvet, a golden (or more probably gilt) band 
which encompaflfes it near the top, and a gold fpout projedting from the roof 
•to convey off the rain water.— rThe veil was formerly of Egyptian linen, and 
in tlie ^^de^sof ignorance’*’ was luppfied by different chiefs of the Sabeans, 
or other idolatrous tribes. The piety of the Khdlifs fubftituted a more 
coftly Huff, which, fince the accelEon of the Othmbnian dynalfy, lias 
been annually renewed by the 'Turkyh emperors. Several inferior build- 
ings have been eredted round it, particularly four open pavilions, which 
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- ferve as oratories to the four orthodox fe£ts of Haneefa, Malik, 
Shafei, and Hanbal. — The whole ftands in the midft of a Ipacious 
area, enclofed by a magnificent portico, having twelve gates and a range 
of twelve fleps all round, from the level of the portico into the area.— 
The epithet haram [inviolable] is not confined to this facred fpot, but 
extends for many miles round Mecca, fraall towers being placed at 
proper diflances in every direction, to mark the precin(9:s of the holy 
territory, Mdthin which it is not lawful to hunt, fhoot, attack an enemy, 
or, in fliort, to commit any a£l of violence, except in lelf-defence, or for 
the deftrudlion of noxious creatures, llich as ferpents, or animals of prey. 
In the neighbourhood of the city are two hills, Saffa and Marwa^ the 
valley of Minna^ and a fort of chapel named Moozdaljfa, on the way 
thence to Mount Ar<^at^ which lies at a fbmewhat greater diflance. — 
The Arabian writers fay that the city of Mecca, in the centre of which 
the Ktiba Hands, is nearly as ancient ; and indeed if we confider how long 
this has been a fpot for the refbrt of fuperftition or devotion, it is pro- 
bably one of the oldeft cities in the world. — Such is the fpot to which, in 
the month Zee-al-HUJee * of every yeai*, multitudes of Mujfulmans repair, 
to proftrate themfelves before the “ House op God,” and to perform 
the various ceremonies preferibed by their Law, or fan<Stioned by anti- 
quity, in moft of which they vary little or nothing from fheir Pagan 
anceftoi's. We fhall not dwell upon the particulars of thefe ceremonies. 
Suffice it to fay, that they are in general highly abfurd, and not defen- 
fible, even by the Mujfulman do(5lors themfelves, except on the ground of 
ordinance or cufiom. One particular it is neverthelefs proper to re- 
mark upon, as it is frequently adverted to in the courfe of this work; 
namely, the Hate of a Mohrim. The caravans of pilgrims have each a 
particular place affigned, according to the parts whence they proceeded, 
which marks to them the boundary of the holy territory. Here they 
generally arrive tow ards the end of Zce-al-KMa^ and on the firft morning 

• Hidj fignifies pilgrimage ; — and the month takes this name, as being peculiarly appropri- 
ated to the performance of that folemnity. 
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of the fuccceding month (Zee-al-Hidjee) the prefcribed ceremonies com- 
mence. The pilgrims now lay afide all other drefs or ornaments, and 
aflume the humble habit of Ihrdm^ which confifts only of two colourlefs 
woollen cloths, and a kind of fandals, defending the foies of the feet, but 
leaving all the reft bare. It is from this time, and during the remainder 
of their ftay in the holy territory, that the devotees bear the title of 
Mohrim. Whilft engaged in this pious work, a Mohrim is required to 
keep the ftridleft guard upon all his a£lions, and to refrain from conten- 
tion, anger, and every indulgence of his carnal appetites. He is alio 
inhibited from hunting or fowling even beyond the prefcribed limits, not 
being allowed to deftroy any thing for fubfiftence except fijh. He is 
moreover under a variety of other inhibitions, which may be traced in the 
courfe of this work. For many centuries the greateft potentates were 
proud to fubmit themfelves to thefe reftridlions, and to fink, for a time, 
to a level with their fellow creatures. — It may not, however, be improper 
to obferve, that for fome time paft, and particularly within the prefent 
century, the Kdba has fuftained a falling off both in the rank and num- 
ber of its votaries. Whether this defection arifes from the advancement 
of knowledge, or (as is moft probable) from the rapid decay which the 
great Mujfulman empires have experienced within that period, it certainly 
denotes a revolution in the minds or habits of the Mohammedans, which 
is perhaps only a prelude to the extin iftion of IJlamifm. — The firft chapter 
of the book of Pilgrimage treats of thofe upon whom it is indifpenfably 
incumbent that they once in their lives vifit the Kdba ; namely, upon 
every Mujfulman who is fane, adult, free, in perfeeft health, and poffelTed 
of the means for performing a journey, fuch as a camel, a horfe, a fer- 
vant, and a maintenance fufficient for thofe and himfelf during the pil- 
grimage, and for the fupport of his family until his return. No perfbn 
is, however, required to crofs the fea for this purpofe. — This duty is as 
much enjoined upon women as upon men ; but they are diredled to per- 
form it under the prote<ftion of fome male relation within the prohibited 
degrees.— —The fecond chapter relates to the vai'ious ceremonies of the 
Ihrdm, and the reftridJions to which a Mohrim is fubjedted, as already 
mentioned. — The third chapter relates to the different names and deferip- 
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tions of pilgrimage, according as the ceremonies of it are performed 
alone, or in company with others ; and alfo, the vifitations performed 
within any other than the lacrcd months. — The fourth chapter treats of 
the reftri£tions to which a pilgrim is fubje£t during his refidence within 
the “ HOLY TERRITORY,” and the offences which, from difregard of thefe, 
he is liable to commit ; with the atonement required for each offence. 
In this chapter are alfo fet forth the reftriftions impofed upon pilgrims, 
and the indulgences allowed to them with refpedt to their wives or flaves, 
as well as the penalties impofed in cafe of infringement. A number of 
mere petty offences are likewife mentioned, for which atonements of 
a trifling nature are required, fuch as beffowing a day’s fubfiffence upon 
one pauper t or (in cafes of omifilon) repeating any particular part of the 
ceremonies. The remainder of this chapter relates to the inhibitions 

I 

with refpedt to killing game, or feeding cattle within the holy territory, 
in either of which cafes fatisfa£tion muft be made to the Chief of Mecca. 
— The fifth and fixth chapters relate to points of mere form. — The fe- 
venth concerns thofe who may be impeded in their pilgrimage by either 
ficknefs or an enemy ; — in which cafe, it is requifite that the perfbn 
fo prevented fend a goat or other vi£lim (by the hands of fome trufty 
deputy) to be facrificed at the temple ; or elfe, that he fend the value in 
money, with which the deputy may purchafe an animal at Mecca for 
that purpofe ; — and until this ceremony be performed he is not releafed 
from the reftriftions of a pilgrim. — The fixth chapter treats of the time 
at which the feafon of pilgrimage expires, — namely, on the Td Kirbdn, 
or feftival of facrifice, when, if the pilgrim have not gone through the 
whole of the ceremonies, all that he has done is of no account, and the 
pilgrimage muft be performed again on fbme enfuing year.— The feventh 
chapter relates to the performance of pilgrimage on behalf of another per- 
fon, which is lawful and valid for three different deferiptions of people, 
namely, the dead, (who have bequeathed a fum for this purpofe,) per- 
fbns prevented by diftance, ficknefs, or an enemy, or perfons who, hav- 
ing already performed the ordained pilgrimage, procure another to perform 
it again on their account, cither from motives of piety, to expiate an offence, 
or to fulfil a vow. This kind of fubjlitutive pilgrimage became indifpenf- 
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This ihort Iketch will fuffice at once to {hew the ulelefs nature of 
thefe four books, and, we truft, to juftify the omiffiou of them in the 
E.nglijh tranflation. — We lhall now proceed to make a few brief remarks 
upon the other books, in the order in which they ftand, and which, for 
the convenience of the reader, are numbered according to their fuccef- 
hon. 
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Book I. Of ZAKAT. 

ZAKA'T means the alms impofed by the Law, in oppofition to 
Sadkd, [charity,] which fignifies the voluntary contributions of indivi- 
duals, and which is treated of at large under the head of gifts. — As 
Alms, in our application of that word, is always ufed to denote fome- 
thing purely gratuitous, the tranflator, in treating of thofe impofed by 
the Mujfulman law, has retained the original term, to which the TLngliJh 
language docs not afford any expreffion ftridlly analogous. Some writers 
have confounded Zakdt and Sadkd under one common meaning. The 
Arabian commentators, however, make an eflential difference between 
tliem ; for the former is merely an indifpenfable compliance with a legal 
obligation, claiming no merit in futurity ; whereas the latter is as much 
an-impulfe of the mind as an aft of the hand, and is of courfe entitled to 

its 



DISCOURSE. IxHi 

its reward.— The impoft of Zakdt originated with Mohammed himfelf, 
who at firft employed the revenue ariiing frorri it according to his difcre- 
tioii, in the fupport of his needy adherents ; but the objedts of it were 
afterwards afeertained by various paflages in the Koran ; and it is fome- 
what remarkable that the Prophet particularly excluded the members of 
his own family from any participation in it, and this in terms which fuf- 
ficiently denotes the arrogant fuperiority aflumed by the tribe of Ha- 
shim To compenfate, however, for this exclufion, he admitted them 
to a fifth (hare in that proportion of the fpoil which was allotted to the 
- puWic treafury. For fome generations after Mohammed this impoft 
was regularly collected, and faithfully applied to its appointed purpofes. — 
In mod Mujffulman territories it continues to be levied at the prefent day ; 
but the original objedls of its diiburfement have been long fince difre- 
garded, and what was intended as a relief to the poor is now, even in the 
beft regulated governments, carried to the exchequer of the prince, who 
endeavours to fatisfy his confciencc by a fort of commutation, in the erec- 
tion of mofques,y or the fupport of a few indigent and idle Fakeers about 
his palace. That which commenced in the indigence or rapacity of the 
fovereign, has now acquired a fort of preferiptive authority; and the 
revenue derived from Zakdt is univerfally conlidered as the right of the 
ftate. It has indeed, for feveral centuries paft, ceafed to be collefled 
upon flationary property, the only tax which at prefent bears the name 
of Zakdt being that impofed on goods imported in the way of trade, from 
one country or diftrift into another, and levied in the name of a toll . — 
Many of its rules will be found to apply peculiarly to Arabia and 
Syria, the countries in which thefe laws originated, and where flocks 
and herds have ever formed a chief part of the wealth of the inhabitants. 
Although the laws of Zakdt have in a great raeafure been fuperfeded, or 
become obfolete with refpedl to their original deflgn, yet they are worthy 
of attention, as incidentally involving many of the laws of property in 
points not immediately connedled with this fubje<5l. — Under this head is 

* See his declaration upon this fubje<3, (vol. I. p. 58,)— where the grojfnefs of the meta- 
phors uled by him is worthy of remark. 
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comprehended the S^dka Fittir, or alms given to the poor on the feftival 
of breaking Lent ; becaufe the payment of thofe is conlidered as a di- 
vine ordinance, and the amount (contrary to other defcriptions of S^ka) 
is particularly prefcribed by the law. 

Zakat is the only one of the five books upon the Abadaty or Jpiri^ 
tual law, retained by the Englijh tranflator. It is therefore immediately 
followed by the Mahmilat, or temporal law, — commencing with Mar- 
riage, and ending (properly) with Bequest, the laft temporal a(ft of 
Man ; — though a fhort fupplemeutary book upon Hermaphrodites is added. 


Book II. Of Marriage. 

The preliminaries to this moft important of all contrails, as let forth 
in Chap. I. are ftated in terms remarkably fimple. No provifion is made 
for the execution of any written engagement ; no particular form or cere- 
mony is prefcribed ; but the efficiency of the whole is made to depend 
merely upon the oral declarations of the parties, before fufficient wit- 
nefTes. In fail, written engagements were not in common ufe until 
Ibme time after the eftablifhment of Ifamifm . — A feilion of this chapter 
is occupied throughout with the matrimonial prohibitions and reftriitions, 
with refpe«ft to which the Mohammedan and Levitical law have a dole 
affinity. The principal of thefe reftridions are, that a man lhall not 
marry his relation within the prohibited degrees ; that he lhall not have 
more than four wives at a time ; and that he lhall not marry, together, 
two women related to each other within the prohibited degrees. — To the 
political and fpeculative enquirer the moll curious features in this book 
are, the paflages which particularly concern Women, as contained in 
Chap. II. and III. from which it appears, that the female fex are, among 
the Mujfulmans, invefted with many perfonal rights and independent pri- 
vileges, fuch as certainly, in fome meafure, compenfate for the various 
hard conditions to which law or cullom has fubje£led the daughters of 
If dm. — Thefe, as they are fully dilcufled in the body of the work, it is 
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needlcfs to recapitulate. The moft ftriking of them which occurs under 
this article is, the liberty allowed to a woman to difpofe of herfelf in 
marriage independent of her guardians, and the right of option which ftill 
remains to one contra£led during infancy, after flie fhall have attained to 
maturity, which the law fixes at a very early age *. A woman is alfb 
entitled to poflefs her dower ^ or marriage fettlement, as her own exclu- 
five property, which flie may difpofe of by gift, will, or other deed, 
altogether independent of her hufband, or of any claims which may 
lie againft his eftate. — Chapter VI. exhibits a ftill more extraordinary I 
regard, in the Mujfulman legillator, for the feelings of the fex, upon a 
point of a very delicate nature, and in which he doubtlefs confulted the 
peace of the Haram as much as the dictates of abftra£l equity. — Concern- 
ing this, however, we fhall leave the text to fpeak for itfelf^ 


Book III. QT Fosterage. 

In a ftate of fociety where faflidious refinement has not deftroyed 
the genuine feelings of the heart, the tie of foflerage is, next to that of 
blood, of the ftrongeft and moft lafting nature. — Even in the more 
remote parts of our own country the Nurse is ftill confidered ra- 
ther in the light of an humble relative than a menial dependent. By 
the people of Asia this idea is carried ftill farther ; and the nurfliiig 
is fuppofed to partake of the very nature of her from whofe blood he re- 
ceives his earlieft nouriftiment. An affinity is therefore created by this 
circumftance, which operates to render marriage illegal in the fame man- 
ner as aiftual conlanguinity. Hence the prohibitions occafioned by fofter- 
age are analogous to thofe fet forth in the fecond feftion of the preceding 
book, — to which this is a kind of fupplement. 


* See Vol. III. p. 482. 
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Book IV. Of Divorce. 


'T'he great variety of rnatter which this book embraces, and the many 
dev'iations which it admits from its main fubjedt, the Tranflator ihall not 

undertake either to account for or to defend. — From the contents of the 

* * 

firft fix chapters tlie reader will perceive that the Mohammedan law 
of divorce bears a flrong affinity throughout to that of Moses. In this, 
as in marriage, no written inftrument is required, the repudiation being 
etfeded merely by the verbal declaration of the party. — Cuftom, indeed, 
and the municipal regulations of moft Mujfulman countries, following 
the example of the fews, have made a writing of divorce, if not an ef- 
fexitial, at leaft a circumffance which it would be highly indecorous to 
omit. What raoft forcibly ftrikes us on the perufal of this fubjcdl is 
the extreme facility with which a hufband may rid himfelf of his female 
partner, — a facility which, when we confider the too frequent levity and 
ficklenefs of Man, feems at firfl; fight calculated to expofe the weaker fex 
to the moff degrading infult which malice could didtate, or caprice put in 
pradlice. — The jdrabian legiflator has, however, effabliflied fo many i 
bars, and pride itfelf oppofes fuch obftacles as, if they do not com- | 
pletely remedy, at leaft tend greatly to counteradl this apparent defedl. ■ 

• — Before a divorce becomes irreverjible it muff have been pronounced 
three times, allowing (according to the orthodox form) an interval of a 
month to pafs between each fentence, — or fuch a period muft have elapfed 
as affords ample room for refledtion and repentance, in cafes of anger or 
dilguff ; and a reverfal is, at any time before the expiration of that term, 
effabliflaed by either word or deed, denoting a reconciliation. The huf- 
band, moreover, unlefs he can prove grofs mifbehaviour, muft give up 
the dower. — But the moft powerful obftacle to unjuft or capricious repu- ( 
diation is that part of the law which provides, that if a wife be once 
completely divorced, the huiband cannot take her again, until fhe be 
previoufly married to, bedded^with, and divorced by, another man. — To 
this falutary regulation chiefly is owing the diflike which obtains againft 
divorce in all Mujfulman countries, and the diflionour attached to it, — 
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iufbmuch that the inftances of it are very rare, uotwlthftandlng the li- 
berty which is permitted by the Law. The place and title of Chap. XV. 
would naturally lead us to conclude,, that it treats in particular of the ali- 
mony payable to a divorced wife during the term of probation. This, 
however, is by no means the cale ; for it is made to comprehend thole 
rights of every perlbn which come under the denomination of Main- 
tenance, — ^not of the ivife alone, but alfo of parents, children, poor 
or difabled relatives, and flaves. — With relped: to domeftic arrangements, 
this is, perhaps, the moll ufeful feftiou in the whole work. It evinces, 
in many places, a conliderable Ipirit of humanity, and very properly in- 
troduces-— 


Book V. Of Manumission.' 

lb 

■ Tenderness towards Slaves is certainly a prevalent principle in 
he Mujfulman law, notwithftanding Ibme paflages which occur in 
his treatile concerning them are direftly repugnant to common feei- 
ng, and to the natural rights of Man. — In the XXIVth chapter of the 
K.ORAN this tendernefs is llrongly enforced with relpeft to certain 
wints in the domeftic treatment of them * ; and it may allb be 
raced in various parts of this Commentary. — It is, indeed, in praSlice 
pretty much confined to the Haves profefting the Mujfulman faith, as it is 
lalural to fuppole that the followers of the Prophet do not entertain the 
ame regard towards their bond-fervants of other religions. Still, how- 
:ver, we fhall be guilty of great injuftice, if we form our ideas of Muf- 
Allman flavery from the treatment experienced by Chriftian captives 
imong the barbarians of 'Tunis and Algiers. The precepts concerning 

♦ The p'affage referred to treats of matching flaves who are Angle; — Contract (in 
‘‘ marriage) those of them who ark sin6le, such as are worthy, of your male 
^ AND female (flaves ;) if they be poor, god will enrich them of his bounty/^ 
Unto such as desire a written covenant, (of Kitabaty ) grant it, if ye 

‘‘ SEE GOOD IN THEM \ AND GIVE THEM PF THE RICHES OF GOD, WHICH HE HATH 
* GIVEN YOU,” SiQ , 
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manumiillon are injundlivc with refpeft to believers only ; blit thofc 
which recommend kindnefs and good ufage apply to all alike. The law 
in many inftances afibrds them prote£tion againft injnftice, and declares 
them tabe “ claimants of rights It in fome particulars, moreover, pro- 
vides an alleviation to this otherwife moft hopelefs and degraded ftate of 
Man, unknown to the more poliflied inhabitants of Europe ; — as may 
be perceived in perufing the laws with refpeft to Am W^alids^ ISdokatibs^ 
Modabbirsy and Mazoons. — To the free-born denizen of Britain, the 
very name of Slave carries with it fomething odious and difguftful : 
but the Mohammedan bond-man, generally fpeaking, experiences in a very 
flight degree, if at all, the miferies which neceflarily attend that Hate in 
ibme of the dependencies of Europe ; where the riches of the commu- 
nity grow out of the inceflant labour of wretches, whole lhortened_datc 
of life is balanced againfl their earnings, by rules of Algebra and 
calculations of Arithmetic ! If the flaves of Mujfulmans appear, by 
their conduiSl, to be deferving of encouragement, they are fre- 
quently treated rather as humble friends and confidents than as fervile 
dependents ; ancT though inhibited from rifing in the ftate, often, in the 
capacity of Mazoons^ amafs a degree of wealth which enables them 
to purchafe their freedom. — The fubje<£l of Manumijffion is difcufled at 
large in the firft five chapters of this book.— Chap. VI. treats of a practice 
which was common in Arabia before the time of Mohammed, and was 
confirmed by his precepts. It affords a ftrong incentive to emancipation, 
by enabling a mafter to perform an a£l of piety which, being pofthumous 
in its effedl, cannot injure his circumftances. — Chap. VII. exhibits a 
branch of that mofl important article, “ the eJiabUJhment tf parentage!' 
It Ihewg, that the children born to a man by his female flaves are as legi- 
timate as thofe begotten in marriage ; and alfo, that the Mujfulman law, 
like the Roman., does not acknowledge any affinity between a bajlard and 
-his father, but throws him wholly upon the mother. 
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Book VI. Of Vows. 

JM 

Oaths are one of the bonds of fociety, and in many inftances the 
chief fecurity for public integrity and private property. Perjury, there- 
fore, has in all communities been juftly reprobated as a moft flagrant 
crime. It is remarkable, however, that the Mujfulman law has inflituted 
no fpecific punifhment for this fpecies of offence, except in the cafe of 
Jtander^ the legiflator feeming to thiiik the apprehenfion of punifhment 
in a future fate of itfelf fufficient to reftrain men from the commiffion 
of it. This is evidently the cafe with refpeft to the expurgatory oaths 
required of accufed or fufpedled perfons. In matters of property, indeed, 
the magiftrate is at liberty to punifh it by a flight difcretionary corredlion ; 
but in thole moft enormous inftances of it which implicate the life of 
AIan, the only ill confequence it induces, on difcovery, is a fne adequate 
to the blood thus unjuftly fhed : — a very trifling atonement certainly! In 
this defedl, however, (if it be fuch,) of their law, the Mujfulmans do 
not ftand alone. 


VOL. II. 

Book VII. Of Punishments. 

This book treats only of the punifhments incuri’ed by crimes of a fpl~ 
ritual nature,* thofe inftituted for offences againft perfon or property 
being difeufled under their I'efpeftive heads. The punifhment for adul- 
tery is certainly feverc. Yet we will not, perhaps, be forward to 
condemn this feverity, if we compare it for a moment with what is re- 
corded in the twentieth chapter of Leviticus upon the fame point. — In 
fa(ft, from the nature of the evidence required, it was next to impoffible 
that the offence fhould ever be fully proved, even among the tents of the 
Arabs; fo that the inftitution of the preferibed punifliment was in a 
great meafure nugatory, except in cafes of confeffion by the parties. 
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^hat thoie confeflions were fometimes made in the early days of yiamftn, 
is a fa£l: ; and made, as they were, at the certain expence of life, they 
k afford a wonderful inftance of devoted zeal among the firft followers of 
Mohammed. Still, however, even in thofc inftances, every means that 
precaution could fuggefl is enjoined to avoid the neceffity of ihfli^Ung the 
fentence. — The three firft chapters of this book relate entirely to xohare- 
dom^ and the penalties incurred by each fpecies of illegal connexion.— 
Chap. III. involves Ibme curious matter concerning the retrofpeftive limi- 
tations of teflimony, which in practice extend to all cafes of criminal ac- 
cufation. Much here occurs, likewife, concerning the general laws of 
evidence, that may not be deemed unworthy of notice. Chap. IV. contain- 
ing the penalties of drunkennefs, exhibits a degree of lenient indulgence 
with refpedl to that vice which we fhould fcarcely expe£l to naeet in a 
MuJfulman Xz'W-hodk.^ as it hence appears that a man may o^nd in this 
way, even to a confiderable degree, without any danger of legal cogni- 
zance.— as treated of in Chap. V. comprehends all exprefCous 
which may either affe£l the reputation of a man or woman previoufly 
poflelled of a fair chara£ler, or the legitimacy of their iffue ; and the punifh- 
ment has, added to it, an effeif equally juft and politic, namely, incapa- 
citating the llanderer from appearing as an evidence on any future occa- 
fion. — Difcret tonary corre£iion^ which forms the fubjeft of Chap. VI. 
extends to all petty defcriptions of perfonal infult, even to abujive lan- 
guage. In fadl, two thirds of the puniftiments incurred under the Muf- 
/ulman]\xtiidt\Q.ioa. at the prelent day, whether in Turkey^ Perjia., or India^ 
are inflifted under the name of T^azeer. — We muft not pafs this book 
without noticing the extraordinary indulgence Ihewn to (laves, in fub- 
jefting them, for all fpiritual offences, to only half the punilhment of 
freemen. The reafons alledged for this lenity manifeft an uncommon 
degree of confideration and feeling for the ftate of bondage, , 
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Book VIII. Of Larciny. 

The Xranflator has adopted the term Larciny, as the title of this 
book, becaufe that word exprefles every fpecies of Theft, from the moft 
petty to the moft atrocious. The uniform puniftiment annexed to Larciny 
is the amputation of a limb, unlefs where the a£t has been accompanied by 
murder, in which cafe the offender forfeits his life by the law of Retalia- 
tion. — Many arguments might be adduced againft the law o£.mutilation 
in cafes of Larciny, founded as well on the inhumanity as the inefficiency and 
inconvenience of that mode of corredlion. It is, however, the only method 
exprefsly authorifed by the text of the Koran ; — and if we confider the 
force of religious prejudice, and the effedt of long habit, it may perhaps 
appear very unadvifable to introduce any hafty alteration in the penal ju- 
rifdiilion in this particular, — efpecially as we have nothing better to offer 
by way of fubftitute, (for furely our penal laws are ftill more fangui-l 
nary!) and alfe, as the Gentoo laws, with refpe£l to theft, are ftri^ly 
analogous to the Muffiulman, in avyarding mutilation under certain cir- 
cumftances. — Chap. VII. of this book is particularly worthy of attention, 
as it refpe£l:s the moft daring and outrageous breach which can be made 
againft the peace and fecurity of fociety. To enter fully into the fpirit of 
the text, in this and many other parts under the head of Larciny, it is 
requifite that we keep in mind the peculiar manners of the people, in thofe 
parts of the world where the Muffiulman law operates. It is obfervable 
that, at the end of this book, a remarkable inftance is incidentally in- 
troduced of the forbearance of the law in a cafe of homicide upon pro- 
vocation. 

Book IX. The Institutes. 

This book contains a chief part of what may be properly termed 
the political ordinances of Mohammed, and is ufeful both in a hiftorical 
and a legal view, — in the former, as it ferves to explain the principles upon 

which 
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which the Arabians proceeded in their firft conqueAs, (and in which 
they have been imitated by all fucceffive generations of Mujfulmans,) and 
in the latter^ as many of the rules here laid down, with refpedl to 
fubjugated countries, continue to prevail in all of that defcription at the 
prefent day. The nature and end of thofe regulations is fb fully cxt 
plained in the text, that they do not require any illuftration or comment 
in this place. We lhall therefore pafs on to 


Book X. Of Foundlings. 

One of the earlieft and moft laudable attempts of Mohammed, in the 
profecution of his ppetended miflion, was, to corredl certain barbarous 
pra(5lices then prevalent among his countrymen, particularly with refpeft 
to infant children, whom it was common for the parents to expofe or put 
to death, where they apprehended any inconvenience from the mainte- 
nance of them. The prelent book is to be confidered merely as a com- 
ment upon his precepts in this particular. 

I 

Book XI. Q/' Troves. 

Book XII. Absconding of Slaves. 

Book XIII. (yiVIissiNG Persons. 

The rules laid down in thcfc books w'ill Ixj found, in general, Ari«£lly 
confonant to natural juftice, and fuch as prevail (or ought to prevail) in 
all well-regulated communities. 


Book XIY. (y Partnership. 

This book contains a number of fubtlediftinilions with refpccl to pro- 
perty, in many of which acute difcriml nation feems to be Audied more than 
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pradical utility. Several of them the reader may indeed be tempted to confi- 
der rather as the fchola/lic reveries of an abftraftcd divine, than as flowiti* 
from an aftive intercourfe with the World, or di^Sated by the liberal fpirit 
of commerce. — Still, howfver, it will perhaps be found, that in the mafs 
of {peculation much matter is interwoven of a more fubftantial kind. 
The Mussulman Icnjos of property (to afcertain which is one great end 
of the prefent work) are in fome inftances defined with coufiderable pre- 
cifion ; and the various fubdivifions it exhibits to us of reprefentative 
wealth, as pppofed to realy gives us an interefting idea of the refinement 
which, ib many centuries ago, fubfifted in Mohammedan countries with 
refpeil to thofe particulars. 


Book XV. Cf (pious or charitable) Appropriations. 

In all Mohammedan countries (and in none more than in Hindostan) 
it has been a common praflice to dedicate lands ^ houfes, and other fixed as 
well as moveable property to the ufe of the poor, or the fupport of religion. 
The founding of a mofque, the conftruftion of a refervoir, and even the dig- 
ing of a well, for the public ufe, come all under the fame head ; and many 
noble monuments of thefe kinds are ftill to be leen in different parts of 
India, the ufeful effefls of benevolence or fuperftition, in the more 
flourifhing periods of the Mogul empire. That empire has, indeed, long 
fince been haftening to decay ; and the monuments of Mujjulman piety or 
magnificence have fuffered, with it, a fympathetic dilapidation. Num- 
berlefs grants of Land, however, to oious or charitable ules, have been 
executed at different times, of which tnany are ftill in full force, under 
the general title of adima ; — and thefe muft give fome intereft to the fub- 
je£t of the prefent book, in which the various modes of alienation are dif- 
cuffed with coufiderable accuracy. 
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Book XVI. Of Sale. 

Book XVII. Of Sirf Sale. 

To enter fully into the fubjefts of thefe books, would occupy more 
time and fpace than is confident with the brevity of prefatory remark. 
The obfervations we have made concerning Book XIV. will equally apply 
to thefe throughout. The book of Sale is fwelled by a vaft acceflion of 
incidental matter. Of thefe the moft ftriking is Usury, the fubjc<£t of 
Chap. VIII. The Mohammedans^ in this particular, clolely copy the 
fewijh law, by which the children Israel were alfb flridlly for- 
bidden to exercile ufury among each other. — To this chapter the 
book of SIRF Sale may in Ibme meafure be confidcred as a fupplement, 
fince it feems chiefly calculated to guard and provide againfl the praiSice 
of Usury in the exchange of precious metcsls. 


Book XVIII. Of Bail. 

Under this head are comprehended all forts of fecurity, whether' for 
perfon or property. — This book contains a good deal of pra&ical matter, 

(particularly iti the laws concerning guarantees,') and is therefore worthy 
ot an attentive perufal. 


Book XIX. Tr ANSFER (f Debts, 

Is in fome meafure fupplementary to the former, as the'tranfa£lion of 
which it treats is performed by way of giving fecurity to a creditor. 
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Book XX. Duties the Kazee. 

T he fubjeft of this book is of the utmoft importance in all countries, 
as upon the condudl of the magijlrates the welfare and happinefs of every 
fociety muft chiefly depend ; and indeed the Mohammedans efleem it of fo 
much importance, that feveral large works have been written, by their 
principal law commentators, under this title. — In Chap. I. and II. the 
proper condu£t of a judge, and the behaviour required in him, are briefly 
defined. — In thefe, however, as well as in the fucceeding chapters, the 
text wanders ftrangely from its profefled fubjedi, and goes into a variety 
of matter which would appear to fall more properly under other heads. 

Book XXL Of Evidence. 

Book XXII. Of Retractation of Evidence. 

These are two as ufeful books as any in the whole work,— and deve- 
lope feme of the moft important principles in judicial proceedings. — The 
laft fedlion of Book XXL fhews, that the punifhments incurred by 
perjury are (as has been already noticed) of a very flight nature, and 
calculated to operate more upon men’s feelings than their fears. The 
reafons for this lenity are of the fame defeription with thofe urged by our 1 
lawyers. Perhaps, indeed, the infamy and perpetual difqualifications to 
which the witnefs is fubjedted by it may operate as effedtually as thofe 
penalties which the Law preferibes ; — but it is certain that falfe tef- 

timotiy is regarded with lefs abhorrence by Mohammedans in general than 
among Chrijiians. 
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VOL. III. 

* » * 

Book XXIII. Of Agency. 

Book XXJV. Claims. 

In the former of thefe books nothing very remarkable occurs, the 
laws with refpe<fl: to agents being in general analogous to thofe which 
obtain in our own courts. — Book XXIV. chiefly relates to the condudt of 
fuits at law, and the rules to be oblerved, in adminiftering oaths, &c. 
It alfo comprehends much extraneous matter with refpeft to the various 
lubjedls of fuits.— Chap. V. treats of a point already mentioned, namely, 
/Ae efiablijhment of parentage. In all fbeieties where polygamy and con- 
cubinage are allowed, this fubjedl muft neceflarily afford frequent ground 
for litigation. 


Book XXV. Of Ackowledgments. 

It is only neceflary to remark of this book, that Acknowledgment^ 
in the Mujfulman Law, has the fame efiedf, in the effablifhment or tranf* 
fer of property, as a formal deed. 


Book XXVI. Of Compositions. 
Book XXVII. Qf Mozaribat. 


Those books contain a quantity of technical matter. Mozdribat feems 
to have been a device adopted in order to avoid the imputation of ufury, 
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by which the monied man was enabled to obtain a profit from his capital 
without the odium of receiving any upon it.— 'This Ipecies of 

contrail is in common ufe in Hindojian, 


Book XXVIII. (y* Deposits. 

» 

Book XXIX. 0/ Loans. 

I 

^ Book XXX. Of Gifts. 

These books chiefly confift of plain rules, applied to ordinary cafes.— 
It is to be remarked, however, that the Mujfultnan law, with refpeil to 
gifts, differs confiderably from the Roman, in leaving to the dondc an 
unreft ridled right of refumption. 

Book XXXI. Qf Hire, 

Is a book of confiderable prailical utility, as it comprehends every de- 
fcriptiou of valuable ufufruil, from the hire of land to that of a workman 
or an animal. 


Book XXXII. Of MOKAtlBS. 

Book XXXIII. Of WILL A. 

It is probable that many of the laws in thofe books have now fallen 
into difufe, or are confined to Arabia, Perfa, and furkey. The privi- 
leges and immunities of WILLA, however, ftill obtain in all Mujfulman 
countries, and are of confiderable conlequence, as involving many rights 
liable to become fubje£ls of litigation. The privilege allowed to a fla^e, 
of covenanting for and purchafing his freedom, place the Mujfulman laws of 
bondage in a ftriking, but not a difagreeable light. 
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Book XXXIV. Of Compulsion. 

It is in general agreed, by moft juridical writers, that a defe£l of 
the will, arifing from compulfion, is an excufe for any crime committed, 
and an annulment of any deed executed under it. In the Mujfulman code 
this rule, however, does not invariably hold, as from what occurs under 
this head it appears, that compelled contrails or other a£ts are neverthelels 
valid in their effedt ; and that offences committed under the influence of 
fear have ftill a degree of criminality attached to them. 

Book XXXV. Of Inhibition. 

The fubjedl: of this book comprehends every fpecies of incapacity, 
whether natural or accidental. The fecond chapter exhibits one of the 
moft ftriking features in the inftitutes of Mohammedanifm . — How far legal 
reftriftions upon adult prodigals are calculated for the advantage of the 
community at large, is not our bufinefs to inquire. It is, however, cer- 
tain, that the impofition of wholefbme limitations upon thoughtlefs ex- 
travagance, and every other fpecies of folly, if more generally introduced, 
would operate powerfully to preferve the property and peace of families, 
and (perhaps) the virtue of individuals. — The inhibitions upon debtors., as 
contained in Chap. HI. are well worthy of attention. 


Book XXXVI. Of Licensed Slaves. 

That regulation of the Mujfulman law by which a mafter is empow- 
ered to endow his flave with almoft all the privileges and refponfibilities of 
a freeman, preferving, at the fame time, his property in him inviolate, 
affords a ftrong proof of its tendernefs with refpedt to bondage. It in fadt 
places the flave who obtains this advantage rather in the light of an at~ 
ioched dependant than of a mere fervile inftrument, deprived of privilege, 
and deflitutc of volition. 
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Book XXXVII. (y Usurpation. 

Book XXXVIII. Of Shaff a. 

The points of difcuflion which occupy thefe books are of ibme im- 
portance in every view. The regulations in the former are, for the mod 
part, fanftified by natural juftice, and thofe in the latter, by many conli- 
derations of conveniency and expedience. Several particulars which occur 
in treating of Ufurpation muft indeed be referred to certain cuftoms pre- 
valent in Arabia. The right of pre-emption enjoyed in virtue of commu- 
nity or contiguity of property, is perhaps peculiar to the Mujfulman law. 
However accommodating to the interefts and partialities of individuals, 
this privilege may neverthelefs be confidered as liable to fome objeflion, on 
the fcore of affording room for endlefs litigation. Under certain reftric- 
tions, it is both and a humane inftitution. 


VOL. IV. 

Book XXXIX. Q/" Partition. 

This book relates chiefly to the divifion of inheritable property. By 
the Mujfulman law, as by the Roman, parceners in an eftate may be con- 
drained to make a partition of their joint inheritance, for which purpol'e 
proper officers are appointed by public authority. — The fame rule all'o ex- 
tends to other deferiptions of partnerfhip property. The principal ten- 
dency of the difquilitions under this head is, to fhew what are proper 
objects of partition, and in what inftances the magiftrate is at liberty to 
compel the parties to accede to the reparation of their joint pofleffions. — 
The laws of ufufru^tuary partition, as contained in Chap. V. pbflefs much 
curious originality. 

# 


Book 



PRELIMINARY 


Ixxx 


Book XL. Compacts of Cvltivation. 

Book XLI. Compacts f Gardening. 

These books are of ufe chiefly on account of the regulations with 
ii>e€t to landed property which incidentally occur in them. They ex- 
hibit the farming of lands in a very imperfedt ftate, and at a time when 
money had as yet come little into current uie. They, however, explain 
a number of principles upon this fubjedl equally applicable to all ages. 


Book XLII. Of Zabbah. 

In the Mohammedan- as in the Jew'tJh Law, the eating of blood is 
ftridlly forbidden, and hence the various rules and precautions fet forth 
under this head. It appears, from fome paflages, that the Arabian Pro- 
phet was delirous of inculcating not only a Icrupulous regard to the purity 
of food, but alfo a humane and tender attention to the feelings of the ani- 
mal deftroyed for the purpofe of fupplying it. — This laft is indeed a fenti- 
ment difcoverablc in many parts of his precepts. 


Book XLIII. Of Sacrifice. 

Sacrifice, whether as a memorial or an expiation, is one of the 
moft ancient religious obl'ervances which occur in the hiftory of man- 
kind. The particular ceremony which is the fubjedf of this book, was 
inftituted in commemoration of Abraham’s obedience to the Divine com- 
mand by the intended lacrifice of his fon. This fbu the Arabian com- 
mentators make to be their great progenitor Ishmael, and not Isaac, 
whom they aflert to have been promifed fubfequent to that event. This 
conclufion they draw from the manner in which the whole circumftance 
is w'oi^ed in the thirty-l'eventh chapter of the Koran, though the paflage 
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is certainly very equivocal. The anniverfary of this rite falling on the 
tenth of Zee-al-HidjeCy [the month of pilgrinuage,] it is performed by 
pilgrims in the valley of Minna, and conftitutes one of the preferibed 
ceremonies of pilgrimage. — It is, however, equally enjoined on all 
others poflefled of the ability ; and may be performed by any man at his 
own habitation. The rules refpe<fl:ing it are few and fimple ; and are, in 
fa^t, of little confequence in a civil light, farther than as they tend to 
.-afFedt property. The fame obfervation in a great degree applies to 


Book XL.IV. Of Abominations, 

A SUBJECT which involves a vaft variety of frivolous matter, and 
muft be confidered chiefly in the light of a treatife upon propriety and de- 
corum. In it is particularly exhibited the fcrupulous attention paid to fe- 
male modefty, and the avoidance of every adt which may tend to vio- 
late it, even in thought. — It is remarkable, however, that this does not 
amount to that ahfolute feclufton of women fuppofed by fome writers. In 
fadt, this feclufion is a refult of jealoufy or pride, and not of any legal 
injundlion, as appears in this and feveral other parts of the Hedaya. Nei- 
ther is it a cuflom univerfally prevalent in Mohammedan countries. 


Book XLV. Cultivation of ivafe Lands; 

In moft Mujfulman governments, particular encouragement has been 
held forth to the reclaiming of barren or delertcd grounds, by the power- 
ful incentive of granting to the cultivator a property in the foil. — A conli- 
derable portion of this book is occupied with difeuffions upon the right to 
water, that element being juflly regarded as a moll valuable commodity 
in countries where, from the heat of the climate, the ground is liable, 
for the greateft part of the year, to exceflive drought ; and where, of 
courle, the fuccefs of tillage muft chiefly depend upon an artificial fupply 
of it. 
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Book XLVI. Prohibited Liquors. 

In prohibiting the ufe of wme, (under which term are included all 
defcriptions of inebriating liquors,) the Prophet meant merely to reftrain 
his followers from unbecoming behaviour, and other evil eftedts of intoxi- 
cation. At firft the precept was iflued in the Koran limply againft drunk- 
ennefs, which amounted only to a prohibition of excefs in the ufe of llrong 
liquors ; but this not proving fufiicient for the purpofes of complete de- 
terment, the negative injunftion was produced, by which inebriating 
fluids were altogether profcribed, and declared unlawful. The tendency 
of this book is, chiefly, to exhibit the opinions of their divines concerning 
what kind of liquors thole are which fall under the denomination of pro- 
hibited i in. which we may trace the rigid fcrupulolity of the more early 
Mujfulmam upon this point. At prefent, however, they are not, in 
general, very ftridt obfervers of the Law in this particular, their modern 
doftors allowing that various fluids may be drank, either medicinally or 
for pleafure, provided it be done with moderation, and fo as to avoid 
fcandal. 

Book XLVII. OJ' Hunting. 

This book is, properly, a fupplcment \.oZabbah% and any reflec- 
tions upon it may therefore be referred to the obfervations under that head. 

Book XLVIII. Of Pawns. 

Book XLIX, Offences again/i the Person. 

In determining the meafure of punilhment for offences committed 
upoa perfons of men, the lex talionis leems at firft light to have been 
ditftated by natural reafon, and to be confiftent with juftice, as affording 
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the heft means of a and equal retribution. Accordingly, we find it 
among the earlieft inftitutes of every Ibciety approaching to a ftate of per- 
fe£l civilization. Before the time of Mohammed, the adminiftration of 
public juftice being little known in Arabia^ perfonal injuries were a fruit- 
ful fource of private revenge and civil war, and preferved, among the de- 
icendants of Ishmael, a fanguinary ferocity of fpirit, which was confi- 
dered as a virtue rather than a blemijh in their charafter. The Prophet 
foon perceived it neceflary to the completion of his project, to introduce a 
reform in this particular ; and therefore, with a view at once to indulge 
his countrymen’s propenfity to revenge, and to preferve the peace of the 
community, fhortly after his flight to Medina^ (as it is faid,) revealed 
that paflage of the Koran allowing of retaliation, in which he has nearly 
copied the law of Moses. As equality is the profefled ground of this 
inftitution, the Mujfalman doilors, in their comments upon it, leem to 
have followed the literal acceptation of the text, in all cafes where the 
obfervance of this equality is poflible. In pra(^lice, however, retaliation 
is feldom or never inflicted upon a limb or member ; but a mul(Sl is im- 
pofed in proportion to the injury, and according to the circumftances by 
which it is excited or attended. — In fa£l:, however equitable this mode of 
requital may appear in feme inftances of perfonal injury, yet, when applied 
to all without limitation, it certainly involves much grofs abfurdity and 
injufticc, a charge from which it does not ftand acquitted by all the dif- 
tindtions which the commentators have eftablilhed concerning it in this 
book. Hence it is that the Mujfulman courts, following the example of 
the yews, underftand the words of the Koran, in all cafes (hort of difc, 
in the fame manner as thofe do the Pentateuch', that is, not as awarding 
an adiual retaliation, according to the ftridt literal meaning, but an atone- 
ment in exaft proportion to the injury. — Thus much with refpedl to wil- 
ful offences. That law by which a man is made refponfible in his pro- 
perty for offences unintentional or merely accidental, is certainly, in feme 
inftances, rather rigorous. It was^ however, well calculated, in an irre- 
gular fociety, and a defedlive ftate of civilization, to guard men from adl- 
ing carelefsly, and has a ftrong tendency to fupport and inculcate the 
, . VoL. I. 1 facrednefs 
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{kcrcdnefs of the”perlbn of Man. — W e fliall {peak tnore fully t);po^ 
fubje<S^, in treating of 


Book L. Of P'ines. 

% 

. 

Ai, THOUGH the manner in which this fubjedf is treated involves a. con- 
iiderable portion of frivolous abfurdity, yet we alfb find, in the courie of 
its difcuflions, many wife and falutary regulations, both for preferving 
tbe fecurity of the perfon, and the peace and good order of fociety. We 
may perceive, from the perufal of it, that a man is'raade refponfiblc not 
only for his overt aits, but likewife for any injury which may be more 
remotely occafioned by his carelcfliiefs, obfrinacy, or wilful neglebl^ 
The degree of the fine was originally fixed at a certain amount, that for 
the life of a man being determined at one hundred camels, and all others 
at a proportionable rate, according to the injury. In later times, however,, 
the changes in manners, and in the value of property, introduced other 
modes of afeertaining amercement, and fines came to be levied not only in 
proportion to the injury fuftained, but alfo according to the circumftances of 
the cafe.— -Chap. VI. exhibits the only Ipecies of inquejt admitted by the 
Mujfulman law in cafes of uncertain homicide, confifting folely of expur* 
gatory oaths. However well calculated this may have been for the me- 
ridian oi Arabia or Irak, and for the ftate of fociety in thofe countries at 
the time thefe laws were firft fyftematized into a code, it is certainly 
but a poor device for the detection of guilt or the afeertainment of fail 
in a well-regulated community. — It is remarkable that a law ftriflly cor- 
refpondent to what is mentioned in this chapter formerly prevailed among 
the Saxpns and other northern nations of Europe, where the refponfibi- 
lity for unafcertainable bloodfbed lay with the mafrer of the family, qr 
with the people of the t)i4bing in which the bpdy was found* 
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Book LI. The Levying of Fines. 

The fubjeft of this book is purely of a local nature, relating entirely 
to the levying of fines upon the Arabian tribes for offences unintentionally 
cooimittetl by any individual of them.— -Thefe regulations lerve to give 
us a pretty clear idea of the ftate of fbciety in the native land of JJlamifm. 
However uleleis, and perhaps imprafticable, in a more advanced ftate of 
refinement, thefe, as well as many regulations in the two preceding books, 
were well calculated to reduce a fierce j)eople under the reftraints of law 
and civil government. 


Book LII. Of Wills. 

With refpefl to the forms of wills, the fame obfervations occur as 
have been already made in treating of Marriage. — In faft, as writing 
was formerly very little in ufe among the Arabs^ all deeds are, in the 
commentaries upon their laws, regarded and mentioned as being merely 
Dral. Hence Wills, as difeufled in this book, are folely of the nuncu* 
paiive defeription. The moft remarkable features in this book are, the 
reftriflions impofed upon teftators with refpedl to the difpofal of their pro- 
perty. 


Book LIII. Of Hermaphrodites. 

This book, and the fucceeding- chapter, which, becaufe of its being 
detached from any particular fubjed, is termed Chapter the last, are 
a kind of ft^piement to the reft of the work. Hermaphrodites are probably 
a clafs of beings which exift in imagination rather than in reality. M^e fhall 
therefore leave this book to fpeak for itfelf. — The laft chapter is worthy 
of particular notice, as (if we except bills of fale and judicial letters') it 
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Bxtt it is’titrpe to clofe this addrciis. The Tranllator cannot, however, 
conclude withont paying that tribute which juftice and gratitude demand. 
—Concerning the public zeal, the penetrating and compreheafive mind, of 
the Gentleman to whom the wqrk is dedicated, it is unneceflaiy to en- 
large in this place. From him the prefent tranflation derives its exiftence; 
and the merit of his defign received its beft confirmation in the. conti- 
nuance of fupport it experienced from his immediate fuperiors, as well 
as from his fucoeflbrs in office. — To the liberal attention and honourable 


confidence of Sir John Macpherson and his Colleagues in the BEN^ 
GAL government it is owing, that the Tranflator was at all enabled to 
look forward to the completion of his labours. Yet this attention and 
confidence, flattering as they were, would not have fufficed to bear him 
through an arduous and expenfive undertaking, had it not been aided by 
the generous and munificent fupport of the Court of Directors, whole 
regard to every effort which may tend to promote the interefts of our 
Oriental dominions has been repeatedly experienced both by himlelf and 
others. Conlcious of his own deficiences, he has only to hope it may 
appear, that what they have liberally granted has been faithfully and dili- 
gently employed. He entertains too humble an opinion of his abilities 
not to be lenfible that, with all his affiduity,* aided by the many happy 
fuggeftions of the worthy and excellent friend who had for fome time been 
his Colleague in the performance, it will ftiil be found far ffiort of perfeftion. 
— ^The chief bufinefs of a tranflator, when engaged in an undertaking of 
this kind, is Jcrupulous accuracy^ and the only merit he can claim labo- 
rious application. The former of thefe the prelent Tranflator has endea- 
voured to prelerve, and the latter he pi'cfumes to affirm has not been 
wanting. Neverthelefs, there is undoubtedly much room for corrcdlion 
and. amendment. The very nature of the work rendered the tranflation 
of it a bufinefs attended with no common degree of difficulty. Treating 
of an abftrule fcience, the technical terms of which are but nakedly ex- 


plained, and frequently not to be met with in any of his guides, all the 
light the Tranflator could obtain to a knowledge of his fubje£t necefi&rily 
fprung out of the text ; and confequently, as he advanced, he law con- 


tinual occafion for retrolpedlive alterations, which amounted to little left 
^ 3 than 
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than a repetition of his labour. He found himfelf therefore frequently 
at a lofs ; and repeatedly experienced the truth of an obfervation made by 
our immortal Lexicographer, — that “ a writer may often in vain trace his 
“ memory, at the moment of need, for that which yefterday he knew 
“ with intuitive readinefs, and which will come uncalled into his thoughts. 
“ to-morrow.” 

In confirmation of his wifo to render this publication, as much as in 
his power, worthy of the patronage under which it has been conducted, 
the Tranflator hopes he may be indulged in the egotifm of the remark^-— 
that he has dedicated his three laft years unremittedly to revilal or 
re-tranflation. — He now difmifles it with an anxious wilh that that patron- 
age may not appear to have been bellowed, or his own efforts applied, in 
vain ! 
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Praise and glory unbounded is due to that adorable Being, 
in the inveftigation of whole ways, through their feveral 
mazes, the moft learned theologians are exhaufted, and the 
moR contemplative philolbphers, in the wildemefs of re- 
fearch, find the foot of comprehenfion Ihackied with the fetters 
of amazement ! — ^Duly to return thanks for his favours (which 
to offer is a duty indilpenfably incumbent on every exiftent 
being) is impofilble; and to touch the Ikirt of his intelligence 

n (which.' 
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(which exceeds the power of the finger of diligence) by force 
of reafon and ftudy, impradlicable ! — Salutations innumerable 
are alfo to be prefented at the tribunal of HIM who is feated 
on the eledt throne, to follow whofe infallible inftitutes. is a 
certain means of attaining the Divine favour, and whole 
world-illuminating Lamp of Law derives its facred light 
from the morning beams of the Day of Judgment. — All 
honour and blefling upon him, and upon his holy family, 
and his worthy Companions! — Upon the tablets of the 
hearts of thofe who adorn the exordium of the book of 
knowledge and wifdom, and upon the minds of thofe who 
expound the colledted myfteries of the creation, it is im- 
prefled, — that, from tile day that the delightful region of 
BENGAL was cheered by the rays of Government of the 
JSfawad Governor - General, Mr. Warren Hastings, the 
whole of his wife and pmdent attention was occnjiied and 
diredled to this point, — that the care and protedlion of the 
country, and the adminiftration of public affairs, fhould be 
placed on fuch a footing, that the community,' being Iheltered 
from the fcorching heat of the fun of violence and tyrdnny, 
might find the gates doled againft iryuftice and oppreffion; 
and that the range of fedition in thofe who deviate from the 
road of truth might be limited and fhortened : — and fince this 
hope muft be fulfilled through the influence of the holy Law 
of the Prophet, and the injundions and inhibitions of the 
chofen fed, — this denizen of the kingdom of humility and 

folitude, 
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iblitude. Teamed Gholam Yehke, was therefore inftrudted 
and empowered, together with MoUa Taj-addeen, Meer 
Mohammed Hossein, and Molla Sharreeat Oolla, to 
tranflate from the Arabic language into the Perjian idiom 
certain treatifes upon the Law, but particularly that excellent 
work the HE HA TA, (which, from its great fubtilty, and the 
dofenefs of its ftile, is a fpecies of miracle,) — to which, ac- 
cordingly, with their alliftance, applying Ms attention, the 
Arabic text was, as much as it would admit, reduced into a 
Perjian verlion; which they have entitled the HEDATA 
FAR SEEy \PerJian Guide ^ — hoping that mankind may 
thereby find their wants fupplied, and that profit and ad- 
vantage may thence accrue. 


From thofe who travel in this fruitful garden let it not 
be concealed, that where, in the courfe of their invelligation, 
the word Sbeikbine [the two Elders'] is mentioned, it fignifies 
the two renowned Doctors Imdm Aboo Haneefa, and tlip 
moft illitftrious of his difciples. Imam Aboo Yoo'^af: — 
where the word Hrrajine [the two extremes'] is written, it 
imports the fublime name of Aboo Haneefa (on whom 
be the peace of God) and Imdm Mohammed, who ftands 
next in rank to the two Elders', and by the term Sabibine 

[the 
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[the two Difciples‘\ are intended the two fcholars of Haneefa^ 
upon both of whom be the blefling of God ! 

A hope is indtdged, from the benevolence of thofe who 
lhall perufe the following pages, that if, in palling over the 
vallies and the hills of this long journey, it Ihould happen 
that the foot of meditation has any where flipped from its 
place, they will not treat it with feverity, nor expofe it to 
the finger of fcorn or reprehenfion. — The guidance is with 
God! 
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BOO K 1. 

Of zakA 

Z AKAT, in its primitive feiife, means whence it Definition of 

is alfo ufed to exprefs a contribution of a portion of property 
afligned to the ufe of the poor, as a fanftification of the remain- 
VoL. L B der 
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Z A K A T. 

dor. to the proprietor. It is by fome commentators termed the indtf- 
penfabU alms. 


oD 

II. 
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[V. 

iChap. V. 
yChap. VI. 
Chap. VII. 
Chap. VIII. 


Introdu£tory. >y 

Of Zakat from Sowdyeem^ that is, Herds and Floch ,. " 

Of Zakdt from perfonal Effects. ^ 

Of the Laws refpefting thofe who come before. the 
Colleftor. 

Of Mines, and buried Treafures, 

Of ZaMt from the Fruits of the Earth, . 

Of the Difburfement of Zakdt. 


Of Sadka-fittk.. 




CHAP. I. 

Obligation off Zak At is an ordinance of God, incumbent upon every perlbn 
th^condi- who is free, fane, adult, and a Muffulman, provided he be poflefled, 
which it^k- propriety, oAuch eftatiter effeds as are termed in the language 

cumbent. jaw a Nifdhy and that he has been in pofleflion of the fame 

for the fpace of one complete year^ which is denominated Hawldn- 
Hdwl. The reafon of this obligation is found in the word of God, 
who has ordained it in the Koran, faying, “ Bestow ZakAt.” 
The fame injundion occurs in the traditions ; and it is moreover 
univerfally admitted^ jThe reafon for freedom being a reqtpfite 
condition is, that this is effential to the complete poffeffion of pro- 
perty. The reafon why fanity of intelledi and maturity of age are requi- 
fite conditions fliall be hereafter demonftrated. The reafon why the 
Muffulman faith is made a condition is, that^the rendering of Zakdt is 
an a£l of piety, and fuch cannot proceed from an infidel. The reafon 

for 
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for the polTcffioii of a Ni/ub being a condition is, that the Prophet 
lias determined the obligation of Za/icU upon tliat amount^ The 
realbns ior Jblawlan~Hdi^ being made a requilite condition are two- 
fold; FIRST, becaufe fome fpace of time is neceflary to mcrcafe * of 
property, and the law determines this at one year ^ becaufeuhe Prophet 
has declared, “ ZakAt is not due upon property until the fame fhall have 
“ been pojfejfed one year by the proprietor:" — secondly, the pro- 
prietor of. a Nifdb is able, within fuch a period, to obtain an increafe • 
from it, fuice in a year there are four feafons, in each of which 
it moft commonly happens that fuch property bears a different price ; 
wherefore the rule is determined accordingly^ It is to be obferved, 
that fome maintain Zakdt to be due immediately upon the comple- 
tion of Hazvldn-Hdivly and others that it is lb through life f . 


TZakat is not incumbent upon infants or maniacs*.^iS/6^‘i 
declares Zakdt to be an obligation connedted with property, and there- 
fore that it is incumbent upon thofc, as well as upon other proprietors, 
in the fame manner as fubliftcnce to a wife, and fythe and fribute : 
but to this our doctors reply that Zakdt is an aft of piety, and, as 
fuch, is fulfilled only by being paid with the option of thofe who are 
fubjefl to it; and infants and maniacs are not held in law to be 
poflefled of option, this being necelfarily conneded with reafon^ which 
they are not endowed with ; but this does not apply to T^ribute^ as 
that is a provifion arifing from the foil, for the expcnces of the Hate ; 
nor to 'fythef as that is alfo in fome lhape of the lame nature. 


Zakat is not 
due from in- 

maniaci. 


* increafe is here underftood that obtained by irttding, where the Nifab coniifts 
of cattle, or by frojity where it confifts of merchandife. 

t That is to fay, annually, upon the fame property, fo long as it remains with the 
proprietor. 

A 

B 2 
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If a lunatic have lucid intervals within theyear, it is the fame as 
if they happened within the month of Ramzan', that is to fay, if he- 
recovers his reafon within the year, he is fubjed toZakdti 'in the fame 
manner as if he were to recover it within the month of Ramzan, in • 
which cafe he would have to make up for the days of Lent he had 
omitted in confequence of his infanity. — Aboo Toofaf\iz% obferved that 
regard is to be paid to the length or continuance of the lucid intervals ; , 
that is to fay, if they continue the greater part of the year, the lunatic 
is fubjeifl to Zakdt', but if he be infane for the greater part, it is 
not incumbent upon him. It is to be obferved, that original and fuper- 
venient inlanity are here confidered as the fame ; by original is under- 
ftood that which appears in a perfon in infancy, and continues upon 
him as he grows up to puberty ; and by fupervenient , that which 
occurs after a perfon has attained the years of maturity. It is related 
as an opinion of Aboo Too^af, that if a perfon attain maturity in a- 
ftate of infanity, and then becomes fane, the year * is confidered to 
commence from the inftant of his recovery, the fame as a boy attain- 
ing puberty, with whom it is regarded as commencing on the day of 
his majority. 

Zakat is not incumbent upon a Mokdtih, he not being com- 
pletely and iiadependcntly poffelTed of property, fince he is ftill a 
Jlave whence it is that he is not at liberty to emancipate any of hU 
own flaves. 

Zakat is not incumbent upon a man againft whom there are 
debts equal to, or exceeding, the amount of his whole property. 
Imdm Shafe'i alledges that it is incumbent, bccaufe the caufc of 
the obligation, to wit, pojfejfton of an intreefing NisAb, is eftablilhed. 
To this our dodlors reply, that fuch a Nifdb is not poffcffed by him 

• For the eftablilhmcnt of Hawlan-limul in his pofleffions. 


clear 
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clear of incuthbr ance ^ and is therefore held to be non-exiftent, the 
lame as water, which, when provided for the foie pnrpofe of drink'*’, 
is held to be niSh-exiftent with relpefl to performance of the fammeemy 
and cloth provided for the purpofe of apparel, which is held non- 
exiftent with relpedl to the obligation of Zakdt. But if his property 
exceed his debts, Zakdt is due upon the excels, provided the fame 
amount to what is fufficient to conllitute a Nifdby and that it be free 
from incumbrance. By the debts here mentioned are underftood 
thofe due to individuals ; fuch therefore as are due in confequence of 
vows, or on account of expiations, do not forbid the obligation to pay 
Zakdt : but a debt of Zakdt forbids the obligation to pay Zakdt in the 
continuance of theAT;^^, as that would be thereby rendered defe<fl:ive : 
and, in like manner, a debt of Zakdt forbids Zakdt after the diflblution 
of the Nifdb. The cafe of the continuance of a Nifdb is, where the 
proprietor keeps it for two years without rendering any Zakdt vipon 
it, in which cafe no Zakdt is due from him on account of the feco7id 
year ; becaufe a Zakdt, in the proportion of one in forty, is already 
due on account of the preceding year, whence the full amount 
neceflary to conllitute a Nifdb does not remain in the fecond year : 
and the cafe of diffolution of the Niflb is, where the proprietor keeps 
the fame for the full Ipace of ojte year without paying Zakdt, and 
then difpofes of the Nifab, and afterwards becomes poffefled of 
another Ntfdb, and this alfo continues in his poflellion for the com- 
plete fpace of one year ; in which cafe, no Zakat is due upon this 
fecond Ni/db, becaufe a proportion of one in forty is already occupied 
by the Zakdt due on the former Nifdb which has been difpofed of. 
Ziff'er cofintroverts the rule in both thefe cafes : and it is allb faid that 
Aboo Yoofef con^overts it with relpeft to the fecond' cafe. The 
realbn why a deirt of Zakdt thus forbids any further obligation to pay 

* As in the caravans, where water is provided and carried upon camels for dunk, but 
not for the purpofe of purificatiorty whieh iu that 6r fimilar iitu'ati6ns is permitted to be per- 
ft^med •’/ ’ 

Zakdt 
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ZaL't is, tliat the claimant of a debt oi Zakdt is^ in fafl, diH individual* * * § ^ 
as the claimant thereof, in paftures, is the Imdmj and, in articles 
oi mcrchandifc, the deputy of the •Imim'f; and the pfoprietor of the 
property, in all other articles., is the Jmcim's fubftitute ;J;. 

« 

f Zakat ifi not due upon dwelling-hoafes or articles of clothing or 
houfehold furniture, or cattle kept for immediate ufe, or flaves 
employed as aftual fervants, or armour, or weapons defigned for 
prefent ufe ; all thefe falling under the -defeription of necejfaries\ 
neither are fuch oonftdered as increajing property: and the lame of 
booh of fcienccy with refpedt to fcholarjs^ and likewife of tooh^ with 
relpefl to handier if tsi thefe being to .them as necejfaries. ) 

Tf a man have a claim upon another for a debt^ and the other 
idifpute the fame, and feme years thus pafs away, and the claimant 
.be deftitute of proof, and the debtor afterwards make a declaration 
-or acknowledgment publicly, infomuch that there are witneffes of 
the fame, there is no obligation upon the claimant to render any 
Zakat § for fo many years as have thus palfed. This uncertain fort 
of property is termed, in the language of the law, Zimdr% and 
trove property, and fugitive flaves, and ufurped property, refpeft- 
•ing which there is no proof, and property funk in the fea, or buried 
in the defert and its place forgotten, and property tyrannically feized 


* In oppofition to God ; for, if Zakdt were claimed purely as a right of God, the pay- 
ment of it would be abfolutely nnd unconditionally ipeumbent. 

t Becaufc the Imam is always fuppofed to colled the Zakdt upon paflures in perfon, 
and that upon merchandife by his deputies, L e, by colledors placed at particular ftations 
for that purpofe. 

lii 

As the payment of Zakdt, upon all odier articles, is committed to the proprietor 
himfelf. 

§ Upon the property which is the fubjed of the claim. , i 
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by the SultWf* are all of the defcription of Zimdr: and all thcfe 
articles are equally exempted from Sadka-Jittir Ziffer and Shafei 
maintain, that all thefe articles are fubjeft both to Zakdt^ and alfo to 
Sadka-Jittir, as the caufe of the obligatipi to pay Zakdt (tq. wit, 
pofleffion of zNifdb) is eftablilhed in each of them, altlioiigh it 
was not in the immediate feifin of the proprietor whilft it fell under 
the defcription of Zimdr, which does not forbid the obligation to 
Zakdt', like the property of a traveller, which, if it remain in his 
houfe, is neverthelefs fubje£l to Zakdt, although it be not at the time in 
his hands^The arguments of our doftors herein are two-fold ; F 
Alee declared that no Zakdt is due upon Zimdr property: Secondly^ 
the caufe of the obligation to pay Zakdt is the poffeflion of pro- 
perty in a ftate of increafe, which cannot be the cale but w'here the 
proprietor has an immediate power of management over it ; but this 
does not apply to a. traveller who has property at home, as he may 
manage it by agents.- 


VpROPERTY buried in the houfe' of the proprietor is wot Zimdr, ^ 
becaufe it is cafily recovered ;^but, with refpe£k to property buried in 
any other ground than that oh which the houfe actually Hands (fuch' 
as the garden, for inftance), there is a difference among our modern 
doftors. 


Property which is acknowledged by a debtor to be owing to r is due upon 
his creditor, is fub]e£f to Zakdt, whether fuch debtor be rich or poor, 
becaufe die recovery of it is poffibleyor if the debtor difpute the pert)'- 
demand, yet here ^fb the property in queftion is fubjedl: to Zakdt-, 
provided there be proof fufficient to fubftantiate the creditor’s claim, 
or that the Kdzee himfelf be fatisfied of the juftice of it ; becaufe' 


• For an explanation -of Sadka-fittir, fee Chap. VIII. 


here 
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here alfo recovery is poflible. And if the acknowledgipiLg dc^oT be 
poor,— -that is to iay, if the Kd%K declare him anfolvtot^-^yet 
here alfb the property in queftion is fubjed: to Zaki^j». according to 
Haneefa.,'—h.t holding a Kdzee's declacation of the inibl- 
vency of a debtor is not approved : but Imdm Mohamned maintains 
that the property in this cafe is .not fubjed to ZaMty-—\ic holding 
a Kdue's declaration of a debtor’s infolvency to be approved.— 
Xi>co Tooft^ agrees with Mohammed relpeding the validity of a 
Kdzee's decree of infolvency ; but he, at the lame time, coincides with 
Haneefa^ that the property of which the debt coafiHs is. not, in tliis 
cafe, fubjed to ZakdL 

Intention of ( I*' ^ pcrfon purchale a female ilave forthe purpofe of traffick, juid after- 
ert fub retain her -fhciil^ jown ufe, declaring his intention, no 

}e&i it tp is due upon her, becaufe the intention is here conneded with the ad, 

namely, .the jelinquilhment of traffick in her ; and an intention thus 
declared, when conneded with ati ad, is to be credited : — and if he 
ihould afterwards declare a defign of trafficking in her, yet no Zak&t 
will be due upon her in virtue of fiich declaration, until he adually 
difpofe of her by lale, becaufe hwe the intention is not conneded 
with the ad, and confequently fhe is not held to be a fubjed of 
traffick from his declaration, luilefs he adually fell her, when Zahdt 
is due upon her price. ^ 

Tif a perfbn purchafe a thing with an intention of traffick, it is to 
be confidered as an article of traffick, on account of the connedion of 
an intention of traffick with the ad, to wit, purchafe : contrary to a 
cafe whwe a perfon obt^s pofleffion of property by inheritance, and 
intends to traffick in the feme, fuch not being confidered an article of 
traffick merely from the intention, fince that, in this cafe, bears no 
relation to the ad 

• That is, to the means by which fuch property was acquired. 

^ 6 
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If a itim become poflelTed of property by grft^ or bequejl, or mar- 
rJage^ or Khooluy or compojition for bloody and intend trafficking in the 
fame, it becomes (and is. in virtue of his intention, coniidered as) ah* 
article of merchandize,^according to Aboo Toofafy — ^he holding the 
intention here to be connefted with the a£i. It is related as an opinion 
of Im&m Mohammed that this property does not become as merchan- 
dizcy becaufe the intention is not here connefted with the of 
traffick, which is underftood only hy pur chafe and fale: fome, how- 
ever, have related this difference of opinion the reverfe of what is here 

mentioned. 

» 


I The payment of Zahdt is not lawful, except under an intention 
Effing at the period of fuch payment, or at the period of fetting 
apart the proportion of Zahdt from the JVji^-property, becaufe the 
rendering of Zakdt is an aft of piety)., to which the intention is effen- 
tial ; and a radical principle of the intention is that it be connefted 
with the payment ; but yet, inafmuch as the giving of Zakdt to the 
poor is neceflarily an aft of frequent repetition and occurrence, it 
fuffices that the intention exift at the period of fetting apart the pro- 
portion of Zakdt y (as aforefaid,) for the fake of convenience. 


If a man beftow his vohole property in charity, without intention of 
Zakdt y the obligation of Zakdt y with refpeft to him, drops, upon a prin- 
ciple of benevolence, becaufe fuch obligation extends to a certain part 
of his property only; and where the whole is thus bellowed, that part 
is neceflarily included; -whence it is that there is no neceffity for his 
fpecifying the fame by intention. 


If a man give to the poor a portion of his NifOt property, without 
intention of Zakdt y his obligation to Zakdt drops with relpeft to fuch 
portion, (according X.o Mohammed,) becaufe the part of his property due 
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(on account of afFedls the whole of his NifS equally, — where- 

fore, when a part of the NtfS is thus beftowed, the proportion due 
tipon fuch part goes along with it. ^too. Toofaf maintains that the 
obligation to the Zak&t of that portion does not drop, becaufe no part 
thereof is particularly fpecified as Zakdt, the remainder of the Nijdb 
being the fubjedi: from which the obligation is to be difeharged ; con- 
trary to where the whole Nifdb has been beftowed, fince there the 
proportion due on account of Zakdt goes, a certion, as being involved 
in the whole. 


CHAP. IL 

\ 

Of Z A K A T from. Sawdyeem ; that is, Herds and Flocks, 

Sawayeem is the plural of Sdyeema ; and Sdyeema is, by the learned^ 
underftood to imply camels, oxen, goats, and other animals, which- 
fubfift for the greater part of the year upon pafture ; wherefore, if 
they live but half the year in paftures, and are fed, for the other half, 
upon forage, they do not fall under the defeription of Saivdyccm 
And this chapter is divided into feveral heads^ 


SECT. I. 

Of the Z A K A T of Catmlsy 

(.No Zakat is due on fewer than five camels ^ and upon five camels- 
the Zakdt is one goat, provided they fubfift upon pafture throughout 

* This term is in our didtionarics tranflated pajiures-, but the above is the precife defini- 
tion of it. 
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the year; becaufe Zak^ is due only upon fuch camels as live on paf- 
ture, and not upon thofe (which are fed in the houjfe with forage. 

i 

One goat is due upon any number of camels from live to nim ; and 
two goats is the Zakdt on any, number from ten io fourteen ; and three 
on any number from fourteen to nineteen ; and four upon any number 
from twenty to twenty -jour : and upon any number or camels from 
twenty-five to thirty-five the Zahdt is a Binnit-Mahhdfs, that is, a 
yearling camel’s colt ; and upon any number from thirty-fix to forty- 
fivcy a Binnit-Hboony or camel’s colt of two years ; and upon any 
number from forty-fix to fixty^ a Hikkuy or four year old female 
camel ; and upon any number from fixty-one to feventy-fvey a jazee- 
yaty or five year old female camel ; and for any number from feventy- 
fix to ninety y the Zakdt is two camel’s colts of two years ; and on any 
number from ninety-one to one hundred and twentyy two Hikkas. 
Thefe proportions of Zakdt upon camels are what were written by 
the prophet in his letters and inftruftions to his public officers and 
Aumcels. And when the number of camels exceeds one hundred and 
twentyy the Zakdt is calculated by the aforelaid rulej; that is to lay, 
where the whole number is one hundred and twenty -Jive, {for inftance,) 
the Zakdt is one goat for the odd five, and two Hikhas for the one 
hundred and twenty ; and if the excefs number be teny two goats ; 
.and if it be fif teeny three goats ; and if it be twentyy four goats ; and 
if it be twenty-five, a yearling camel’s colt : and if the whole num- 
ber of camels be one hundred and fifty ■> the Zakdt is three Hikkas ; 
and if the number exceed one hundred and fifty by five, it is then 
one goat and three Hikkas, that is to fay, three Hikkas upon 
the hundred and fifty, and a goat upon the odd five ; and upon one 
hundred and fixty camels, the Zakdt is three Hikkas and two goats ; 
and upon one hundred and feventy, three Hikkas and four goats ; and 
upon one hundred and feveniy-five, three Hikkas and one yearling edt ; 
and upon any number from one hundred and eighty-fix to one hundred 
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and ninety “Jwei the Zakdt is three Htkkas and a two-year old colt ; 
and upon any number from one hundred and mnety-Jix to two hundred^ 
Zakdt is four Htkkas : and in this manner is the Zakdt to be cal- 
culated on every fifty camels exceeding one hundred and fifty.— 
irrangement is according to our dodors. Sht^e'i allcdges that 
the number exceeds the hundred and twenty by one only, the 
Zakdt is three two year old colts ; and if it amount to one hundred and 
thirty y it is one Hikka and two two year old colts ; after which the Za- 
kdt is calculated at a two year old colt upon every forty camels, and a 
Hikka upon every fifty ; the prophet, upon a particular occafion, having 
written to one of his Aumeels to this efFed, without making any men- 
tion of a goat upon the odd five, and fo forth. But our dodors, in 
fupport of their opinion, as above, cite the letters of the prophet to 
Omar^ where he fays, “ upon every five camels the Zakdt is one goat.” 
FetnaU ca- And it is to be obferved that, in the payment of the Zakdt of camels, 
hwfidlifthe females alone are lawful, becaufe males are held to be lawful only in 

regard to their value fuch being recorded both in the facred writings 
and in the traditions. 

all Camels of every defcription, whether Ba&rian, Arabian^ or 
included. * others, are all included in thefe rules of Zakdt, as the term 
\Sh& is common to all. 

SECT. II. 

Of the Z A K A T ■ g/’ Horned Cattle. 

One yearling No Zakdt is due upon fewer than thirty kine ; and upon thirty 
thirty Wne, which feed on pafture for the greater part of the year, there is due at 
the end of the year a Zakdt of one 'Tubbee, that is, a follower, or 
yearling calf, male or female ; and upon forty kine there is due one 

* That is to fay, the frict of a male is held to be lawful in 7,akat, but not the 
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or calf of two years, male or female, on the authority of the 
prophet ; and where the number exceeds forty ^ the Zakdt (accor<&ig 
to Haneefa) i^to be calculated, agreeably to this rule, fo far as fxty, 
that is to fay, if there be one animal more than the forty ^ there is an 
additional Zakdi of the fortieth part of a Mifna ; and if /wo, of the 
twentieth part of a Mifna ; and fo on to the number fxty. — ^What is 
here advanced accords with the Mahfoot ; and the ground upon which 
it proceeds is that, in the facred writings, the Zakdt is particularly 
fpecifiedfor any number between thirty and forty ^ and alfo for thofe 
■ of fixty and above,, but none for the numbers between forty and fxiy \ 
Hafan ftates the dodrine of Haneefa to be, in this cafe, that, on the 
numbers from forty to forty-nine, no excefs Zakdt whatever is due ; 
and that upon fifty kine the Zakdt is one Mifna,, and the fourth of a 
Mifna, or the third of a T’ubbee ; becaufe upon every Akid, or drove 
of even number, in a Nifdb of cattle, fuch as tinrty, forty, ox fifty 
head, Zakdt is due, but not upon any intermediate number. — The 
two difciples fay that no Zakdt whatever is due upon any odd number 
between forty and fifty ; and there is alfo one tradition of the opinion 
of Haneefa to this effed : and the reafon they alledge is, that the 
prophet faid to Maaz, “ fake not any thing from an Owkds of kine 
and he explained an Owkdt to mean any number between forty and 
fixty. And upon fixty kine, the Zakdt is two yearling calves, male 
or female : and upon feventy, one Mifna and one fubbee: and'upon! 
eighty, two Mfnas : and upon ninety, three fubbees : and upon one 
hundred, two fubbees and one Mifna : and thus on every ten head a 
Mfna and a f %bbee alternately, the prophet having ordained that the 
Zakdt upon thirty kine (hould be a fubbee ; and that upon forty a 
Mfna: — thus, upon one hundred and ten kine, the Zakdt is two Mfnas 
and one fubbee ; aid upon one hundred and twenty, four fubbees. 


The 
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The ufual method hovv'cver of calculating the upon large 
herds of cattle is, by dividing them into thirties or forties^ impofing 

upon every thirty one Tubbee ; or upon every forty one Alifna, 

- 1 / 

It is to be obl^ved that buffaloes are included with kiue in the 

laws of Zdkaty thefe being alfb conlidered as a Ipecies of black cattle : 

• 

but yet, in our country*, the buffalo is not regarded as of the black 
cattle fpecies ; whence it is that if a peribn were to make a vow* 
faying, “ I will not eat of the flefti of black cattle,” and were after- 
wards to eat buffalo beef be would not be forfworn. 

SECT. Ill, 

Of the Z A K A T of Goats, 

No Zakiit is due upon fewer than forty goats ; and upon forty goati>, 
which feed for the greater part of the year upon pafture, there is due, 
at the exfiration of the year, a Zakdt of one goat ; and this Zakdt 
fuffices for any number fronr forty to one hundred and twenty : and if 
the number exceed one hundred and twenty, a Zakdt of two goats is 
due from one hundred and twenty ^one to two hundred: and if it exceed 
two hundred, a Zakdt of three goats is due from two hundred and one 
to three hundred and ninety-nine: and if it amount to four hundred^ the 
Zakdt is four goats : and beyond four hundred the Zakdt is one goat 
for every hundred ; the prophet having thus ordained, and all the 
do(!!tors uniting in this opinion. It is alfo to be obferved, that the 
fame rules of Zakdt are applicable to Iheep as to goats, the terra 
Ghannem^ in the tradition, equally implying both fpecies. 

In the Zakdt of goats or fheep, Sinnees are acceptable payment, but 
not Juzzas. This is the Zdhir-Rawdyet. Sinnees are kids which 
have entered on the fecond year ; and Juzzas are fuch as have not yet 

* Meaning Perfta^ or -Hindman, 


compleated 
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compleated their firft year. — The two difciples have faid that ‘ the 
Zakdt may be paid with the Juzzas of Iheep ; and there is one opi- 
nion of Haneefa recorded to this cfFe£t ; and the reafbns are twofold ; 
First, the prophet has faid, “ Zakdt them conjijis ofjuzzas 
and Sinnees — Secondly, facrifice is fulfilled by the immolation 
of a Juenza^ and therefore Zakat may be alfo difchargcd by it. The 
ground upon which the Zdhir-Rawdyet proceeds is alio twofold ; 
First, a faying of jilee, “ In Zakdt nothing is acceptable Jhort of a Siru- 
“ nee — Secondly, in the Zakdt of goats it is incumbent to give 
thofe of a middling and the Juzzas of Iheep are not of that ftandard, 
being fmall ; whence it is that the Juzzas of goats alfo are not ac- 
ceptable in Zakdt. With relpeft to the firft reafon urged by the two 
difciples, it may be replied, that by the term JuzzOy as mentioned in 
the tradition, is to be underftood the Juzzas oiiMsmls, that is, yearling 
colts : and what they fay of facrifice is no rule, as that of a Juzza is 
approved, (not by analogy^ but) from the exprefs words of the facred 
text. 

In paying the Zakdt of goats or Iheep, males and females are equally 
acceptable ; the term Shdt, in the traditions, applying indijfcriminately 
to both genders. 


SECT. IV. 

Of the Zakat of Horfs, 

When horfes and mares are kept indifcriminatcly together, feed- 
ing for the greater part of the year on pafture, it is at the option of 
the proprietor either to give a Zakdt of one Deendr per head for the 
whole, or. to appreciate the whole, and give five Deendrs per cent, 
upon the total value : and this laft is the mode adopted by Ziffer.—- 
The two difciples maintain that no Zakdt whatever is due upon 
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horfes, the prophet having ordained that MuJJulfnam jhould not be 
fubje£i io ZakAt for their horfes or fmes. Haneefoy in fupport of his 
dodrine, as above, ftates an ordinance iilued by the prophet, in 
which he directed that 4ke Zakdt upon ordinary horfes fhould be one 
Deendry or ten Dirms per head. And with refped to the ordinance 
above quoted by the two difciples, that applies Iblely to 
and not to ordinary cattle. 

!No Zakdt whatever is due upon a Nifdb of horfes confifting entirely 
of males y becaufe in that there can be no increafe by breeding ; and, in 
like manner, there is no Zakdt upon a ¥lifdd> confifting entirely of 
.mares y for the fame realbn. — This is one tradition from Haneefa. 
There is another tradition from him, however, which fays that a 
Zakdt is due upon Meres although there be no horfes among them, 
as horfes can be occafionally borrowed by the proprietor for the 
purpofe of producing, whence increafe may be had ; but this is im- 
poffible with refpeft to droves confifting entirely of horfes. 

There is no Zaidt due upon ajfes or mules y the prophet having 
faid, “ J¥ith refpedi to Zakdt upon ajfes and mules y I herue received no 
“ revelation.^' But yet, if thefe animals be as articles of merchandizey 
a Zakdt is due upon them, becaufe, in the prefent times, Zakdt is 
impofed upon the property involved in them the fame as upon any 
other articles of trafficL 


SECT. V. 

Of the Z akXt (f Kids^ and Calves^ and Camels' Colts. 

No Zakdt whatever is due .^according to Haneefa') upon the young 
of goats y kiruy or cameJsy which are under one year ; that is to fey, 
if a man were to purchafe twenty-five camels’ colts (for inftance) or 

forty 



forty or thirty calves, and one complete year fhould pafs from 
the period of pofleffion, ftill no Zakdt is due ; nor does any become 
due, until the cxpirarion of the term of a year after they fliall have 
been grown up. 


0 Toofaf holds that Zakdt is not due upon fewer than forty 
kids, or thirty calves, or twenty-five camels’ colts : and upon twenty- 
jive camels’ colts the Zakdt is one colt : and there is no further Zakdt 
due till the number amounts to feventy-Jix^ when the Zakdt is Hvo 
colts ; becaufe upon feventy-Jix Mifnas a Zakdt is due of two Blnnit- 
liboom : and there is no further Zakdt till the number amounts to one 
hundred and forty-jive<, when it is three colts ; bccaule upon one 
hundred and forty-five Mifnas the Zakdt is two Hikkas and one Bin- 
nit-makbdfs . There arc other traditions of|iie opinion of Aboo Toofaf 
herein ; but the above, as being of pofterior record, fuperfedes 
them. 


/ If a perfon owe, as Zakdt,, a Mtfna, and it Ihould happen that 
he is not poflefifed of oneT having no cattle in his flocks but what arc 
cither under or over that defeription, /the officer who colledts the 
Zakdt is at liberty either, in the former cafe, to take an animal of the 
un der rate, and the difl'erence in money y — or, in the latter^ to take 
a fuperior fort, paying the difference of value between that 
and a Mifna to the proprietor J Jt is to be obferved that, in the latter 
cafe, no conftraint is to be put upon the collector, who is at liixirty to 
infift upon either the actual thing due, (to wit, a Mifna or the value 
of one in money, becaufe the acceptance of an animal of the fuperior 
fort, on the terms above ftated, wears the afped of traffick ; his ac- 
ceptance of it, therefore, cannot be compelled, infomuch that if the 
proprietor were to give him no obftrudion in taking it, yet he is not, 
confidered as being feized of it ; but the colledtor may be compelled to 
VoL. I. D accept 
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accept of an animal of an inferior fort, and the difference in money, 
inlbmuch that if the proprietor merely ghe no obJiru£iion to the 
officer, in thus taking the animal and the difierence, he (the officer) 
is conlidered as being feized of the lame ; becaule here the tranladion 
does not bear the alped of purchafe and fale^ as the proprietor pays 
the inferior animal in part of the Mifna^ and confequently the dif- 
ference along with it. 


Sub/litutian 
of the value 
lawful. 


If a proprietor, in Zakaty fliould, in lieu of the adual thing due, 
pay the value in money, it is approved, according to our dodors ; 
and the lame holds good in expiation, or in the payment of Sadka-Jittir, 
or ’Tythc, or the fulfilment of a vow. J Shafei maintains that this is 
unlawful, becaufe it is not lawful to exchange, for a fubffitute, 
any thing fpecified in thilffacred writings ; as in facrifice (for inftance) 
where a fubftitution of value for the vidim is illegal. The argument 
of our dodors is, that God has himfelf ordained Zakat, and has di- 
reded the fame to be diftributed in alms to the poor, which plainly 
indicates that the intent of the inftitution is merely that the poor 
Ihould derive a fubfiftence from it, fo as that ^leir wants maybe thereby 
relieved ; and to effed this the value will anfwer equally well with 
the fpecific animal, wherefore the fubftitution of the value in payment 
of Zakat is legal, the fam^as in payment of Jazzeeyat, or capitation- 
tax ; but this reafoning does not apply to facrifice, as that is an ad 
of piety, to the fulfilment of which the fliedding of the blood of the 
vidim is eflential, wherefore no conclufion can be drawn from this 
inftance, as there is no analogy between the two cafes. 


/labouring 
y raffle* evem 


Camels and oxen kept for the purpofe of labour, ftich as carry- 
ing burthens, drawing the plough, and fo forth, are not fubjed to 
Zakat ; neither is any Zakat due upon them where they are fed one 
half of the year or more upon forage. Malik controverts this doc- 

w. trine : 
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trine : but the arguments of our doctors herein are threefold ; First, 
the prophet has exprefsly ordained that thefe two fpecies of cattle 
Ihould be exempted from Zakdt under fuch circumftances; Secondly, 
the caufe of the obligation of 'Lakiit confifts in the pojfejjion of in- 
creafing property, and the increafe of cattle can be conceived only 
under two circumftances, that is, their being either kept in paftures*', 
or for the purpofe of traflBck, neither of which is the cafe with the 
cattle now under confidcration ; Thirdly, in cafes where the cattle 
are fed upon forage, the keeping of them is attended with great ex- 
pence, a circumftance W'hich more than counterbalances any ad- 
vantage to be derived from their breeding in fuch a fituation, and 
therefore virtually prevents increafe, although it may not aBually 
do fo. 

f 

/The officer, in colledting Zakdt, is not at liberty cither to infift Mull be paid 

^17/7 r y n r r \ lirrA ill animals of 

ufTO the bejt or to accept of the vi.'orJl lort of the property coUeaed ^ 
upon, but muft take what is of a medium ftandard,^ becaufe the pro- 
phet has fo ordained it ; and alfo, becaufe, in confining the Zakdt to 
property of a medium value, regard is had at once to the intereft of 
both the parties concerned, to wit, the poor and the proprietor. 

/Whoever is poflefled of ?iNifdb property, and obtains an ad- Law 
dition of the fame fort or fpecies within the year, muft add it to the 
Nifdb, and pay Zakdt upon the whole, j Shafei objcifts to this, main- 
taining that the fupervenient acquifition Ihould not be added to the paymenti 
firft Nifdb, becaufc the property of \vhich that confifts is original and 
independent with rcfpedl to propriety, and is therefore fo with relpeft 
to Zakdt likewife : contrary to acquifition by breed or profit obtained 
within the year, that being a dependant only of the original property, 

♦ Meaning, that where the cattle are fuffered to go at large, as in pafturcs, the 
have free accefs to the females, which produces breed. 
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and, as fuch, noi to be confounded with it. To this otir doftora 
reply, that the rcafon for fupervenient acquifition, brood or profit, 
being added to the Nifdbi is homogeneity in the fubje€t of it fince,, 
where the original and fupervenient property are of the fame fpecies, 
it is not eafy to difcrimihate precifely between them, and confe- 
quently difficult to alcertain the Havolm-Hdwl with relpe£b to any 
Ipecibs of profitable acquifition arifing from original property ; and, as 
the Hawldn-Hdwl is regarded only for the fake of convenience, it 
therefore appears that homogeneity in the fubjeft is a fufficient reafon 
for the fupervenient acquifition being added to the original property ; 
and this reafon exifts in the prefent cafe. 


Rules re- 


T HE two Shetkhs hold Zakdt to be due upon the 'Nifdb only, and 
not upon the Afoo * ; but Mohammed and Ziffer maintain it to be due 
upon both the Wfdh and the Afoo, that is, upon the whole ; the 
refult of which difference in opinion is that, if the Afoo were^to 
perifh, and the Nifdb to remain, then, according to the two Sheikhs, 
the whole Zakdt that had been before obligatory ftill remains due ; 
but, according to Mohammed and Ziffer, an adequate proportion of 
Zakdt drops : and, in fupport of this latter opinion, Mohammed and 
Zifer argue that Zakdt is due as an acknowledgment for the bleflings 
of Providence, and the Afoo is a bleffing the fame as the Nifdb ; that 
is to fay, they are both equally blefiings, wherefore Zakdt is equally 
due upon both. (The argument upon which the Sheikhs fupport 
their opinion is twofold : First, the prophet has exprefsly faid 
“ The ZakAt upon five camels is one goat, and 'LhY^k’v is not due 
“ upon any further number till it amount to ten and in like manner 
the prophet has ordained the Zakdt upon every Nifdb, and forbidden 


* Afoo literally means exempt. In tfie Zakdt of cattle it is ufed to exprefs any interme- 
diate or odd number between one Nifdb and another, as between twenty-five and thirty fix 
camels for inftance. 


7 


it 



21 


Chap, II. Z A K A T. 

it upon the Afoo') Secondly, the Afoo is a dependant of the Nifaby 
whence, if a part of the whole Nifab and Afao were to perifh, the 
lofs would be firft calculated upon the Afooy as being the dependant 
part ; as in a contradl of Mozdribaty where any accidental lofs is iirft 
calculated upon the profit y and not upon the capital: and on this 
ground it is that Haneefia accounts the lofs upon the Afoo to the 
extent thereof, and beyond that upon the Nifab property of the 
firft (or higheft) denomination, and beyond that upon the Nfab 
of the next lower denomination, and fo on to the lafi (or loweft) 
denomination of Nifab ; becaufe the Nifab of the higheft denomina- 
tion is the principal, to which all the inferior Nifab s are dependants; 
and, according to Aboo Toofafy the lofs is calculated firft upon the Afooy 
and beyond that upon all the degrees or deferiptionS of Nifab col- 
ledively, 

^ If the rebels or fchifmaticks overcome any particular tribe of Muf- Cafe of Za- 
fulmans, and take from them the Zakdt of their cattle, when thefe vied by the 

«« V > 

rebels are driven away, the rightful Imdm muft not impofe another 
Zakdt upon that tribe) becaufe it appears from the above circum- 
ftance that the Imam has not proteifted them, and the right of im- 
pofing Zakdt appertains to the ImdiUy in virtue of the proteftion he 
affords ; the learned hosvever have decreed, upon this cafe, that 
the tribe in queftion fhould repeat their Zakdt, and pay it a fecond 
time, but not their ’Tribute, becaufe the latter is declared, in the 
facred writings, to be applicable to the ufe of the warriors wIk) fight 
their enemies ; and hence rebels may be confidered as an objedt of its 
application, they alfo anfwering this defeription ; whereas the only 

objedt of the application of Zakdt is the poor, and rebels do not be- 

)' 

* This and the next following cafe are merely local in their application, aiiff 
allude to the ftate of Arabia, fliortly after the eftablifhment of IJlamifm. The ScJ?if- 
maiicks were thofe who refufed to fubmit to the law of the Prophet; whilft others 
(like the tribe of Toglib^ mentioned in the next cafe,) fubmitted and paid tribute. 

ftow 
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flow what they may levy upon the tribe, under that denomination, 
to the ufc of the poor ; wherefore it is neceflary that the tribe 
fhould again pay Zakdt, fo as that it may be applied to its proper ob- 
jedt ; but not their ‘T "ibuU. Some of our dodlors fay, that if the 
aforefaid tribe, at the period of paying Zakdt to the rebels, intend 
in 1() doing to give them alms, in this cafe Zakdt drops with refpedl 
to that tribe, and there is no neceffity for their afterwards repeating 
it ; and the giving of Zakdt to any tyrant or plunderer whatever is 
capable of this conftrudlion, becaufe perfons of this defeription, 
whatever wealth they may be apparently poffeffed of, are yet ac- 
tually ^oor, on account of the retribution, which lies againft them 
hereafter ; but the former dodlrine (that the tribe Ihould repeat 
their Zakdt) is preferable to this, becaufe here the Zakdt is ren- 
dered and applied, a certlori. 


How far the 
Toglih tiibe 
fubjed to 


The Zakdt of cattle is not incumbent upon an infant of the 
tribe of Tdoglib ;* and whatever is incumbent upon the men of that 
race is fo upon the •women alfo, becaufe peace was made with them 
upon thofc terms, “ that they fhould pay, of all pub lick tmpofs, double 
“ •what •was paid by Mujfulmans now the Muflulmah women arc 
fubjedt to Zakat, and it follows that the women of the ‘Togleb race 
are fo in a double proportion ; but no Zakat whatever is required of 
infant Muflulmans, wherefore the infants of the aforefaid tribe are 
not fubjedt to it. 



An acciden- 
tal deftruc- 
tion of the 
property in- 


the property be deftroyed, without being confumed by the pro- 
prietor after Zakdt has become due, (that is to fay, after the com- 
pletion of Hawldn Hdwl,) the Zakat upon it drops. Shafei has 

* One of the Arabian tribes, who refufed to embrace the faith, but agreed to pay tri- 
bute to the Prophet. The tribe itfelf is fuppofed fo be long lince ext'inil ; but the laws to 
which the people of it were fubjedlaie applicable, in general, to all infidel tributaries. 

faid 
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/faid that if the property be deftroyed after the proprietor has been duces an ex- 
enabled to pay the Zakdt upon it, either by the claitriant making 
' his demand of Zakdty or by the proprietor, finding a claimant, al- 
though fuch claimant fhould not have demanded it, in this cafe the 
proprietor is relponfible for the Zakdt^ becaufe it was due from him, 
and he did pot pay it, although it was in his power to have done fo ; 
moreover, if he fhould not pay the Zakdt upon the requifition of 
the claimant, this circumflance Hands as a dejiru&ion of it on his 
part. The argument of our dodors is, that the Zakdt due is a portion 
or part of the 1^'ifdh ; and, as its deftruftion is involved in that of the 
Nifdb, it drops of coiirfe, the fame as where a Have commits a 
yaniiyat [offence againft the perfon], in which cafe it is incumbent 
upon the proprietor fo make over that flave to the JVake-Jandyat, 
or perfon intitled to the compofition ; but, if the flave fhould die or 
be loft in the interim, the proprietor is no longer refponfible for the 
transfer of him, and that confequently drops; and, with refpedl to 
the fecond argument of Shafei, it may be replied, that no perfon can 
be confidered as the claimant of Zakdt except a pauper whom the 
proprietor may have fpccified as the objed of its application, and the 
cafe does not fuppofc the requifition to be made by fuch an one. But 
if the collector demand the Zakdt., and the proprietor negle^ft pay- 
ment, and the Ntfdb afterwards perifh, there are various opinions 
among the Haneefite doftors, fome alledging that the proprietor of 
the deftroyed Nifdb, in that cafe, ftill remains refponfible for the 
Zakdt due upon it; whilft others maintain that, in this inftance 
alfo, he is not refponfible, becaufe the Nijdb does not here appear to 
have been deftroyed by him. 

If, after Hdwlan Hdwl, a portion of a Nlfdb (fuch as a third foe a partial de 

inftance) fhould be deftroyed, the claim of Zakdt is proportionably 

deftroyed, 



portionable 

exemption. 


Tall at may 
be paid in 
advance* 


No Zakat 
due on lefs 
than 2CO | 
Jirms. 
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deftroyed, in the fame manner as where the whole NiJB is deftroyed ; 
in which cafe the whole Za/^J/ drops. 

If 

If the proprietor of a N//a^ fhould pay the Za/^^f upon it, be- 
fore Hawldn Hdwl, it is lawful, becaule he has here paid it during 
the exiftence of the creative principle of obligation to Zakat ^ which 
is underftood in his pofleffion of a 'Nifah ; this payment, therefore, is 
approved, the fame as a difeharge of a debt, under the exiftence of 
its caufe ; as where a Mohrim, for inftance, pays exjjiation for wound- 
ing game whilft the animal is yet alive. This dodlrine is contro- 
verted by .Miilik. 

m 

If the proprietor of a fingle Nifab Ihould, before Haivhm Hdwl, 
make payment of Zakdt upon the fame for a certain number of years 
in advance or ftiould pay a Zakdt ^ upon a certain number of ad- 
ditional Nifdbs, it is approved, becaufe the fij'ft Nifdb is the original 
with relpeft to the caufe of the obligation of Zakdt ^ and any thing 
beyond that is as a dependant. 


CHAP. III. 

Of Zakat from Perfonal Effeds. 


SECT. I. 


Of the Zakat of Silver. 


No Zakdt is due on lefs than two hundred Dirms'*, bccaufc the 
prophet has ordained that there lhall be no Zakat upon fewer than 
five Awkiyat\^ and an Awkiyat is valued at forty Dlrms.) 


J 


* A filver coin, value about two pence ftcrling. 

+ An ouacc of filver ; or a filver coin of that weight, value between fix and feven 
Ihillings, 

The 
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The Zakdt NifS of filver is two hundred Dlrm : and if a man and upon zoo 
become poU'efled of two hundred DIrms, and the Haivhin-Hdwl be 
completed, the 7jakdt due upon it is five D/mr, becau.'e the pro- «*-•'«• 

phet wrote to Maaz, faying, “ Upon fwo hundred Dir ms take a 
“ ZakAt of five Dirms ; and upon twenty Miskals of gold, half a 
“ Miskal.”- 


vNo ILakdt is due upon any excefs above the two hundred Dtnns, 
till fuch excefs amount to forty, upon which the ZakAt is one 
Dirm : and upon every fuccceding forty the fame Thakdt is due, but 
not on fewer than forty^ This is according to Haneefa. The two 
difciples have faid that a proportionate Xakdt is due on whatever 
excefs may occur over and above two hwndred Dirms ^ zndi Shafe'i 
coincides in this opinion, becaufe in the traditions of Alee it is related 
that the prophet has fo ordained it ; and alfo, becaufe 'Aakdt is 
rendered as a return of gratitude for the blefllngs of Providence ; and 
the rcafon why it is exprefl'ed as a condition, in the beginning of this 
book, that the property, in order to caufe an obligation of 7akdt, 
amount to a Nifdb, is that the proprietor may thence appear to be in 
eafy circumftances ; but where, from his being pofiTefl'ed of a Nifdb, 
this appears to be already the cafe, it is not requifite that any excefs 
amount to a Nifdb ; and hence Tjokat is due upon fuch excefs pro- 
portionably, whatever its amount may be. 

Okjection. — This would lead to a conclufion that, in ^tZakdt 
of cattle, the lame is due upon any excefs under a Nifdb', whereas 
the rule is otherwife, no Zakdt whatever being due upon fuch excefs, 
fince that is confidered as Afoo, or exempt. 

Repi.y. — Such is the conclufion from analogy ; but the excefs 
in cattle is made Afoo, becaufe, if a proportionate Zakdt were to be 
levied upon it, this would neceflarily induce a copartnerlhip in the 
fubjetfl, by the proprietor admitting the claimant of Zakdt to a fliai'c 
in it : — for inftance, the Zakdt upon twenty-five camels is one year- 
VoL. I. E. " ling 


and at the 
fame rate 
upon every 
forty above 
two hundred. 
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ling colt ; now, if Zaj(a/ were due upon excels camels, and the 
drove confift of twenty-Jix there would be a Zakdt upon this one 
excefs camel of the twenty-fifth part of a yearling colt, which is not 
payable in any way than by admitting the claimant to a partnerlhip 
in fuch colt ; and this partnerlhip, being compuljive^ is illegal ; but 
plate or cajh not being liable to the fame objection, a Zakdt is duej 
proportionably, upon any excefs whatever over two hundred Dirms. 

li' ^ ^ 

Rulesrefpeft- ^ \It is to be obferved that the Nifdb of filver of two hundred Dirms 

calculated by the PTazn-febbdyat, or feptimal weight (which is in 

i**e proportion of ten Dirms to feven Mi/kals'), as this was the weight 

ufed in the tribunal of Omar, and that of the Dirm is thence 





IT HOSE Dirms in which filver predominates are to be aceminted as 
filver; and the laws refpefting filver apply to them, although they 
Ihould contain fome alloy ; and the fame rule holds with all articles 
whatever falling under the denomination of plate^ fuch as cups, 
goblets J and fo forth ; but Dirms ^ in which the alloy predominates, 
are not to be accounted as Jiher^ but only as trading property, eftimable 
by its real value, to which alone regard is to be had ; and accordingly, 
if the value of them amount to a Ni/dhf, they are fubjedt to Zak&ty 
provided there be an intention of trafficking in them ; as is the 
condition with refpeft to all other chattels. In all plate, therefore, 
in which the alloy prevails, refped is to be had to the intention of 
trafficking in it, excepting where the filver contained in it amounts 
to a Nifdb, in which cafe the intention of trade is not a condition, 
nor is any regard paid to the eftimated value, becaufe in aflual filver 
no refpefl is had to either of thefe. The above cafe is thus flated ; 
becaufe money always contains a fmall portion of alloy, as pure filver 
is unlit for coinage, fince, without being hardened by an addition of 
fome bafer metal, it cannot retain the mint impreffion ; but the alloy 


IS 
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is generally in the fmaller proportion ; regard therefore is had to excefs ; 
that is to fay, if the proportion of Jilver be the greater it is accounted 
as filver, but not if the alloy be in greater proportion, (that is, iii a 
proportion above a moiety of the whole weight.) 


SECT. IL 

Of the Z A K A T of Gold. 

- ^There is no Zakdt on fewer than twenty ‘Mi/kals of gold, this 
fum being the fmalleft that conftitutes a Nfdb in that metal ; and the 
Zakdt upon twenty Mijials of gold is one half M'l/kal, when the 
Hawldn-Hdwl therein becomes eftablilhed, on the authority of the 
tradition before quoted. — By the Mifkal * here mentioned, is to be 
underfto^d that which weighs in the proportion of feven Mljkals to 
ten Dirms ; and the Mijkal confifts of twenty Kerdt f, and the Kerdt 
of five grains^ 

/When the quantity of gold exceeds twenty Mi/kals , on every 
four Mi/kals of fuch excefs a Zakdt of two Kerdts is due, becaule the 
Zakdt due is a fortieth of the whole, and two Kerdts are the fortieth 
of four Mi/kals ; and upon any excefs fhort of four Mi/kals no Zakdt 
is due, according to Haneefa. The two difciples hold that on every 
excefs there is a proportionable Zakdtfxhc lame as mentioned in the 
preceding fe^lion ; and the foundatidn of their difference in opinion is 
alfo the fame here as was there recited, to wit, Haneefa holds that 
broken numbers are free of» impoft, whereas the two dilciples main- 
tain the contrary opinion, frhe ground upon which Haneefa proceeds, 
in the rule here recited, is this : the legal value of a Deenar is ten 
Dirms, and a Deenar and Mijkal are of the lame weight ; the value 
of four Mijkals in gold is therefore forty Dirms ; and conlequently no 


• A dram and a half: alfo a coin of that weight, 
t A Carat ; the twenty-fourth part of an ounce. 

E 2 Zakdt 
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ZaMt is due upon fewer than four Mijkals., fince thefe ftand the fame 
as forty Dirms : and it has been already fhewn that nothing (hort of 
forty Dirms is fubjed; to ZaJtdL on account of the tradition of ylmroa 
Bln Khurrm, as before recited. ) 

iZakat is due upon gold and filver bullion, which is termed 

'uur : and in like manner upon ornaments or utenfils of gold or 
filver, whether the ufe thereof be allowable (fuch as rings^ and fo 
forth) or otherwife J. — Shafei maintains there is no Zakut upon the 
gold or filver ornaments of women, nor upon rings worn by m^, • 
the u(e of which is allowable, and which are therefore the fame in 
this relpedt as clothing or articles of apparel. — The argument of 
our doctors is, that the caufe of the obligation to Zakdt ftill continues 
in the prefent cafe : — moreover, articles of gold and filver do, in their 
own nature, afford an argument of increafe in the fubje#, fince 
thefe metals arc brought into ufe principally for the purpofe of 
facilitating exchanges by traffick, which affords an argument of 
increafe ; and it is the virtual and not the increafe in any fubjedl 
that creates the obligation to ZaMt upon it ; contrary to the cafe 'of 
articles of apparel, which afford no argument or probability of 
increafe. 


SECT. 


4 

III. 


Of the Z A K A T of -ferfonal Chattel Property -f-. 

"V i^AKAT is due upon articles of merchandize, of whatever defcrip- 
tion, u'here the value amounts to a Nfdb either of gold or filver, 

bccaufe 

* This alludes to prohibitions againft the ufe of the precious metals in certain articles 
of perfonal ornament and hoiifehold furniture, which have been at various times ilTucd by 
the prophet and his followers as checlcs upon luxury. (See AhominattonsJ) 

t In the original, perfonal chattels are exprefled by the terms Rakhi and Mata^ of which 
it is not eafy to give any literal tranflation they exprefs, in general, all articles which 

appertain to perfonal eftate or effects articles of gold and filver, it is true, do alfo 

fall 
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becaufe the prophet ordained 1^hat articles of merchandize fliould be 
appraifed, and that a Zakdt be paid on the fame, in the proportion 
of five Dirms upon every two hundred^ as the proprietor has 
prepared and keeps them with a fikw to increaf^ fo that they 
refemble gold and filver, which the law holds to be kept for the fame 
purpofe ; and, as Zakdt is due upon the latter, it is in like manner 
due upon the former : but the intention of trade in thefe articles is 
made a condition, in ordty that it may be afeertained that they are kept 
with a view to Incrcafe. \Mohamnied fays that, in eftimating the value Mode of af 
of articles of merchandize with a view to the impolition of 'Lakdt upon of 

them, they fhould be refolved into fnch Nifdbs as may be moft ®erchandize 
advantageous to the poor ; thus if, in valuing an article by JDirms,., it 
would amount to a Nifdb of Jilver^ and in valuing the fame.' by 
Dt’efuu's, it \vould not amount to a 'Nifdb of gold, it mufl be eflimated 
by lYirms ; arad, vice verfa, if its value fhould appear to amount to a 
Nifdb of gold, it is to be eflimated by Deenars^ — The compiler of the 
Heddya obferves that there is one opinion recorded from Haneefa to 
the fame effc61. 'Mohammed again, in the Mabfoot, has faid that the 
proprietor of the article has it in his option to efrimate it at whatever 
fpccies of Nifdb he pleafes, becaufe gold and filver are flandards. and 
in eftimating the value of eftecfls are both equally proper.— 4jt is 
recorded as an opinion of Nboo 2 oofaf, that an article fhould be efti- 
mated by that with which it was purchafed ; thus, if it has been 
purchafed with Dirms, it is to be appraifed in Dirms ; and if with 
Deenars, it is to be appraifed in Deetiars : and if it fhould have been 
purchafed with any other than either of thefe, it is to be eflimated in 
money of the moft general currency.^ it is on the other hand 
recorded, as an opinion of'Mohammed, that wmtever the purchafe may 


have been made with, the eftimate is to be in current money ^ as 

fall under this general defeription of Rakht and Mata ; but they are introduced under a 
different head, as the laws of Zakat^ with refpefff: to them, are of a peculiar nature, and 
fuch as do not affedt or apply to other articles of perfonal property, 

* To wit, at the rate of two and an half per cent, 

above. 
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an interven- 
ing defed in 
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above, in the fame manner as that offroperty forcibly fdzed, which 
is thus eftimated in all cafes. 

/If a NifS .be complete in 4le beginning of the year, and alfo at 
the end, Zakdt does not drop on account of its having been defe£live 
at any time within that period ^ becaufe it is difficult to afeertain its 
completenefs through the intermediate fpace ; moreover, in the com- 
mencement of the year its complcteucls is requilite, in order to the 
eftablilhment of the caufe of obligation, and fo alfo at xhe^clofe of 
the year, in order to Zakdt becoming due ; but it is not fo within the 
interval. 

{the value of perlbnal effe(fls, or other articles, may be united 
or filver ; that is to fay, if (for inftance) the proprietor 

with money fljould have effects eftimated at the valu® of one hundred Dinns, and 

or bullion to , , i i r i n i 

formaJV//^^; allo One hundred Dirms m money, the value of the ettetts, as above, 

muff be added to the one hundred Dirms, fo as that the whole may 
make one Ni/S ; land Zakdt is due thereon, becaufe the obligation to 
Zakdt., in fuch property, is occafioned by the circumffance of its 
being kept with a view to traffick, although the ffiape in which it is 
fo kept be different with relpeft to each of the two deferiptions of it, 
traffick in chattels being eftablifhed by the adl of the individual, but 
that in money by the couftru£tion of the law. 

and alfo filver I GoLD and filver may in the fame manner be united, both being in 

with gold. 


Other chattel 




eftedl of one nature, as ifandards of eftimation, and the pofleflion of 
each equally cauling the obligation to Zakdt. J 

/ 

( Gold and filver may be united, according to Haneefa, in refpeft 
to th&r value*’, but, according to the two difciples, in relpe(St to their 


♦ That is to fay, may be both refolved into one Nifdb^ not by the refpeftive weight of 
eachy but by a general valuation of both. 


parts : 
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; iand the confequence of this difference of opinbn is, that if a 
man were poflefled (for inftance) of one hundred Dirms in filver, and 
five M^kals of gold (the value of which would amount to one hundred 
Dirms), this perfon would be fubjeftlo Zakdt, according to Haneefa, 
but not fo according to the difciples; for thefe latter fay that, in 
afcertaining the Zakdt of gold and filver, regard is to be had to the 
quantity only, and not to the value ; whence it is that Zakdt is not 
due upon a veffel of filver, where the weight is fhort of two hundred 
D/rwj, Talthough the value fhould be to that amount, or beyond it : 
Aboo Haneefa, on the other hand, contends that gold and filver are 
united with each other on account of their homogeneity, which is 
cftablifhed between them in refpedl to their value, but not in refpeft 
to their fubfance. 


CHAP. IV. 

Of the Law s refpefting thofe who come before the Colle&or. 


If a perfon come with his property* before the collector and fay, 
“ It is fo many months fince this property has come into my pof- 
“ feffion, and a year has not yet elapfed or, “ I am indebted fo 
•* and fo,” and make oath of the fame, the collector is to credit him, 
and muft not exa£l: any thing, becaufe this perfon /lands as a de- 
fendant denying his obligation to Zakdt', and the declaration of a 
defendant, when fupported by hi^ oath, mufl: be credited. So alfb, 
if a perfon were to declare that he had already paid the Zakdt upon 
fuch property to a former colledor, his declaration muft be credited, 
becaufe the colleilor, in taking Zakdt, adts merely as a 'T7 ufee, and 

♦ Meaning merchandize, but not cattle ; and the word bears the fame fenft; throughout 
this chapter. 
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the Zakdt comes to and remains with him as a depoJit \ and the 
declaration of the above perfon amounts only to his having de|)ofited 
the truft in 'its proper place, and this is to be credited, provided there 
Ihould have been another collen^or there within that year ; but if, on 
the contrary, there fhould have been no other colledtor on that 
flation within the current year, the affirmation and oath are not to 
be credited, ^fince, in this cafe, the falfehood is manifell. And, in 
like manner, if the proprietor were to declare that he had already paid 
the Zakdt upon fuch property in his own city, by having there 
bellowed the fame upon the poor, his declaration mull be credited, 
becaufe a proprietor, whilll in his own city, is entrulled with the 
payment and diflribution of the Zakdt upon his property, and he 
continues to be fo until he comes forth and brings his property before 
the colledlor, when the authority for levying Zakat rells with the 
latter, as the property and the proprie5pr do both then come within 
his jurifdiftion — In Ihort, in all thefe four inllauces, the declara- 
tion of the proprietor is to be credited. And in the lame manner the 
declaration of a proprietor, refpeding Zakdt upon cattle, is to be 
credited in the three firll inllances, but it is not fo in the fourth, 
although he Ihould confirm his attellation by an oath. Shafei main- 
tains that it is to be credited here allb, as the proprietor appears, by 
the tenor of his declaration, to have rendered tJie right duly to the 
claimant. — In oppofition to this, our dodqf« argue that the right of 
exafling the Zakdt upon cattle appertains folely to the Sultan, and the 
proprietor is not at liberty to preclude the Sultan •i right ; contrary to 
the cale of property of other nature, liich as is termed, in the language 
of the law, Bdiena [internal, or domejiick^ the rendering of the 
Zakdt upon which is committed to the proprietor. — It is to be ob- 
ferved that fomc have faid, relpefling cattle, thajt the Zakdt which 
was paid by the proprietor himfelf in the firll inllance is the true obli- 
gatory Zakdt, "and that whatever may be afterwards exaded of him 


♦ This comment upon the la'.v (as in many other inftances) has reference to fome 
local cuftoms or circuinftances which cannot now be afeertained. 


under 
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under tlfet denomiliation, is confequently an oppr^fllon ; whilft others 
’’imaintain that*this latter is to be confidered as the obligatory Zakat, 
and** the former be held as an or gratuitous', and this laid 

do£trine is approved.— Now a quttftion here arifes, as the aflertion of 
the proprietor is to be credited, whether he ought to produce his 
writing of dilcharge [voucher] or not : — Mohammed, in the Jama 
Sagheer, has not required this as a neceflary condition ; but in the 
Mabfoot he has made it a condition ; and this latter opinion (according 
to a tradition of Hoofn ) is that of jiboo Haneefa. The prinpiple of 
this dobtrine is, that as the proprietor pleads a difeharge, and as he 
poffeflcs a voucher of fuch difeharge, he ought confequently to pro- 
duce it ; whilft the principle of the dodlrine maintained in the Zdhir- 
Ratvdyet is that as one writing refembles another writing, they are 
not admitted as proofs. 

In whatever inftance the declafation of a Muflulman, with refpe£t 
to Zakdt, is to be credited, that of a Zimmee * muft be lb likewife, 
becaufe a Zimmee is fubjebt to double the impoft of a Muflulman; 
and hence all the conditions which are to be regarded, with relpedt 
to the property of the latter, muft be equally lb with relpebl to that 
■of the former. 

If an alien appear t^fore the colle<ftor of the Multan with articles of 
merchandize, it behoves that officer to exa£l from him what is ufually 
■exacted of aliens, without paying any regard to his declaratiotis in 
thofe points in which the declarations of a Muflulman or Zimmee arc 
to be credited, although he Ihould fwear to the fame, exfcepting 
where he declares, concerning his female flaves, that thofe flaves are 
■his Am-Walids + ; for, in all other Ipecies of property, his affirmation 
is not worthy of attention, becaufe the impoft which is thus levied 

* An infidel fubjeA of the Muflulman government. 

Slaves who have born children.to him. 
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Upon him is’ not in fed Zakdt *f bilC rather a.coolribution Okaded a» 
a return for the protedion he receives, and which is r^uifite for th# 
fafeguard of whatever he may poil'efs ; it is therefor^ proper to take 
from him the import ufually levied upon aliens, except where he 
declares,' as above, with refped to his female flaves, that they are his 
Am~Walidsy which declaration muft be attended to and credited ; 
bccaufe, if an ^en were to declare, concerning any other peribns who 
accompany him, that “ they are his children,” his declaration is 
approved ; and fo, in like manner, with refped to his female flavesy 
as the rights of the Am-Wal'id are derived from the ertablirtiment of 
the child^s defeent, and confequently the female Haves do not ap- 
pear to be transfercd>le property ; and nothing but transferable property 
is an objed of taxation. 


Proj>(^on From a Mulfulman is taken the fourth of the tithe of his pro- 

levied upon ^ 

merchandise, petty ; and ffom a T^immee the half of the tithe ; and from an alien 
' the tithe ; Omar having inrtruded his coUedors to this effed. 


Tiakat to be 
levied on the 
property of 
aliens, 10 the 
value of fifty 
Dirms, or 
upwards. 


If an alien Ihould come before the coUedor with property to the 
amount only of ^ty Dirms, nothing whadbever is to be exaded of 
him, except where aliens exad contribution upon an equally fmall 
property of mufliilmans ; in which cafe a fimilar import murt be laid 
upon this amount, the property of an aliem becaule W'hat is taken 
from aliens is merely in the way of reciprocity : contrary to the cafe 
of Mujfutmans or Zimmees, as what is levied upon them is in fad 
Zekdt, either fingle or twofold, whence it is indifpeniable that the 
properly with them amount to a Nifdb. — ^This is the dodriae of the 
y<ma Sagheer. In the Mabfoot, under the title Za&dt, it is written 
that if the property of an alien ihould be frmll (that is, (hort of a 
Nifdb,) nothing vi'hatever is to be exaded of him, let the curtcMSi of 
aliens, in this relped, be what it may, becaufe a proportion of pro- 


* Becaufe, as being an a£l of piety, an infidel is held to be incapable of paylHg 
vi^herefore it cannot be confidered in As^fenfe, although it ht exa£fei under dial 
mi nation* 



K h r. 

m 

perty amounting to is invariably to be coufidere^lS Aft 
®r exempt ; aitd allb, becaule a trifle of this Ibrt is not fuppoled to 
ftand in need of" the ftate’s protedtion , as travellers muft neceflarily 
carry with them fmall fums for the purpofe of expences, ai^ robbers 
do not pay any attention to fuch trifles, not confidering them objects 
of their purfuit. 


If an alien come before the colledlor with two hundred D/rwj, Proportion 
and it be uncertain what tax foreigners levy upon a limilar property 
of MttJfulmanSf in this cafe a tithe is to be taken ; and if it be known 
that foreign ftates exadl only a tiventieth or a fortieth^ a flmilar pro- 
portion is to be taken ; but if it be known that they take the whole ^ 
yet the Mujfulman colledtor muft not aft accordingly, becauft this is 
an aft of rapine. And if it be known that they take nothing of the 
Mujfulmans, it is then propet that nothing be taken from them, in 
order that the Mujfulman merchants, travelling into foreign countries, 
may remain free of impoft ; and alfo, becaufe where foreign ftates 
obferve kindnefs towards Mujfulmans^ and exaft nothing of them^ 
it is requifite that nothing be exafted of them in return, as it 
behoves the Mujfulmans to preferve .a charafter of benevolence to- 
wards all men. 


If an alien come before the colleftor, and the latter exaft the ““ft 
tithe of him, and he fliould again pafs near the ftation of the colleftor, *** * ^ 
yet nothing more is to be bxafted till the completion of the Hawlan- 
Hdwly becaufe, if the tithe were to be repeatedly levied within the 
year, the property would be annihilated^ and the impoft is laid for the 


purpoft of prote&ing the property ; moreover, the proteftion which 
is firft granted continues until the beginning of a new year, when 
the Amduffpr proteftion, commences de novo^ becaufe it is not per- 
mitted to an alien to reolain in a Mujfuhnfn territory beyond the fpace 
of a ye|r« But the lax may be again demanded of him at the expi- 
-ration of the J^wid as this does not tend to annihilate his 

Fa * property. 
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property-;.— What is here advanced proceeds upon a fuppofition that 
the alien has not returned into his own country within the periqd of 
the year, after his payment of the tiiJje, as afor^id : but if he 
tliould return thither, it is to be again exafted of him upon his re- 
entering the MuJJulman territory, even though he were to go there on 
the very day of payment, and to come again into the Mujfultmti 
territory on the fame day, bec.iufe every time he thus returns into the 
Mujfulman territory, he returns under the virtue of a, new protection ; 
moreover, the repetition of exaCtion upon his return cannot be con- 
fidered as tending to annihilate his property, fmee on every return 
he is fuppofed to acquire a profit* 

If a Zimmee, or infidel fubjeCt, pals the ftation of a collector with 
wine and pork, the collector is to levy a tithe upon the former article, 
but not upon the latter. By levying tithe upon the wine, is to be 
underftood {not upon the actual article^ but), upon the ejiitnated value 
of the article. The diftinCtion here made between wine and pork, is 
^en from the Zdhir-Rawayet. — Shaf 'ei fays, that nothing whatever 
fhould be levied on either pork or wine, neither being legally fubjeCts of 
eftimation. Ziffer^ on the other hand, argues that it fhould be levied 
equally upon both, as both do equally conftitute property among Z/>«* 
mees. Aboo Toofe^ alfo lays that the tax lliould be levied upon both, pro- 
vided that they be found together upon the Zimmee ; but pofiibly he 
is here to be underftood as making the pork an appendage to the wine, 
whence it is that he adds “ if the Zimmee. were to come before the 
“ collector with either wine or pork, fingly, the tenth would be levied 
“ on the former, but not upon the latter.”— The reafonsupon which 
the Zdhir Rowdy et proceeds, in this cafe, are twofold ; first, the 
eftimated value of a thing which falls under the delcription of Zoodtal- 
Keem ftands as the identical thing itfelf, and pork is of this clafs 
whereas the value of an article belonging to the clafs of Zoodtal-Imfdl 
does not ftand in place of l?ie identical articles, and wine i| of this 
defeription ; secondly, the right of exaCtjng^the fenth is verted in 

. the 
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the colle£lor in confequence of the protection afforded by the ftate 
and a Mujfultnah has a right to take meafures for the prefervation of 
his wine, for the purpofe of making vinegar of the fame, whence it 
is alfb lawful for him to proteCt the wine of a Zivimee ; whereas he is 
not permitted to take any of his pork, infomuch that if a Z'timiee, 
being pofleffed of pork, were to be converted to the faith, it would 
be incumbent on him to deftroy it or throw it away ; and a Mujfuhnan 
not being allowed to take care of his own pork, it follows that he is 
not competent to the protection of the pork of others ; and hence the 
flate not being confidered as affording protection to the pork of a 
Ztmmeey no tax can be levied upon it. 

If a boy or a woman of the Toghkb tribe pafs the flation of a col- 
lector, with property, nothing is to be taken from the former, but 
be muft exaCt from the latter the ulual proportion of perfons of that 
tribe, according to what is faid concerning the Zakat of cattle. 

If a perfbn come to the collector with one hundred Dirms, de- 
claring that he has another hundred at home, and that the Hatvlan- 
Htkvl has elapfed, yet the collector is not at liberty to take Zakat 
either upon thofe hundred or upon the other; becaule the one docs 
not come under his protection, and the other is fhort of a Nij'db. 

It a perfbn come to the collector with two hundred DIrmSy which 
are with him as a Bazdt, the collector muft not impofe any Zakat 
upon it, — becaufe this perfon is not em|)owered by the aCtual pro- 
prietor to pay Zakat ; and fo alfo, if that property were in his hands 
in the way of Mozdrtbat. — This is the doCtrine of the two dif'ciples ; 
and Haneefa has alfo fubferibed to it ; and the reafon upon which it is 
founded is that the Mozdrib is neither the aCtual proprietor, nor the 
reprefentative of the proprietor, with refpeCt to the payment o( Zakat ; 
wherefore Zakat is not to be required, except where the Mozi Irlby by 
thfc nature of the contract, derives fuch a proportion of profit front 
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No T^akat to 
be levied on 
or 

M Otari hat 
properly. 



8 


Tg 

unlefs accom- 
panied by 
tbeir owners. 


Z A It A T. rBook I 

the capital flock entrufted to him as amountsto a Nifdb ; in which 
cafe a proportionable Zakdt muft be levied, as he is the adlual pro- 
prietor of fu ch proportion. ’• 

a Mazoon flave, not indebted to any perfon, come before the 
colleflor with two hundred Dirms, the Zakdt muft be levied. — Aboo 
Toofaf fays, that it is not known whether Haneefa ever retraced this 
opinion, and delivered another (that the colledlor fhould not levy 
Zakdt upon a Mazoon ) or not ; but from his fubferibing to the 
opinion of the two difclples in the preceding cafe, (to wit, that no 
Zakdt is to be levied upon a Mozdrib^') it may be prefumed that he 
has allb agreed that none is to be levied upon a Mazoon^ as he is not 
the proprietor, but his Majler, the former having only a power of 
tranfadlion, with refpefl to the property in queftion, fo that he ftands 
in the fame predicament with a Afoaar/^.— Some have faid, that be- 
tween a Mazoon and a Mozdrib there is this difference, that the 
former tranfafls with the property on his own account, and hence is 
fubjefl to its obligations ; for, as he cannot have recourfe to his mafter, 
but may be fold, in order to the fulfilment of fuch of its obligations 
as he is legally liable to, it follows that he does ftand in need of pro- 
tection for it upon his own account : contrary to a Mozdrib, for he ma- 
nages the Mozdribat ftock in the manner of an agent, and hence what- 
ever may attach to him i^the obligations thereof he takes again from 
the proprietor, wherefore the owner of the property is the perfon who 
requii'es proteflion for it : and there thus appearing an efl'ential dif- 
ference between a Mazoon Md a Mozdrib, iw inference can be drawn 
of Haneefa % opinion refpefling the former, from what he has con- 
ceded concerning the latter. — It is to be obferved that if the mafter 
of the Mazoon accompany him, the colleftor muft take the Zakdt {not 
from the Mazoon, but) from the nufier, he being the adlual proprietor; 
the Zakdt, therefore, is to be taken from him, except where it ap- 
pears that the flave is indebted to fuch an amount as comprehends the 
property in queftion ; in which cafe no Zakdt whatever can be te- 

4 quired 
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quired oi the nufter, (ince (according to Haneefei) the mafter, in this 
circumilance, ha$,^in fa£t, no actual property in the Mazoon*^ hands ; — 
and (according to the two difciples) the right of another is connected 
with the property, namely, the debit — ^and confequently no Zakat is 
due upon it, they holding that debt upon a property forbids the ex- 
action Zakat. 

If a merchant, being in a country where the Schifmatteks prevail, 
go to a collector of the Sch 'tjmaiicks y and there pay the Zakdt upon his 
property, and afterwards come before a collector of the Orthodoxy the 
latter may again exaCt Zakat of him, becauie, in going before a 
collector of the Schifmaticksy and there paying Zakdty he was in 
fault. 


CHAP. V. 

Of Mines and buried Treafures. 


1 H E R B are three legal terms which particularly belong to thelfe 
fubjeCts, and which are employed for the ufe of diftinCtion ; Mddiuy 
Kanzy and Rikaz : by Mddin is underftood the place in which the ore 
or metal is naturally produced ; by Kanzy treafure, or other property, 
buried in the ground * ; and Rikaz applies equally to either, to Mddin 
literally, and to Kanz metaphorically. 

If there be difcovered, in Kherdjee nx AJhooree lands, (that is, Mines fubjea 
lands fubje£t to tithe or tribute^) amine of gold, filver, iron, lead, or 

♦ This it a common pradice in aJl parts of AfUt* Treafures are hidden in the ground 
on the commencement of a war, or other troubles; and it frcrquently happens that, the de« 
pofitors periHiing, die treafure remains concealed, perhaps, for many years, till it be dif* 
covered by accident, and at a time when no legal claimant am be fouj^r 


copper, 
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copper, it is fubjeil to a Zak&t of one fifth , according to our dodlors ; 
and this Zakat is termed Khams *. — Shafei has aflerted that nothing 
whatever is due upon a mine, becaufe it is free to the firft finder in- 
• differently, and is therefore the fame as game ; but yet, if the metal 
be produced from the mine, it is fubjedt to Zakat independent of 
Hawldn-Hdzvl, that having been conflitufed as a condition of Zakat 
merely to afford time for increafe, whereas here the identical fubjedl 
itfelf (the metal) is increafe of property ; wherefore the lapfe of 
Hawaii Ian- H(kv I is not in this inffance required.. The arguments of 
our doctors, on this fubjedl, are twofold; — first, the ordinance of 
the prophet, who diredfed that upon Rikaz there fliould be impofed a 
fifth-; and the term Rikaz applies to loines, as was already demon- 
ffrated ; — secondly, the mine, as being difeovered in tithe or tribute 
lands, muff at one period have been the property of the infidels, and 
afterwards have fallen into pofleffion of the Mufiulmans by conquefl, 
wherefore the whole falls under fhe defeription of Ghaneemat^ or 
plunder; and one fifth is due upon plunder : — contrary to the cafe of 
ga7tie, the property in which cannot be traced to any antecedent 
proprietor. 

Objection. — If the mine be thus refblved into plunder^ it fhould 
Tollow that, as fuch, the produdt of it is the common property of all 
the warriors. 

Reply. — ^The propnsrty of the warriors is eflablifhed in the mine 
conffrudfively, in virtue of the effablifhment of their property in the 
furface of the territory: but the difeoverer of the mine is the aktual 
acquirer of it ; Vherefore the property of the warriors is eflablifhed in 
one fifth, their right being ovXy confiru&ive and that of the difeoverer 
is eflablifhed in the remaining four fifths, as his right is a£iual ; whence 
it is that thofe four fifths are referved to binu 

Cafe of a If a perfbn difeover a mine within the prccindls of his own habi- 

tation, nothing is due upon it, according to Haneefia. The two 

\ 

* Literally a fifth. It is clfeWhere tranflated double tithe. 

difciples 
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€ifclples hold that a is due upon that alfo, hi conformity to the 
traditionary ordinance already quoted, becaufe that applies equally to 
the prefent cafe. Haneefa argues upon this, that a mine is a confti- 
tuent part of the land in which it lies, as being fuppofed to have been 
originally created with it, and nothing being due upon the ground 

generally^ it follows that nothing is due upon zwy particular portion of 



it, (fuch as the mine, for inftance,) becaufe a part does not differ 
from the whole : contrary to the cafe of a Kanz^ which is no confti- 
tuent part of the foil, as not having been originally created with it, 
but depofited there by fome perfon. 


If the faid mine be difeovered, not aflually in the houfe of the 
Jinder, but in lands, fubjeft either to tribute or tithe, which are his own 
cfpecial and exclufive property, in this cafe there are two opinions 
recorded of Haneefa'^ doflrine ; one, that no Zakdt whatever is due, 
any more than if the mine had been difeovered within the houfe of the 
finder; another, that a fifth is due upon it: the former of thefe 
opinions is mentioned in the Mabfoot, and the latter in the yama 
Sagheer: and the principle upon which the latter opinion proceeds is, 
that between a houfe and lands there is a manifeft difiinftion, becaufe 
the ground on which a^houfe flands is not fuppofed to be any way 
productive of the fruits <^3the earth (whence it is that no tax of any 
kind is levied upon it, infomuch that, if ajdate tree were by accident 
to grow within a dwelling, and to produce fruit, yet nothing is due 
upon the fruit,) whereas lands, on the contrary, as being pro- 
ductive, are not thus exempted from tithe and tribute, and con- 
fequently a fifth is due upon all mines which are found in them. 


If a perfon find a Kanz, or depofit, of buried treafure, a fifth is 
due upon it, according to the opinions of all the doCtors, in conformity 
to the traditionary ordinance already quoted, the expreflion there ufed 
\Rikaz^ applying to Kanz. It is to be oblierved, however, that if the 
treafure in queftion be coin, bearing the imprefllon of Mujfuhnan 
VoL. I. G money. 
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money, (fuch as the words of the Creed Kan% ftands asm 
Lqokta, or trove-property, the laws concerning which are explained 
elfewhere : — ^yet, if it bear the impreffion of infidel coinage, (fuch as 
the image of a faint or idol,) a fifth is due upon it in all cafes, — ^that 
is to fay, whether a perfou may have found the fame, in his own 
grounds, or in thofe of another, or in common lands which are not 
the property of any perfbn ; and the fifth is Ihus due upon the autho- 
rity of the traditionary ordinance to which we have juft referred. — It 
is here proper to remark, that if the treafure be found in common 
land, four fifths of it appertain to the finder, as having recovered it, 
becaufe the other warriors had no information concerning it, and of 
courfe no fhare in the difeovery; and confequently he has an exclufive 
right to it and the fame rule obtains if it be found, in appropriated 
land, whether fuch be his own property, or belonging to another, 
(according to Aboo Toofaf^' becaufe the claim is eftablifhed in virtue 
of fahage, or recovery, and the treafure has been recovered by the 
finder. — Mohammed Vind. Haneefia maintain, on the contrary, that the 
treafure is the property of him upon whom the Imdm had beftowed the 
lands, originally, at the period of fubjugation, who is termed the 
JMokhuttut-le-hoo, or firft grantee, upon the principle that whoever 
has the firft exclufive property in a foil is* the true proprietor of 
whatfbever may be contained in it, althapgh he fhould not have 
obtained vifible poffcflion thereof, — the fanne as where a perfon catches 
a fi(h with a pearl in its maw, in which cafe he becomes the pro- 
prietor of the pearl, although he has not aftually laid his hands upon 
it, nor knows of its being in the fifties belly And it is further to 


* Meaning the Kuhna^ or Mujfulman Confeffion of Faith, There is no God but one 
God, and Mohammed is the prophet of God/* 

t This is a caf^ of fomc curiofity, and affords an inftance (among a multitude of 
others) of points of law adduced in elucidation of pafl’ages to which they do not appear to 
have any immediate reference. — From the above it appears, that if a man were to catch a 
£{li with a jewel m its belly, and were to fell the fiih, (not knowing what it contained) 
he would have a right to recover the jewel of the purebafert 


be 
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be obfcrvecl, tbat if the firfi: grantee fhould have fold his lands, yet he 

^4* v' 

does not forfeit his right to any Kan%^ or buried treafure, which may 
be afterwards difcovered there, as that does not form a part of the 
foil, like mines, which, as being a conftituent portion of it, upon a 
transfer by fale become the property of the purchafer. And ^ the 
fir ft grantee be unknown, in this cafe, according to the opinion of 
the learned, the four fifths go to him who was the firfi known pro- 
prietor from the period of the eflablifhment of the MuJJulman faith, 
that is tb fay, him beyond whom no antecedent proprietor can be 
difcovered. — And if the treafure fhould confifl of coin, the impreflion 
of which is fo far effaced as to render it doubtful whether it be injidel 
or Mujfulman money, in this cafe (according to the Zahir-Kawdyet) 
it is to be confidered as of the former clafs ; fbme, however, have 
obferved that, in modern times, it is held as Mujfulman coinage. 
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If a Mujfulman go under prote£lion into a foreign country, and Of mines 
there find a Rika% within the houfe of an infidel, whether it be a 
Madin or a Kan%, let him deliver the fame up to the proprietor, in 
order that treachery and breach of faith may not be induced ; becaufe 
whatfoever is in that country belongs of right to the people of it; 
but if he were to find the Rikaz in the open country or defert, it 
belongs tp him, no perfbn having any exclulive right in it fb as to 
make his appropriation of it an aft of treachery : and here the fifth 
%ould not be due; as treafure, thus found, does not bear the con- 
flruftion of plunder^ the perfon who finds it Handing as a thief and 
not as a warrior. 


noffil is due upon turquoifes, fuch as are found in mountainous Precious 
places ; becaufe a turquoife is a flone ; and the profjiet has faid, 

“ Upon fones there Jhall be no Khams.” 


Upon qtfickfilver there is due ^ ffth^ according to Haneefa, in his Quickfibrer 
lafl opinion recorded upon this fubjeft : contrary to the opinion of 
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Toofaf. — Upon pearls and amber there is tuajifth due, according 
to Maneefia and Mohammed.'— ‘Aboo IToofrf maintains that upon thofe, 
as well as upon all gems procured from the fea, there is a ffth ; 
becaufe Omar ufed to levy a fifth upon amber. — Hanefa and Mo~ 
hana$ed argue, that the depths of the fea do not come under the 
defcription of parts fubjugated by conqueft ; and hence any thing 
procured thence cannot be defined plunder ^ although it fhould confift 
of gold or filver ; and the cafe of Omar levying a fifth upon amber 
exifted only where that article was caft up by the fea upon the fhores 
and here they alfo coincide that the fifth may be levied. 

If a perfbn find, in common ground, a depofit of chattel property, 
fuch as veflels or cloths, the fame is the property of the finder ; and 
there is a fifth due upon it, becaufe this comes under the defeription 
of plunder^ the fame as gold or filver. 


CHAP. VI. 

Of Z A K A T upon the Fruits of the E a r t it. 


U PON every thing produced from the ground there is due a tenths. 
or tithe^ which is termed Afhar ; whether the foil be watered by thu 
annual overflow of great rivers, (fuch as the Oxus and Shy boon,) or 
by periodical rains ; excepting the articles of wood., bamboos, and 
grafs, which are not fubjefl to This is Recording to Haneefa. 

The two difciples fay that tithe is not due except upon fuch things as 
are permanently produSlive *, which are fubjedt thereto, provided the 
produdl amount to five JVufks, or fixty Sdas ; and they further hold 
that herbs are not fubjedt to tithe. From -this it ^pears that the 


Sacb as firmUtrtts, 


difference 



Cata. VI, 


Z A K 


A 

A 




T. 


diiFerence of opinion between Haneefa and the two difciples exifts 
with refpefl: to two points in particular ;--FfRST, the fpecification of 
the quantity as a condition ; secondly, that of permanency in the 
fubje<£l. The argument of the two difciples, with refpe£l to the 
former of thefe, is twofold : — first, the prophet has ordained that 
there Ihould be no Zakdt on lefs than five Wujks: secondly, tithe 
being as alms, to render it obligatory it is requifite that fome Nifdb 
be alcertained and eftabliflied, fo as to confine the contribution to the 
rich.—^he argum ent of Haneefa is that the prophet ordained that 
an Asha^ Jhould be held due upon every thi ng-, pr oduced from the ground, 
whichoi^ihahe^ is general in its application, and without anyTpecifi- 
cation of quantity Q and, with r efpefl: to the ordinance quoted IBy th? 
two difciples, it is to be t ak en as applying folely to articles of com - 
merce^^ hat is to lay, that “ there is a Zakat upon thofe articles, as 
merchandize, "where the quantity amounts to five WusKS;” becaule, 
in the time of the prophet, fruits were fold by the JVuJk, and the value 
of a Wujk was eftimated at forty Dirms, fo that the value of five 
Wujks was two hundred Dirms, the amount of a Nifdb in eftimated 
property »^|fend, with refpedt to their fecond argument, the obliga- 
tion to tithe upon the fruits of the earth is connefted with what it 
yields only, without refpedl to the proprietor; (whence it is that a 
tithe is due upon the produdt of Wokf-h.ndii,') how, tlicrefore, Ihould 
any regaEd be had to the delcriptioii of the proprietor as being rich ^ 
hence alfo it is thzt ^awldn-Hdwl is not requifite in the 
prefent cafe, that having been eftablifhed for the purpofe of afeer- 
taining increafe\ and the fruit of the earth does itfelf come under this 
defcription.4'^he argument of the two difciples, with refpedt to the 
fecond point, is, that the prophet has ordained that, “ upon vegetables^ 
“ (that is, herbs') no alms are due land by alms is here to be under- 
Hood tithes ; as Zakdt) is not forludden here, fince it is due provided 
the property amount io •^ Nifab.-^n reply to thefe obfervationsj the 
arguments oi^Haneefa are twofold; — first, the tradition before 

quoted ;) — and, . with relpc<St to the ordinance adduced by the two 
* ~ difciples, 
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difciples, it is to be obferved, that by the term Sadka [alms] there 
mentioned, is to be undirftood fuch alms as are taken by the col- 
leflor, but not that contribution which falls under the denomination 
of AJhar ; and in this Haneefa alfo agrees, that the colle£lor is not to 
take tithe from thole articles ^secondly, articles of product are 
often cultivated which are not of a permanent nature, fuch as melons 
and cucumbers ; and thele are the increale of the earth *: and the caule 
of obligation to the payment of Zakat upon land is increafe 
it is that the land is fubjeft to tribute^ and therefore tithe is alfo due : 
but,Wdth refpefl to the articles of wood^ bamboos^ and grhfs^ the 
grouM is not tilled or prepared for the cultivation of them ;'} nay, it 
i 5 ufual td clear them away: — ^yet, if a perfon were to till the ground 
with a view to the culture of ihch articles, his land would be fubjeft 
to tithem 


^ Land watered by means of buckets, or machinery, or watering- 
camels, are fubjeft to half tithe — according to Haneefa and the two 
dilciples :-Xthe latter, however, coincide in this, under the reftri«3:ion, 
conditional, that the produfl: be of a permanent nature, and that the 
quantity of produfl amount to five JVuJks ; whereas Haneefa does not 
Ipecify any llich condition. — The reafon why fuch lands are made 
fubjedl to half tithe only is, that the expence of tillage greatly exceeds 
that of lands watered by rains, or by the periodical overflow of great 
rivers. 




.... refpe(£l: to lands watered a part of the year by rivers and 
a part by labour, in regulating their proportion of innpofl:, regard is to 
had to the greater portion of the year ; that is to fay, Af the land 
fuch as is watered by rivers for the greater part of the year, the 
impoft is a tithe ; but , if it be watered for the greater part of the year 
by labour, it is only half tithe., or a twentieth.^ ' 


•To wit, a twentieth of the whole predn^. 


- 0 - 
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Aboo Yoosaf has faid that, upon every article the amount of 
which is not eftimated by Wujks, (fuch as faffron and cotton’^ tithe is 
due, provided its value be equal to that of five Wujks of an article of 
the loweft value fb eftimable, (fuch as millet in the prefent times;) 
becaufe articles, the quantity of which the law does not hold to be 
eftimable by Wujks y can have their l^ifab afcertained only by eftima- 
tion of the value ; as is the cafe with articles of merchandize. — Mo- 
bammed, on the other hand, alledges that tithe is due upon thofe 
articles, provided their quantity amount to the number Jive of the 
higheft ftandard of afcertainment of quantity with refpeft to each ; 
for in fiance, cotton is weighed by Mans and Hamis, each Hanjdcoix- 
taining three Mans ; a Nijdb of cotton therefore confifls of five Ham/s ; 
faffron, on the other hand> is weighed by Dirms, JIJiars, Rutls, and 
Mans', and the lattei' being the greatefl of thefe, a Nifdb of faffron, 
confequently, confifls of five Mans weight. — The reafon upon which 
Mabammed proceeds herein is, that the is conflituted the flandard 
of eflimation of Nifdb in grain, &c. only on account of its being the 
largefl flandard by which their quantities can be afcertained; and the 
feme principle operates with refpeft to all other articles. 


friTHE is due upon honey where it is colledled. in tithe-\ixi&^ 
Shajei maintains that nothing is due upon honey, becaufe that is an 
animal produ£tion, the fame as filki which being tithe free, honey is 
lb likewife.-fThc arguments of our doblors are twofold : first, the 
prophet ordained that honey Ihould be fubjedl to tithe', secondly, 
bees colleft their honey from bloflbms and fruits, which articles 
being fubjedl to tithc,\\\. follows that honey, which is extrafted from, 
thofe, mull be lb likevvife : (contrary to the cafe of filk- worms, 
becaufe thofe feed upon leaves of trees, which are not fubjedl to tithe. ^ 
Haneefa holds tithe to be due upon honey, whether the quantity 
be great or fmall ; he not regarding Nifdb as eflential in this article.-^ 
uiboo Toofqfhiis reported it as an opinion of Haneefa, that the Nifdb of. 
honey is to be afeertetined by ellimate, according to his general tenet 

upon 
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upon the fubjed, of Zakat : and he further fays, that nothing is due 
upon honfey, ^nlefs the quantity amount to ten Ktr^s, (a Klri> being 
fifty ManSf) becaufe this was the rule by which the tribe of Sydra 
paid iittfe on their honey to the prophetA k^in, it is related as an 
opinion of Toofaf^ that a Nijab of honey confifts of five Mans. 
According to Mohammed thei Nifdb in honey is five Sirks^, (a Sirk con- 
taining thirty-fix Rutls,') becaufe the Sirk is the largeft ftandard of 
quantity in honey, as the Wujk is in grain. And the fame of fugar- 
cane ; that is to fay, according to Mohammed, tithe is due upon 
fugar-cane where the quantity of fugar produced from it amounts to 
five S^s. 

Honey and fruits, colletSled in the wildernefs, are fubjedls of tithe. 
This is the doftrine of the Zdhir-Razvayet. — It is related as an 
opinion of Aboo Yoofaf, that nothing whatever is due upon fuch articles, 
becaufe the occafion of obligation to Zakat is the land being of a pro- 
dudtive nature, which is not the cafe in this inftance. — ^The principle 
upon which the Zdhir-Rawdyet proceeds herein is, that all that is 
required to conftitute land being productive, is the circumftance of its 
affording produce of any fort ; and produce does appear in the articles 

abovementioned. 

% 

Tithe is due upon all the produce of l/V^r-lands indifcriminatcly ; 
nor is any deduction to be made on account of the expenfe of men or 
cattle employed in tilling thole lands, becaufe the prophet has or- 
dained that dues Ihould be different in proportion to the difference of 
expence, and alfo that lands watered by rain lhall be fubjeCt to tithe, 
and thofe watered by labour to half -tithe \ wherefore the deduction of 
jcxpence is needlefs. 

Upon tithe lands, poffelTed by perfons of the Togleb tribe, a 
twofold Ajhar, or fifth, muff be levied ; and in this all the doCtors 

agree. — It is recorded, however, as an opinion of Mohammed, that 

upon 
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upon tithe lands which may have been purchafed by a Toglibee of a 
Mujfuhnan., ^ Jingle tithe only Ihould be levied ; he hol4ing that the 
impoiltion upon lands does not fuficr any alteration in conlequence of 
a tranlition of the property. 

If a Zimmee, or infidel fubjedl:, purchafe land of a Toglibee^ from 
which double tithe had ufed to be colle£ted, the Zimmee muft alfo pay property i,i 
double tithe upon it. In this all our do£lors coincide, becaufe it is law- 
ful to require twice as much of a Zimmee as of a Mujfuhnan, — whence 
it is that, if fuch an one were to come before the colleftor with 
merchandize, twice as much would be exacted of him as of a Mujful- 
man. And the fame rule obtains (that is to fay, the fame proportion 
of tithe continues to be impofed upon thofc lands) where a Mujfuhnan 
purchafes them of a T'ogltbee ; or where a Toglibee, being the pro- 
prietor, becomes a Mujfuhnan. Haneefa holds this opinion in all cafes, 
whether the lands had originally belonged to a ’Toglibee, or the 'Tog- 
iibec had purchafed them of a Mujfulman, — for in either cafe the 
rule of double impoft continues, with refpeit to them, where they 
are purchafed by a Mujfulman, — becaufe he holds double impoft upon 
thofc lands to have been already irrevcrfibly eftablifhed *, and, confe- 
quently, that this incumbrance on the lands devolves to the Mujfuhnan 
purchafer along with ^e property, in the fame manner as obtains in 
the calc of a fale of //-/^«/<?-lands. Aboo 1 maintains that, in the 
cafe here recited, a Jingle tithe only is to be collected from the 
Mujfuhnan proprietor ; nor will the lands, whilft in liis poflelhon, be 
fubjeeft to any further impoft, fince the only principle upon v\ hich 
double tithe had been exa£ted of the ‘Toglibee was the infidelity of the 
proprietor ; and this, upon the devolving of the property to a Mujjiil- 
man, is done away. Aboo Yoojaf, in the Kadooree, has further iaid 
that (according to the Rawdyet-Saheeh') the opinion of Mohammed is 
the fame as that here recited. Our author, however, remarks that it 
is moft certain that Mohammed coincides entirely with Haneefa in his 

• By original compaffs between the Muffulmant and TagUbees. This is cxprclled at 
Jarge under the head of 

VoL, L H general 
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general principle^ that the impoft upon the land continues as beibre ; 
but he \^Mohammed'\ carries this ftill farther ; for, as where a Mujful- 
man purchafes lands, fubje£l to double impoft, of a loglibee, the <amt» 
continues upon him, fo, if a Togllbee were to purchafe lands of a 
Muffulman., fubjeft only to lingle impoft, he will not have to pay any 
more than the faid lingle impofl, fince a change in the property 
makes no alteration with relpe*ft to thofc rules to which the lands are 
lUbje^t. 


Land devolv- 
ng from a 
Mujffulman 
o a Zimmee 
jccomes 
lo tribute* 


If a Muffulman fell his lands to a Chr 'ffrdn, who is a Zimmee and 
not a Toglibeey and the Chrijlian aforefaid have feizin of thofe lands, 
Haneefa holds that tribute is to be collefted from the fame, the pay- 
ment of tribute being a conlequence of infidelity. According to Aboo 
Toofctf, the double tithe colle£ted therefrom is to be expended upon 
the objects of the expenditure of tribute^ which is a mode of adjuft- 
ment eafier than that of thus exchanging tithe for tribute. Mohcunmed 
holds that the lands remain fubjeft to tithe as before ; and he more- 
ov'er maintains that the tithey collected from thofc lands, is to be 
applied to the purpofes of Zak&t. — It is to be obferved that, if a Muf- 
fulman were to take thofe lands of a Chrijlian in right of Shaffa*^ or if 
the property in them were to revert to the feU^ being a Muffulmany on 
account of the fale having been invalid, in eitl^ cafe the lands remain 
fubjedt to tithe, as before ; in the firft inftance, becaufe the Muffuf- 
man, as Shafee\y muft effedt his purpofe (of obtaining the lands in right 
of Shaffd) by means of a contradt of fale with the proprietor, where- 
fore the tranfadlion here, in fadt, amounts to his furchajing the lands ; 
and, in the fecond inftance, becaufe, by the property in the land reverting 
to the Muffulman proprietor, on account of any invalidity in the fale, 
the cafe remains the fame as if no transfer by fale had ever been made ; 
moreover, the Muffulman's right is in no refpedt affedled by fuch in- 
validity, fince it is proper that that tranfadtion be altogether difre- 
carded : whence the cafe remains the fame as if no fale had ever 


♦ Neighbourhood^ or conjunSiion of property^ which gives a right i 
•j The perfon in whom the right of pro-emption lies. 
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taken 



Chap. VJ. 


5 ^ 


z A K A t. 

taken place ; and for all thefe reafons the land will continue fuhjeift 
to tithe as before. ‘ » 


If a Mujfuhnan convert the ground of his habitation into a garden, 
the fame having been his original property, (that is to fay, he being 
the firji grantee,") he owes tithe upon it where he waters it with tiihe- 
water, or tribute where he waters it with tribute-wfittv, becaufe this 
land is not, in its original defcription, either ///^e-land or /r/^«/e-land, 
and in fuch ground the mode of watering is the ftandard of the expenfe 
of cultivation. 


A Majoos * does not owe either tithe or tribute for his habita- 
tion, becaufe Omar exempted dwellings from all impoft. But, if the 
Majoos were to convert the ground of his habitation into a garden, 
he owes tribute upon the fame, although he Ihould water it with tithe- 
water, as he cannot lie under any obligation to pay tithe, becaufe that 
bears the fenfe of an oblation and abi of piety, of \\'hich an infidel 
is held to be incapable ; he is appointed, therefore, to pay tribute, 
which is conformable to his fituation, as being a fort of infliction. 
Our author remarks that analogy, (from the opinion of the two dif- 
ciples,) would fuggefl, that the Mcjoos owes tithe where the land is 
cultivated with r/V/6f- water ; fngle tithe, according to Af(?/6(7»wW ; and 
double, according to Aboo Toofaf : — the reafons for this have been 
related before. 


Cafe of a* 
Majoos, 


Rain-water, and the water of wells and fountains, and of lakes 
which are not under the particular authority of any individual, is what 
is termed water ; and the water of tlic artificial canals and aque- 
ducts, conftruCted by the kings oi AJim (fuch as the river of Jez, 
is tribute-yv?LX.tv. 


Definition of 
titie water 
and of/r/7'.v.T- 
water. 


* Meaning a worfliipper of fire j— a or Myjuin, 
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The riv’cr of Khdr%my called the Jyhoon [Oxus] is /;//6f-watery 
according to Mohammed ; and fo likewife is the Shyhoon^ and alfo the 
D'tjlet [Tigris] and the Fir at [Euphrates,] becaufe thole rivers are 
Oot under the authority of any perfon whatever, nor is any one entitled 
to an exflufive priviledge with refpefl to them, wherefore .they are 
the fame as the open fea. Aboo Toofaf confiders the waters of all 
thofe rivers as tribute-v/zitr, becaufe bridges of boats are occafionally 
thrown over them, which is an zA of feiziu, evincing that thofe who 
do fo are the guardians of the ftream ; and hence the water of thofe 
rivers mull necelfarily be deemed 

The lands of infants or •wotnen of the ‘Toglib tribe are fubjefl to 
the lame laws as thole of \}s\q mn of that tribe : that is to fay, upon 

impofed double tithe ^ and upon their 
fingle tribute ; becaufe peace was made with them on the terms of 
double contribution to purpofes of charity, but not to the fervice of 
the Hate : moreover, the lands of Mujfulman infants or women are 
fubjeft to a fingle tithe, and therefore the lame is to be levied twofold 
upon the lands of T'oglib women and children. 

Upon fountains of pitch or bitumen, or wells of fulphur, nothing 
is due where they are found in //V/>?-lands, becaufe thole produdlions 
do not come tinder the defeription of growing out of the earth [veget- 
ables,] but are rather the lame as the water of fountains, which 
fpring out of its bofom, and are not fubjedt to any impoft. The pro- 
prietor of fuch places, however, is fubjeft to tribute where they exift 
in tribute-hxiii ; but this is to be underftood only provided the con- 
tiguous foil be capable of cultivation, becaufe the impofition of tribute 
depends upon the proprietor of the land being able to cultivate the 
fame. 


CHAP. 
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CHAP. VII. 


Of the Dilburfemcnt of ZakAt, and of the Perfons to whofc 

Ufe it is to be applied. 


The obje^s of the difburfement of ZakAt are of eight different 
"defcriptions : first, Fakeers-, — secondly, Mijkeens* * * § \ — thirdly, 
the colleftor of Zakdt, (provided he be not a Hajh'miee t >) — fourth- 
ly, Mokcittbs, (upon w'hom Zakdt is beftowed, in order to enable 
them, by fulfilling their contraft of Kitdbaty to procure their free- 
dom;) — FIFTHLY, debtors not poflefled of property amounting to a 
Fkifdb ; — SIXTHLY, Fee Sabeel Oola^ [in the fervice of God | - 
SEVENTHLY, Ibtius SubecU or travellers and eighthly, Mowlefut- 
al-kalloob^. And thofe eight del'criptions are the original objefts of the 
expenditure of Zakdty being particularly fpecified as fuch in the 
Koran ; and there are, therefore, no other proper or legal objects 
of its application. With refpe£l to the laft, however, \Moivlefut- 
al-kaloob,'\ the law has ceafed to operate, fince the time of the pro- 
phet, becaule he ufed to beftow Zakdt upon them as a bribe or gra- 
tuity to prevent them from molefting the Muffklman\ and allb to 
fecure their occafional afliftance ; but when God gave urength to the 
faith, and tojts followers, and rendered the Mujfulmam independant 
of fuch affiftance, /the occafion of beftowing this gratuity upon them 
no longer remained ; and all the doctors unite in this opinion^ / By 
the term Fakeers is to be underftood perfons poflefled of property, 


Perfons 
whofe ufe 
Z,alai is to 
be applied. 


Definuion of 

A A 


* Fak€er and Mifkeen both apply to perforis in zvant; the diftintflion between thefe two 
terms is fully explained in the definition of thein^ a little lower down, 

t A defeendant from the tribe of the prophet. 

X The meaning of this phrafe is more particularly deferibed in another part of this 
Chapter. 

§ The tranflator is not able to find any precife meaning for this term in the lexicons. 
By Kulluh is underftood an Afil Arhecy or original Arabian of the defert, and it is probable 
that fomc tribe of thefe is alluded to in this place. 
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tlic whole of which, however, amounts to fomewhat lefs than a 
Nrfabj^^y Mijkeens is underftood perlbns who have no property 
A\'hatever. This comment upon the terms Fakeer and Mijkeen is re- 
corded from Moo Haneefa. Some, however, hold the reverfe de- 
fcription to be true. 

The Imam is to allow the officer employed in the colle£lion of 
Zakdt as much out of it as is in proportion to his labour: as much, 
therefore, is to be allowed as may fuffice for himfelf and his affiftants ; 
and Jbis allowance is not fixed to an eighth, Shafe'i argues that Zakdt ^ 
being appropriated to eight different objects, becomes thus divided 
into eight equal lots, of which one is the right of the colleftor, who 
is confequently entitled to an eighth of the whole. I Our doctors 
argue that, as Zakdt is paid to the colledor, not as alms^ but in the 
manner of a reward for fervicc performed, it follows that the pro- 
portion paid him muft be whatever may fuffice for that purpofe ; and 
hence it is that the colleftor is entitled to pay himfelf out of the col- 
leftions of Zakdt ^ although he fhould be rich ^ 


By the phrafe Feear-Rikdby mentioned in the Koran, (where it 
treats of the objects of expenditure of Zakdt^') is to be underftood 

' 00 . y And by the 

term Gharumeen, in the fame paflage, are meant debtor}^ Shafe'i lays 
that it means perfons who have involved themfelves in compofing the 
difterences of others. fBy the phrafe Fee Sabeel Oola^ in the lame 
paflage, is to be underftood (according to Aboo Toofcf) a perfon who, 
by poverty of eftate, is incapacitated and cut off from taking a part in 
the wars of the faitl^ that is, in the Jihdd Farz. {^ohammedy on 
the contrary, argues that the phrafe here mentioned applies to a 
perfon who, by poverty, is incapacitated from performing pilgrimage 


Mokdtibs : jihis definition is taken from Sefd Ben jeei 


* An cbjetlien and reply are here omitted, as they turn folely upon points of verbal 
trittcifm, and confequently do notf^it of an intelligible tranflation. 


the 
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the latter defcription, however, is neceflarily implied and underfiood 
in the former ; whence the phrafe in queftion may be (aid to apply 
to both. It is to be obferved that (according to our doctors) no 
portion of Zakdt is to be paid to fuch warriors as are in a ,ftate 
of affluence, none being objefls of its application but thole who arc 
poor. 


c 


By the term Ibnus Sabeel [travellers} is to be underdood perfons, 
in a ftrange place, having left their property at home, and who are 
conlequently deftitute of means of fupport^ 

^HE (even defcriptions of perlbns here (pecified are the proper 
objects of the application oi Zakdt’, and a proprietor (who chooles to 
dilburle his Zakdt himlelf, and not to pay it to the colleftor) is at 
liberty either to diftribute it, in equal (hares, among /even perlbns of 
thole different delcriptions, or to pay the whole to one of them. — 
This is the opinion of our dodlorsJ — Sh<^e'i has faid that a proprietor 
is not at liberty himlelf to dilburfe the Zakdt upon his own property 
in any other way than bellowing a part upon three individuals of each 
feveral defcription. The arguments on both fides here turn on Ibmc 
peculiarities in the Arabic language. Our doctors take their opinion 
from Amroo Bin Abbas. 


( 


mutt 


It is not lawful to bellow Zakdt upon a Zimntee, or infidel fubje£l, Zdiat not to 
becaufe the prophet direded Mdaz, laying, “ lake Zakat from the 
“ rich Mujfulmans, and bejiow it upon the poor MuJfulmans''j-^\iit 
although infidel fubje£ls are not entitled to (hare in Zakdt, yet other 
alms may be bellowed upon them in the manner of Sadka, or altns- 
gft. — Shcfe'i lays that they are prohibited from partaking of tliele allb, 
as well as of Zakdt : but our dodlors ground their opinion on this point 
upon a precept of the prophet, who has ordained that alms Ihould be 
bellowed upon perfons of every religion indilcriminately ; and our 
dodlors alfo alledge, that if it were not qJj account of the directions .to 
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Mdaz^ before quoted, they fhould deem the bcftowing of Zt^ imon 


Zimmees to be legal. 


a perfoii employ the Zakdt upon his property in the eredion of 
a mofque, or the burial of the dead, yet his Zakdt is not coniidered 
as being thereby difcharged, becauie, in the payment of Zakdt ^ it is 
eftabliflied as a principle that it (hall be made over to the perfon or 
perfons entitled to it ; and -fuch delivery does not appear in this 
.cafe. } 

Zakdt be employed in difcharging the debts of a defunft, this 
is HOt coniidered as a payment of Zakdt ^ becauie delivery does not 
appear in this inflance. ) 

I If a perfon employ the Zakdt upon his property in the purchafe of 
.a ilave, for the purpofe of granting him his freedom, this is not a 
difeharge of Zakdt Almdm Malik maintains that this a6l amounts to a 
•due difeharge of Zakdt ; becaufe he alledges that the phrafe Feear- 
Rikdk, which occurs in the Koran, applies to a Have thus bought 
.and liberated : but our do<flors argue that the emancipation of a Have 
amounts limply to a dereIi<5lion of property, and does not in any 
relpcd: bear the conllrudion of delivery or transfer of pofl'ellion. 

VJt is not lawful to bellow any part of Zakdt upon the rich, 
the prophet having declared that “ alms are not lawful to the iveal- 
“ tljy."-fShaf;i extends the ufe of Zakdt to warriors, although they 
Ihould be rich ; but the precept here quoted is in proof againll 
him. 

^It is not lawful for an owner of property to pay the Zakdt upon 
it to his father, grandfather, or great-grandfather ^ ncr to his Ion, 
grandfon, or great-grandlon ; becaufe the aife of property between 
him and thofe perfons is — that is to lay^ each ol thofe re- 

^ 4 latives 
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latives is entitled to the ufe of the other’s property ; and hcncc 
transfer of property, in its full fenfe, docs not cxift in thefe cafes.} 


/ It is not lawful for a proprietor to pay the Zakdt Upon his 
property to his ivife., becauic the ufe of property is common be- 
tween the hulband and wife, according to general cuftom ; nor is it 
lawful for a wife to pay the Zakdt upon her property to her hulband, 
(according to Hnneefa,') for the fame reafon. The two difciplcs have 
faid that it is lawful to give Zakdt to the hulband, becaule the wife 
of Abet' -Oola-h 'in-Mafaood alkcd the prophet, w hether Ihe Ihould give 
Sadka to her hulband ? — to which he replied, — “ Ton have hgre tivo 
“ duties, one, z/w/o/Saoka, the other, //6«/ ^/^relationship.” — But 
to this oiir dodtors reply, from Hanctfa, that by tJie term Sadka, 
mentioned in this tradition, is to be undcrllood \hc Sadka Nlfl, or vo- 
luntcny alms 


It is not lawful for a proprietor to bellow the Zakdt of liis pro- 
perty upon his own Mokdtib, or Am Walid, or Modabbir, becaufe in 
none of thefe cafes is there a transfer of property, lince that which falls 
to a y7(?T;6' becomes the property of his mailer; — and a mailer has, in like 
manner, a fuperior right in the property of his Mokdtib, whence the 
mailer’s transfer of property to him cannot be ellablilhed. 


It is not lawful for a proprietor to bellow the Zakdt of his property 
upon his Have, whom he may have partially emancipated, (according 
to Haneefa,') becaufe fuch a Have is held by him to Hand as a Mokdtib: 
but the two difciples maintain that the bellowing of Zakdt upon 
fuch a flave is legal, becaufe they hold this Have to be a debtor to his 
•mailer +. 


* In oppofition to TLok&t, which comes'under the defcriptioii of S<>dka Farz, or obli- 
gatory alms j and confcquently what is quoted above by the two difciples does not in any 
refpedt apply to the prefent cafe. 


t That is pr the remainder of his bondage. For a full explanation of this, fee 
Ittak. 
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is not lawful to beftow Zakdt upon the flave of a rich man, 
becaufe, if it be made over to the Jlave, it becomes the property of his 
majlef-, and the raafter being r/V/6, the delivery of Zakdt to him is 
illegal.) \^nd, in like manner, it is illegal to beftow Zakdt upon the 
child of a rich perfon, being an infant, fince the child is fuppofed to 
be rich in the property of the father : contrary to the cale of the child 
of a rich perfon, being an adult, who is poor, he not being accounted 
rich in the property of his father, although his fubfiftence be a debt 
upon his parents : and alfo contrary to the cafe of the wife of a rich 
perfon, becaufe (he, if flie be poor, is not accounted rich in the pro- 
perty of the huiband, or in proportion to, or on account of, the fub- 
ilftencc flie enjoys from him. 

It is not lawful to beftow any part of Zakdt upon peribns of the 
tribe of Hajh hn ; the prophet having faid, “ O, defeendants ofHaJhiml 
of a truth God hath rendered unlawful to you the Ghoosala )water 
“ dirtied by ablution] of men, and alfo their Chirk [fifth,] and In 
“ lieu thereof he hath ordained to you a fifth of the fifth of all plunder:'^ 
and by the term Ghoofdla is here to be underftood the Zakdt upon 
property, which is not lawful to Hafhimees : contrary to Sadka Nifi: 
and by the term Chirk is to be underftood the fame. By the tribe of 
Hajhim are here to be underftood the families of Alee, and Abbas, and 
Jafir, and Akleel, and Haris-Ibnal- Moot lib ; all thefe deriving their 
delbent from Hajhim the fon of Mindf, But by the name Hajhtm, in 
the words of the prophet before quoted, is to be particularly under- 
ftood Hajhim the great-grandfather of the prophet, who allb gives a 
name to a tribe *. 

I If a perfon were to beftow Zakdt upon another, erroneoufly fup- 
poung him to be a proper objebl of its application, and Ihould after- 


* What follows of tills palTage relates merely to the Arabian tribes, and is therefore 
quite ufelefs. 

' wards 
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if application of 
- it to tin im- 

he fhould give Zakdt to a perfon in the da7k^ and afterwards ducover propLTperfon, 
that perfon to be \x\^ father^ or his fon^ — in thefe cafes Zakat is con- 
fidered to be fully difcharged, and no longer to remain due. — This is 
according to Haneefa and Mohammed. — Aboo Voofaf has faid that, in 
the cafes here recited, Zakdt is ftill held to remain due, becaufe it 
was in the power of that perfon to inquire into, and difoover the par- 
ticulars concerning hint upon whom he bellowed •previous to 

making it over to him y and fuch being the cafe, where he is guilty 
of an evident negle£t, his atSt is null, and (gonfequently the Zakdt is 
Hill a debt upon hinal the lame as where there are feveral veflcls of 
water, fome clean affd others unclean, — or feveral garments, fome 
pure and others defiled, — in which cafe, if a perfon, after due deli- 
beration, fcleft one. of the pots of water, and perform his ablution u'ith 
it, or put on one of the garments, and fay his prayers, and he Ihould 
afterwards appear to have committed an error, a repetition of the 
prayer or ablution is held to be incumbent upon him. — Haneefa and 
Mohammed fupport their opinion, in this cafe, upon a decilion recorded 
of the prophet in a fimilar inftance ; and they moreover argue, that a 
knowledge of the lltuation and circumftances of men is only to be 
formed from conjeiflure, and cannot be ealily obtained to a degree of 
decifivc certainty, wherefore the matter is to be taken according to 
the donor’s conception of it ; the fame as in a cafe of prayer, where if 
a man, intending to turn his face towards the Kdha, were to look in 
another diredlion, and pray, and his millake afterwards appear, a 
repetition of the prayer is not incumbent upon him. ^t is recorded as 
an opinion oi Haneifa, that Zakdt is to be held difcHarg^ if thus 
bellowed, by millake, upon a rich perfon, but not if bcllo^vcd upon 
a Hajhtmee^ a parent., or a child ; but the Zdhir Rawdyci accords v\ irh 
what was before advanced.-^What is here mentioned proceeds upon 
a fuppofition that the Zakdt has been bellowed after due deliberation, 


wards difeover him to be rich, or a Hafhimee, or an inf del, — or. 


in confoquence of the donor conceiving that the receiver is a proper 
object of its application : but if he Ihould not have deliberated, or if, 

I 2 after 
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after deliberation, a doubt ftill remain, thp Zaidt is not difcharged, 
unlefs it afterwards appear that the receiver was a proper objeft of its 
application. 


unlefs that 
perfon he the 
Have or A/o- 
of the 
tlonor. 


a perfan beftow upon another, and afterwards difcover 

that this other is his own flave or MoMtib^ this is not held to be a 
difcharge of his Zakat^ becaufe, in this cafe, there is no transfer of 
proper/y, (According to what has been already remarked,) and the dif- 
charge of Zakat refts upon a complete transfer of it, as was formerly 
explained. ) 


{ It is not thought proper to beftow Zakdt upon a perfon poffefled 
of a complete Nifib in any property whatever, fuch an one being con- 
fidered as coming under the defcription of Ghannee^\ch,'\ becaufe this 
is the law term for any one poflefled of a Nijdb ; but the condition on 
which any perfon is accounted a Ghannee is, that the Nifdb which 
conflitutes his property be exclufive of all demands or incumbrances, 
(fuch as debts, and fo forth;) and on this precife quantity of abfolute 
property no Zakdt is legally due from the proprietor, the increafe 
thereof (undcrflood in the lapfe of Hawldn-Himl) being a condition of 
the obligation to Zakdt. 


Other perfons 
upon whom 
Tsakdt may 
be lawfully 
bellowed. 


/It is lawful to beftow Zakdt upon a perfon poflefled of lefs than a 
Nfib, although he be found in body and capable of laboury becaufe 
fuch an one conaes under the defcription of a Fakeer, who is one of the 
fpccified objedls ;of its application, and alfo, becaufe adlual necejftty in 
the fituation or circumftances of the obje£l is difficult to be afeertained, 
and therefore the rule is reftrifled to that defcription which affords 
argument of fuch neceffity ; and a deficiency in worldly property, to 
the amount of a K'lfab, affords fuch argument of neceffity with refped 
to the proprietor. 




If a perfon were to beftow to the amount of two hundred Dirms, or 

upwards. 
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upwards, of the Zakat of his property, upon one individual, fuch a pro- 
cedure is a bominable, but yet is Ic^^Xj^Ziffer has laid that this is illegal; j 
becaufe in the a<S of bellowing that quantity of Zakat, the perlbn who 
receives it becomes a Ghannee % which would induce the idea of Zakat 
being beftowed upon a Ghannee \ but to this our doctors reply, that 
the opulence of the perfon in queftion is an efFe£l of the gift of Zakat 
to him, and therefore he does not come within the defcription ot a*" 
Ghannee until <^ter it .has been beftowed ; — yet, where difcharge of 
Zakat tends to bring any one within the defcription of Ghannee, 
it is abominable, the fame as prayer when performed near ^ny 
filth. 


^Aboo Haneefa has find, “ I regard it as mojl laudable to bcjlow, 

“ upon a Fakekr, Zakat to fuch an amount as may preclude him 
from the necfjtty of begging for that du) 

/The transfer of Zakat ^i'om one city to another is abominable, it 

I - . citvnot traul 

being ratluT inuiipenlable that the Zakat of every city be beftowed feraWeto 
upon the claimants of that city; and alfo, bccaufe in this a regard is cent in cct- 
had to the rights of fovadr [neighbourhood :]-;^and hence it is abo- 
minable in men to transfer the Zakat upon their property from their 
own city to another, ^xcept either for the ufe of their relations, or 
for the purpofe of alftfting thofc who may be in greater neceftity than 
the inhabitants of their own city bccaufe in the one cafe exifts the 
peculiar duty of confanguinity, and irt the other the application of 
relief where it is moft required. — But although the transfer of Zakat 
from one city to another, excepting for the purpofes here mentioned, 
be accounted abominable, yet it amounts to a valid dilcharge of Zakat, 
bccaufdmie term Fakeer, mentioned in the facred writings as one of 
the proper objeifts of the application of Zakat, is not local, but 
general . ) 

* Literally, a rich perfon, in oppofitlon to FakceVy a poor pcrlbn. 
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M'hich are termed Ra%v6tib .[necefiarics,] any thing beyond 
^vhich he is not accountable for.-4Atid, in the fame manner, it is not 
incumbent upon a man to diiburfe the Sadka-fittir for his children, 
being adults,J^lthough thefe form a part of his family, ^caule he is 
not inverted with any authority of guardianfhip oyer them.^But 
yet if a man were to difburfe the Sadka-fttir on behalf of his 
vyife or adult children, without their defire, it is lawful, oh a 
principle of benevolence, their confent being by curtom under- 
rtood. 


Exception. 


Not incum- 
bent on be- 
half of flva/cs 
kept as ar- 
ticles of 
traffick. 


Nor on behalf 


is not incumbent upon men to pay the Sadka-fuiir for their 
; neither is it incumbent on ^ Mokdtib to pay it on his o\Vn 
account, ^uch an one coming under the delcription of a Fakecr.^ 

r is incumbent on men to pay Sadka-jitt 'ir on behalf of thcii 
Modabbirs and Am-JValidsy as being inverted with complete authorit} 
over themA 

LIt is not incumbent upon men to pay Sadka-fittir on behalf o 
their male and female flaves deligned for fale as merchandize^ Shafe 
alledges that the Sadka-fittir is obligatory upon fuch flaves, and tha 
the proprietor is to pay it for them ; and that the Zakdi upon them i 
due from the propwetor. In ftiort, Shafie'i holds that Sadka-fittir is du 
from the flave, and Zakdt from their proprietor, on two dirtin£I an 
fiparate accounts ; and confequently, that this does not induce the ide 
of a repetition of Sadka upon one and the fame property : but wit 
our dodors the obligation to Sadka-fittir^ on behalf of flaves, 
held to reft upon their owner, the fame z&Zakdf, and confequenth 
if the paytneirt of the former were incumbent, it would adm 
the idea of two Sadkas upon one property within, the year, whic 
is illegal. 

(No Sadka-fittir is incumbent upon any of the proprietors on a( 
count of a partnerfhip flav^, bccaufe none of them, individually, 

* 4 *' invert 
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invefted with complete authority over him, nor obliged to fiirnilh bis 
entire provifion. And, in the fame manner, no Sadka-fttir is in- 
cumbent upon any of the proprietors, on account of two or more 
P^nerfliip flaves, according to Hanecfa. — ^he two difciples have faid 
that, in this cafe, Sadka-fittir is incumbent upon the proprietors ; but 
in fuch a degree only, with refpeft to their fhare^ as may amount to 
a complete flave or flaves, and not to any fradtional part or portion of 
them : for inftance, if there vvere five flaves held in partnerfliip by 
two men, each partner would have to pay Sadka-fittir for tijoo flaves, 
and not for two and a half, — Some, however, have faid that the two 
difciples agree with Haneefa in their dodlrine upon this point, becauftf 
the fliare of each partner, individually, cannot be collefted into any par- 
ticular flave or flaves, until a partition take place of the partnerfhip 
flock, and confequently none of them appertains to either partner in 
particular. 

is incumbent upon Mujfutmans to pay the Sadka-fittir for their 
infidel flaves, on the authority of the tradition of Salba-Adwee^ already 
quoted, becaufe there the term fiaves is ufed generally ^ and is not 
reft:ri£lively applied to Mujfuhnan flaves ; moreover, in the traditions 
of Abbdsy it appears that the prophet faid “ "Render Sadka-tittir 
“ behalf of every frteman^ and afio of every fiavCf be that fiave a 
“ Christian, a Jew, or a Pagan and further, it is incumbent, 
becaufe the occafion of the obligation is here eflablifhed, and the pro- 
prietor [of the flave] is capable of taking upon him the refponfibility 
for fuch obligation. Shefei maintains that, in this inflance, no Sadka- 
fittir is due, becaufe the obligation to Sadka-fittir refls upon a flave 
himfelf, and not upon his owner ; and the former i(in the cafe here 
fuppofed) is incapable of fuch obligation, as being an infidel. 

Uf the flave be a Mujfulman., and his mafter an infidel^ in this cafe 
no Sadka-fittir whatever is due for fucli flave, according to all the 
doflors a according to our do£lors, evidently, becaufe they hold the 
01/ 1 , K obligation 


Incumbent 
on behalf of 
injiid flaves : 


but not on 
behalf of a 
flave the pro- 
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obligation of Sa^a-Jitt 'tr, with reipe^: to the Aave, to reft upon the 
mailer, and here the mailer is an infidel ; and, according to Shefiei, 
becauie he hcJds the obligation to reft upon the Clave himfelf, to be 
diicharged by his mafter ; and the mailer, in the prefent calc, is in- 
capable of difcharging it, as being an infidel. 

Ip a (lave be fold with a referve of option to one of the parties, the 
feller or the pnrchafer, determinable on the enfuing feftival of F/V//r, 
in this cafe the Sadka-fittir, on behalf of that ilave, is incumbent upon 
the party to whom he may ultimately belong. — Ziffer alledges that 
the difcharge of the Sadkafittir reils with the party in whofe behalf 
referve of optioh. was made a condition, becaufe the authority over that 
flave is in fa(ft veiled in him. Shtfiet maintains that it reils with him 
who has pofleflion in the interim, whom he holds to be the purchafer, 
on this ground, that the furniihing Sadka-fittir is one of the rules of 
pojfejfton^ the fame as furniihing fuhfijience. — Our doctors argue that 
the polTeifion of the ilave, in the prefent cafe, is a matter which* re- 
mains in fufpence, iince, if he to whom the option was referved 
chufe to diilblve the fale, the property in the flave reverts to the 
feller ; but, on the other hand, if he confirm the fale, and render it 
valid, the flave becomes the property of the purchafer from the period 
of the original engagement ; and the pofleflion thus remaining in 
fufpence, that which depend'§r upon fuch pofleflion muil remain fuf- 
pended alfo : contrary to the cafe of Nifka, which is requifite from 
day to day, to fupply the wants of nature, and is confequently in- 
capable of fuch fufpeniion. And if this flave be an article of traffick, 
the fame difference of opinion holds with refpe^l to the Zakdt upon 
him. 


S EC’TIO N. 
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SECTION. 

t}f the Mec^ure of Sadk.a-fittir, and 6f the Time of its 

Obligation and its Difcharge, 

(r«. meafure of a Sadka-fittir in wheat, or flour, or bran, or in 
dried fruits, is an half SAa\ and in dates or barley it is one ^bW.^l^he proportion of 
two difciples fay that dried fruits are the fame as barley in this re- 
fpe£t ; and there is alfo one tradition of the opinion of Haneefa to the 
fame efie6:.^The former is the do<3:rine recorded m the Jasna Sagheer. bedifeharged- 
Shafe'i fays that the meafure of a Sadka fttir, in all the articles here 
fpecified, is one Sda ; becaufe jiboo Seyid Kadooree remarks, that this 
was the cufiomary in all articles in the time of the prophet. 

—Our doctors fupport what w'as before advanced on the authority 
of the tradition of Salba Adveee., already repeatedly quoted ; and the 
dodlrine of the whole of the companions, (fuch as the Kholfa Ra-^ 

Jhidind* and others,) is confonant to that of our dodtors : the tradition, 
alfo, of Aboo Seyidy cited by Shefeiy implies no more than that, in the 
time of the prophet, people were accufiomed to give fbmething over 
what was obligatory.— The two difciples alledge (in fupport of their 
opinion, that dried fruits are the fame as barley') that Khurma [dried 
dates] is one fpecies of dried fruits ; and they being confidcred the fame 
as barley, it follows that all dried fruits, ^s being of one general ^e- 
feription, fhould be fubje£b to the fame rule. The argument of jRfo- 
neefa is, that dried fruits and barley are of a corre(jx>ndent nature, 
becaufe as the poor eat the flour of wheat with its bran, i^iido they 
dried fruit with its core or floiie : contrary to datesy which are the 
fame as barley, in as much as the flones of the one and the bran of 
the other are thrown away.— Barley meal is the fame as barley ; but 
it is beft that, /n dilcharging the Sasika-fittir in the flour or bran of 
either barley o^wheat, attention be paid to the value ythsA. is to fay, 
if, for inflance, the value of half a Siia of flour be equal to that of the 


• The immediate fucccflbrs of the prophet, 
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fame quantity of wheat, it will fuiHce to give half a Sda of flour, but 
otherwife not ; and the fame with refpefl to barley-meal.— -This is 
not noticed in the yama Sagheer, becaufe the value of the meal or 
flour does not commoiily fall fhort of that of the grain, but rather 
generally exceeds it. 


On difeharging the Sadka-Jittir with bt^ead regard is to be had to 
the v^ue only ; this is approved do£lrine. J 

"ft 

/The half Sda now mentioned is to be afeertained by weighty ac- 
cording to Haneefa', but the two difciples hold that it is to be afeer- 
sd by meqfur^ ^ 


In dilcharging the Sadka-Jittir^ flour is preferable to wheat, and 

■V 

money is preferable to flour, according to what is recorded from Aboo 
ToofeJ ; becaufe money fatisHes the wants moft amply, and flour mofi: 
readily contrary to wheat, which, after it b beftowed, requires to 
be made flour before it is fit for ufe.-^It is recorded, as an opinion of 
AbooBikr Ay dmujh, that wheat is preferable either to flour or money, 
becaufe this is univerfally admitted to be a proper article in which to 
dilcharge the Sadka-Jittir^ whereas concerning money and flour there 
are various opinions. 

(the Sda^ according to .^m Haneefa and Mohammed., confifts of 
eight Rails* o{ the Rails of Irdk. — Aboo Toofafhzs faid that it is only 
five Rails and one thirdp and this is allb the do<£lrine of Shejei ; the 
prophefcdteiving laid Our SAa is /mailer than that (f others."— 
ai'gument of the 'Tirrafine +, in this cafe, is, that it is recorded by the 
prophet, that he performed the Woosso by the Mid, (which is 
tw'O Ralls,") and the Ghojl by the Sda, (which is eight Rails \) 
and the Sda of Omar was the fame : moreover, this Sda is fmall com- 

m 

pared with that of Hajhimee, which was the Sda in common ufe. 


* A Rati is about fourteen ounces* 

t Literally, the two extremes^ as being the oldejl and youngeji of the three orthodox 
doctors i namely^ Haneefa and Mohammed^ 

6 wherefore 
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wherefore it is lawful to regard that mentioned in the tradition above 
quoted as the llandard in Sadka-fttir. 


^The obligation to the performance of Sadia-Jittir commences with 
the dawn of the morning of the feftival of Fittir ; that is to fay^ the 
arrival of that Ipecified period is a condition of its obligationjJ 'Shi^ei 
alledges that the obligation commences with the funlet of the laft 


Time of the 
commence- 
ment of the 
obligation. 


day of /?/7w/s««:-^and the refult of this difference of opinion is, that 
if (for inftanc^ an infidel were to be converted, and to become a 
Mujfulmany — or, if a child were to be born, — on the e ve of tb ^ feftival 
of Fittir^ the Sadka- fittir would be due on account of the convert or 
the child, according to our dodtors ; . but, according to Shafei^ it wouldp 
not be due : and, on the other hand, if a man’s child, or male on 


female Have, were to die on the laft night of Ramzan^ Sadka-fittir is 
incumbent upon him on their account, according to ;; but it 

would not be lb, according to our dodtors. — ^The. argument of Sbafiei^ 
in this cafe, is that the Sadka-fittir is eflentially coftnedled with, and 
bears relation to Fittir ^ [the adt of breaking of fall,] as the connedtioni 
of the terms evinces ; and the funfet of the laft day of Ramzan is the 
time of becaufe the faft may be then broken. — ^o this our 

dodlors reply, by admitting that the Sad&a-fittir is certainly connedled’ 
with the adt of Fittir, but the Fittir has reference to the day, and not 
to the night, whence it is that this period is exprefled by the words 
Tcewm-al-fittir \day of breaking faft,] and not by the words Lail-al~ 
fittir \night of breaking faft;] and hence it -follows that the obligation 
to the performance- t)f Sadka-fittir is connedled with the moriung of. 
thefeftival.of and not with the eve thereof. 


It is moft laudable that men difeharge their Sadka-fittir on the day 
of the feftival of Fittir, before they proceed to the molque to perform 
the prayers -of that feftival, becaufe the prophet did thn5); -and alfo, 
becaufe the precept regarding Sadka-fittir was ifllied with a view that 
this donation might relieve.the wants of the poor, and thereby enable 

them . 
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them to enjoy the feftival^ and to unite in the duties it with a 
cheerful mind ; and the deiigu is heft anfwered by the donation being 
made before prayer. \ 


•If the SadfM-fittir be difcharged previous to the day of the feflival 


of Fittir^ it is lawful ; bccaufe thp difeharge of an obligation, at any 
time after the eflabliOiment of the cau/e of the obligation, is legal, 
in the lame manner as that of Zaidt previous to the J^le of HawJdn- 
HdwL -S 


^ If a perlbn were not to difeharge the Sadka-Jittir within the day 
of the feftival of Fittir^ yet the obligation ftill continues, and it is 
proper that it be made good afterward^ becaufe the obligation of it is 
impofed with a view to the relief of the poor, which olgeft flill re- 
mains : contrary to facrijice^ the oWigation to which, if it be ueglefted 
on the Tcmjti'ol Nihr^ [the day of facrifeei being the tenth of the 
month Zee~al Hidjee^ drops altogether; — this being merely an of 
piety, in which the wants or rights of others are no way concerned. 


hedJtj. 
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Of N IKK AH, or MARRIAGE. 


N I K K A H, in its primitive fenfe, means carnal conJunSlton. 

Some have {aid that it fignifies conjunSiion generally. In the 
language of the law it implies a particular, contra^ ufed for the 
purpofe of legalizing generation. 
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FoTOsunder I JViARRiAGE is contrafted,— that is to f«y, is effected and legally 
riage^maybe Confirmed, — by means of de claration and confin t^ both expreflod in 
contraiicd. the p retgrit^ becaufe although ^e ufe of the preterite be to relate 

thdt which ts pajl, yet it has been adopted, in the law, in a creative 
fenfe, to anfwer the ncceffity of the cafe ^.^DeclaratioHf in the law, 
fignifies the fpeech which firft proceeds from one of two contracting 
parties, and confent the fpeech which proceeds from the other in reply 
to the declaration. \ ^ , 

^IarriagE may alfo be contracted by the parties expreffing them* 
felves, one in the in^i^^jl^ve ^ and the other in the preterite ; ^as if a 
man were to fay to another “ Contract your daughter in marriage to 
me,” — and he were to reply “ I have contracted” \rny daughter 
to you — ^becaufe his words “ CoatraCt your daughter to me” are 
exprefllve of a commiffion of agency, empowering to contraCl in mar- 
riage; and one perfbn may be authorized to aCt on both fides in 
marriage, ^as lhall be. hereafter explained;) wherefore the reply of 
the father, “ I have contracted,” ftands in the place both of declar- 
ation and confent^ — as if he had faid I have contracted, and I have 
■“ confent ed.” 


(^Marriage may alfo be contracted by the ufe of the word Nik- 
KAH, or marriage if a woman were to fay to a man “ 1 have 
married myfelf to you- for fuch a fum of money +,” and the man 
were to reply “ I have confented:” and, in like manner, by the 
word ^a%weej, or contrasting in marriage^ as if a woman were to fay 
a man “ J have contracted myfelf in marriage unto you,” and lb 

♦ Becaufe the prefent and future being exprefled, in the Arabic language, under cm 
, a contract exprefled in the prefent would be equivocaL 

t Meaning her dewer. 


forth : 
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forth : — and fo alfo, by the word Hibha^ or gift .as if flie were to I 
fay “ I have beftowed myfelf upon you and likewife, by the word 
Tamleek, or confignment, — as if flie were to fay “ 1 have configned 
“ myfelf over to you and fo alfo, by the word Sadka^ or alms-gift, 
as if fhe were to lay “ I have given myfelf as an alms unto you.” — 
Shaffei is of opinion that marriage cannot be contrafted except by the 
words Ntkkah and 'Tazzveejf becaufe the term ’Tamleek (for inftance) 
does not bear the conftruftion of matrimony either in a literal or 
metaphorical fenfe ; — evidently not in a literal fenfe, this term never 
being ufed to exprefs marriage ; nor in a metaphorical fenfe, becaufc 
a metaphor is to be underftood in a particular feitfe only from the pro- 
priety of its application, which is not the cafe here, the terms Nrkkab 
or Tdazzveej implying, conjundlion, (as was before obferved,) and be- 
tween the pofleflbr and the pofleflion no conjunftion whatever exifls. 
The argument of our db£lors, . in this cafe, is that confignment ope- 
rates as the principle of a right to a carnal conjun£lion in the fubjeft 
of it, in virtue of a right in the perfon, (as in the cafe of female 
flaves ;) and the right to carnal conjunction is allb eftabliflied by ma- 
trimony ; wherefore, as marriage and confignment thus appear to be 
both principles operating to the lame end, the latter may be metapho- 
rically taken for the former. 


^ARRiAGE may be contracted by the ufe of the term Beeya, or 
fak\ as if a woman were to fay to a man “ I have fold myfelf into 
“ your hands,” and this is approved,! becaufe fale operates as the prin- 
ciple of a right in the perfon, ana a right in the perfon is the prin- 
ciple of a right to carnal conjunction, whence the propriety of the 
metaphorical application of fale to matrimony. 


^According to the Razvdyet Saheeh, marriage cannot be contraClcd 
by the vfe of the term IJhdrity or blre^ as if a woman were to lay 

* This, and the two following terms, arc fuch as are ufed where the woman does not 
ftipulate any dower* 

VoL. I. L “I have 



74 


MARRIAGE. 


Book II. 


“ I have hired rnyfeif to you for fo much ;”) — nor by Ibdhity or pcr- 
miffion ; xior by Ihldly or rendering lawful ; nor by Areet^ or loan ; 
none of thefe operating as the principle of a right to carnal conjunction. 
— Neither can marriage be contracted by the ufe of the term Wafee~ 
yat, or bequeft ; becaufe bequeft does not convey any right of pof- 
fenion until after the teftator’s death ; — and as a contract of marriage 
in exprefs terms, referring the execution of it to a period fubfequent tor 
the deceafe of cither of the parties, would be null, lb ahb, in the pre- 
fent cale, a fortiori. 


Mufl be con- 
ira(5lcd in the 
prefence of 
witneflbs. 


Qualification 
of a witnefs. 


^ Marriage, where both the parties are Muffulmans, cannot be 
contracted but in the prefcuce of two male witnelles, or of one man 
and two women, who are fane, adult, and M ufulmam . / whether 
they be of eflablKhed integrity of character or otherwife, or may ever 
have futlered punilhment as flanderers.-^The compiler of this work 
obferves that evidence is an eflential condition of marriage, the pro- 
phet having declared ^ no m arriat^e is good wit bout evide nce 
this precept is a proof againft MuHky who maintains. that in marriage 
notoriety only is a condition, and not poftive evidence. — It is necefliny 
that the witnefles be free^ the evidence of flaves being in no cafe valid,' 
bccaule fuch are not competent to aCt in any refpeCl fui juris: and it 
is alfo requifite that they be of found mind and mature age, becaulc 
minors or idiots are incapable of aCling for themlclves ; and it is likc- 
vvife neceflary that they be Muffulmans ; the evidence of infidels not 
bekiig legal with refpeCl to MuJJultnans. 


Perfoni m^y 
witnefs a 
marriage, 
whofe tclli- 
monv would 
not be re- 
ctivcd 4n 
r cafes. 


The fex of the witnefles is not an eflential condition of their com- 
petency, infomnch that marriage may be lawfully contraflcd in the 
prefence of one man and two women : — neither is the integi'ity of the 
witnefles an eflential condition, infomuch that (according to our 
doftors) a marriage is valid if contra<5led in the prefcnce of two Fajiksy 
or unjufl: perfons^'^. — Shafci maintains that the integrity of the wit- 
nefles 


* The wrrd Fafik^ v/hlch throughout this work is ufed in contradiftinftion to Adily 
as therefore been rendered, in the tranilation, which b indeed the moft common 

acceptation 
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nefies is an cflential condition, becaufc evidence is entitled to reverence 
and refpC'St, the prophet having laid “ pay reverence to witnellcs 
and Fafiks are not proper objefts of fuch reverence, but rather tiic 
reverfe. — To this our doctors reply that Fafiks arc competent to aft 
for themfelvcs, and of couffe competency in evidence mufl alfo ap- 
pertain to them, fince they are not incapacitated from afli’ig u ith 
refpeft to others ; a Fajik, moreover, is capable of holding the office 
of a Sultan or an Imiim, whence it follows that he is alfo capable of 
becoming a Kdzee, or a vvitnefs. — A perfon wlio has fuffered punifii- 
ment for flander, as being ftill poffefl'ed of general competency, is alfo 
capable of bearing witnefs, fo far as merely refpeds declaration and 
confent in matrimony, but no farther, there being a pofitive prohibi- 
tion to the reception of fuch a perlbn’s evidence, which, however, 
admits < f exception in the prefent cafe, like that of blind perfons, 
or of the children of the parties, whofe evidence, although not ad- ' 
miffible in any other cafe, is yet allowed in marriage. 

^Ik a Mujjhlman marry a female infidel fubjefl in the prefence of Ij’y 
two male inf, del fubjedts it is lawful, according to Ahoo Toofaf mxHl m^iriiageof 
Flanccfa. \iohammed Z-wdi Ziffer maintain that it is not lawful, bccaufc woman: 
their tcOimonv, with refpedt to declaration and confent in marriage, 
amounts to evidence, and the evidence of inf dels regarding Mujfuhnans i 
is illegal; whence it is the lame in fadt as if they had not heard the 
declaration and confent of the parties. The argument of the two 
ciders, in reply to this objedlion, is, that evidence is required in ma- 
trimony, not with any view to the afeertainment of a point of pro- 
perty, (fuch as dower,') but merely in order to eftablilh the hulband’s 

right of cohabitation, which is in this cale the objedt. 

1* 

( If a man dclire another to contradt his daughter (being an infint) tlie nc^otla* 

' t©r of the con- 

acceptation of the word ; it muft, however, be iinderilood to relate to a perfon who 
ncgledts decorum in his behaviour and drefs, and fuch other inferlox poinrs, rather than to 
one who is aSually knov^ i to be diflionejh 

L 2 . iu 
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may in marriage to a third perfon, and the other fhould accordingly con- 
tain’ cafes, be trafl his daughter, upon the fpot, to the third perfon, in the prefence 
a vvitncfs to pcrfoii fo defiring, and the a£t be witneffed by only one perfon 

befides thefe two, the marriage is lawful j) becaufe, in this cafe, the 
fatlicr, as being upon the fpot, is confidered as the aftual contradlor 
of the marriage [on behalf of his daughter;] wherefore the fecond 
perfon Hands merely as the negotiator of the contrail, and of courfo, 
not appearing as a party in it, is a competent witnefs with the other. 
But, if the father of the infant aforefaid fliould go away, and be not 
actually prefent at the execution of the contrad, the marriage would 
be null ; becaufe the father, as not being prefent, cannot be confidered 
as the contrador, that appellation properly applying to the other — who 
appears to a£l, in his abfence, as his matrimonial agent on his daugh- 
ter’s behalf; confcquently here would be oxCiy one competent witnefs 
prefent; and one evidence is not fufficient; whence the marriage 
would be illegal. — And the rule is the fame where a father matches 
his daughter, (being an adult,) at her defire, in the prefence of one 
other witnefs ; that is to fay, if the daughter be hcrfelf prefent at the 
execution of the contradl it is legal, otherwife not. 


SECTION. 

Of the Prohibited Degrees ; that is to fay, of Jfomen vehom it is 
lawful to marry, and of thofe with whom Marriage is unlawful. 

It is unlawful f A MAN may not marry his mother, nor his paternal or maternal 
1 marry a grandmother; becaufe the word of God in the KoRAN/fays “ Your 
grandmother, “ AmS (that is, yOUr mothers J and your daughters a re FORBIDDExV 

“ to you;” and the primitive fenfe of the term Am \inother^ being 
origin or root, the grandmothers arc comprehended in this prohibition. 
The illegality of fuch a connexion is, moreover, fupported upon the 
united opinion of all our doHors. 

A man 
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man may not marry his daughter, on the authority of the a daughter m 
text above quoted, nor his grand-daughter, /nor any of his dired aiughu'r, 
defeendants.^ 


Neither may a man marry his {ifler, nor his fifter’s daughter, 
nor his brother’s daughter, nor his paternal aunt, nor his maternal 
aunt; the prohibition of luch in marriage being included in the text 
already quoted. 


a filler, i 

niece 

hunt. 


All the degrees of aunts are alfo included in this prohibition; to 
wit, maternal and paternal aunts, as well as the aunts of the father, 
and the aunts of the mother, both paternal and maternal: — fo allbthe 
daughters of all the brothers ; that is to fiy, of the full brother, and of 
the paternal * brother, and of the maternal brother ; and, in like 
manner, the daughters of all fillers, to wit, of the full fillers, and of 
the paternal fillers, and of the maternal fillers ; becaufe the terms 
ylmma, Khala, Okh^ and Okht, which occur in the pafl’age of the 
KoiyvN already cited, apply to all thofe degrees of kindred. 


It it not lawful for a man to marry his wife’s mothci^ whether 
he may have conlummated his marriage w'itli her daughter or not, 
the Almighty having prohibited Inch a connexion in general terms, 
without any regard to that circumllancc : (icither is it lawful for a 
man to marry the daughter of his wife;^but this only, provided he 
have already conlummated his marriage with the latter, becaufe the 
lacred text rcllricts the illegality of this union to that circumllancc, 
wherefore marriage with the daughter of the wife is illctui], w'hcrc 
carnal connexion has taken place with the latter, w hether the daugh- 
ter be an inmate of the hulband’s Haram or not. It is jiere to Ik; 
obferved, that the text in the lacred waitings v\ hich lavs “ Yocr 


or a mother 
ill Jaw, 


or a itef 
daughter 


^ By the terms maternal or paternal^ applied to brothers and fifttis, to be undcr- 
ftood i<7^brothcrs or i^^fifters, by the faihei'b or raoihci ’s fide. 


WOMEN 
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# 

“ WOMEN WHO RESIDE IN YOUR HafWflS, BEING THE DAUGHTERS 

OK YOUR WIVES WITH WHOM YOU HAVE HELD COHABITATION, 

“ ARE UNI.AWFUL TO YOU,” has merely reference to cuftom, anrf 

¥ 

does not imply that the refidence of the daughter in the man’s Haram 
along with her mother is unlawful; for it is ufual, when a man marries 
a woman who has a daughter by 4 former hufband, that .the latter ac- 
companies her mother to his houfei and is thence confidered as one of 
his Haram 



or a ftcp-mo- 
thrr, or llcp- 
grandmo- 
tlier, 


• « 

/ It is unlawful for a man to marry the wife of his father, or of his 
grandfather, God having fo commanded, faying “ Marry not 

“ THE WIVES OF YOUR PROGENITORS.’ 


7 


ter-in law, or 
grand daugh- 
ter-in-law. 


_ Neither is it lawful for a man to marry the wife of his fon, or 
of his grandfon, the Almighty having faid “ Wed not the wives 

“ OF YOUR SONS, OR YOUR DAUGHTERS WHO PROCEED FROM YOUR 
“ LOINS.” 


s 


or k nurfc, 
,or a foflcr- 
fider. 


y It is not lawful for a man to marry his fofler-mother, or his 
fofter- filler, the Almighty having commanded, faying “ Marry 

“ NOT "^OUR MOTHERS WHO HAVE SUCKLED YOU, OR YOUR 
“ SISTERS BY fosterage;” and the prophet has alfo declared, 
“ Every thing is prohibited by reafon oj fojterage vehich is fo by r 
“ of kindred." , 



or two fiflers. It is not lawful to marry and cohabit with two women being 

liners J neither is it lawful for a man to__cohabit with two lifters in 
virtue of a right of pofl'ellion, [as being his ftaves^l becaufe the 
Almighty has declared that fuch cohabitation with lifters is un- 
lawful. 


• This obfervation is introduced merely with a view to explain an ambiguity in the 
text referred to. 


If 
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If a man marry the fifler of his female flave with whom he has 
^cohabited, fuch marriage is approved, the contrail being, in this 
cafe, entered into by parties competent in every relpe£l. — And this 
marriage being legal and valid, the man muH: not afterwards hold any 
carnal connexion with his female flave, even though he fliould ngver 
confummate his marriage carnallyllWith her After, becaufe a wife 
ftands, in the law, as a Fu'mina^ututa:—-i\tit\xti‘ Ihould the hufliand 
indulge iii the connubial enjoyment with this wife until he fliall pre- 
vioufly have rendered her After [the flave] unlawful to him, and rc- 
linquilhed lAs right of cohabitation wit^her, by fome means or other, 
fuch as (?lnancipating her, or marrying her to another man, in order 
to avoid the conftrinftion of cohabitation with Afters ; but having fo 
done, he may afterwards cohabit with his wife; becaufe then no 
breach of the law wovdd enfue, Alice a female flave is not held in the 
law, merely as fuch, to be a Fa^tnina Fuluta. 


a man fhould happen to marry two Afters by two contracts *, 
and it be not known with refpeft to which marriage Arft took place, 
a feparation from both the Afters muft enfu^ becaufe it is evident 
that his marriage with otte of the iujo is illegal, but it is impoftlblc to 
afeertain with which, by reafbn of ignorance of priority; ndf is it 
conceivable that a judgment fliould he pronounced legalizing the mar- 
riage of cither, unfpraAcd, Ance the marriage of both remaining 
unafeertaincd, a rule to make the lame valid would be illegal, as not 
leading to any good or advantage ; for the advantage propolcd in ma- 
trimony is procreation^ which is unattainable without carnal connexion 
of the parties ; and this connexion with a woman unfpecihed is inad- 
miftible : moreover, allowing the marriage to be valid, it would I'C 
injurious to both, as laying them under the matrimonial reftraiuts 


* This doubtlefs fuppefes a cafe where a man is coiitrac'fed in marriage thro;'g!i 
the agency of others empowered by him for that purpofe, (as flraJI be fiien’ti in an 
enfuing chapter) and who may engage in the contract without his imnicJiate know- 
ledge. 

without 


Cafe’ of two 


A noth' rcafc 
of two filler:!. 


i ■ d 
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A man may 
not marry an 
aunt znAnicce: 


or two women 
related within 
theprnhibited 
degrees. 


lan may 
marry a wo- 
— and her 


MARRIAGE. 

without the advantage of the connubial enjoyment, w'hich neither could 
legally poflefs ; for all which reafons their feparation is iudifpenfable. 
And in this cafe each fifter is entitled to receive an half dower, 
becaule, if either could have been proved to be ijrft married, fhe 
would have had a claim to her full dower, but the priority of marriage 
of either remaining unafcertaine<i|| the dower is thus divided between 
them. — Some have faid that this is only where each of the lifters re- 
fpeiftively maintains the priority of her marriage without either being 
able to adduce any proofs ; but that where they both declare their ig- 
norance of fuch priority, not^ig whatev'er is to be paid to either, 
xmtil fuch time as both agree to receive an halt dower, as alfcve, be- 
caute that is due to them in virtue of a priority unafeertained, where- 
fore it is neceftary either that each Ihould rclpe£tively maintain her 
priority, or that both ftiould agree, as above,# before any decree for 
payment of an half dower to each could be pafled. — But if each lifter 
maintain her priority, and both produce equal evidence in fupport 
of it, an half dower is the right of each, according to all the 
doctors. 


I It is unlawful for a man to marry two women, of whom one 
is the^.i?//«/ or ntecc of the otlicr, the prophet having declared a pre- 
cept, as recorded in the Zahir-Rawdyet) to this effect. 


/ It is not lawful for a man to marry two women within fuch de- 
gree of affinity as would render a marriage between them illegal, if 
one of them were a inanj — and for the fame reafon, becaule this 
would occalion a confulion of kindred. 


/ But a rnan may marry two women, one of them being a widow, 
and the other the daughter of that widow’s former huft)and by another 
wife, becaufe here exifts no affinity, either by blood or foftcrage.— 
7.iffer objefts to this, and maintains that the marriage would be illegal; 
becaufe, if the daughter were fuppofed a ;«««, a marriage between 

her 
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her and the widow would be illegaly and thefe two confequently flaiid 
in the fame predicament, with rclpedl to each other, as thofe in the 
preceding cafe.— To this our dodtors reply that the illegality there 
Rated is fuppofed to exift only in cafes where this fuppofition, if ap- 
plied t(\ei ther of the wome n^ would render their naarriage illegal; but 
that does not hold in the pref^t inftance, for if the widow were 
fuppofed to be a man, ihe could lawfully marry the daughter. — And 
it is moreover related, in the Nakl Saheeh^ that Abdoola the fon of 
J&Jir married a wife and a daughter of Alee. 


(ip a man commit whoredom * with a woman, her mother and Cafes which 
daughter are prohibited to maintains that they are not 

prohibited, becaufe whoredom does not induce Hoormat-Moofdhirat^ 
or prohibition from affinity ^ as this law of prohibition is a peculiar 
diftindtion bellowed upon the fervants of God through the divine 
favour, and whoredom, being a crime, cannot poffibly induce that 
which is a favour of God.— To this our dodtors reply, that the carnal 
adl operates as a principle or caufe of a mutual participation of blood 
between the parties concerned in it, in virtue of the child which is, 
or may be, the fruit thereof, that partaking of the father and the 
mother refpedlively, in toto^ for it is ufually laid This child is the 
“ offspring of fuch a man and of fuch a woman f and this participa- 
tion being thus ellablilhed between the child and each of the parents 
refpedlively, it is virtually fo between the parents themfelves, becaufe 
although a portion of the child be a part of the mother, yet it is at- 
tributed, in totOf to the father, whence a part of the mother is attri- 
buted to him ; and vice verfa ; and a mutual participation of blood 


being thus ellablilhed between the man and the woman, it fol- 
lows that the mother or the daughter of the latter Rands as the adlual 
mother or daughter of the man, becaufe the former would be the 
grandmother of the child produced by fuch adl of whoredom ; Re is 
therefore the root of the root of fuch offspring, and the offspring is the 


* Arab. ZlnnOf meaning either fornication^T (Vide Sales’s Koran.) 

VoL. I. M branch 
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branch of a branch from her ; and it is inconceivable that the child 
Ihoxild be a branch of a branch from her, unlefs the fornicator were 
confidered as a branch from her, and the grandmother the root 
of the forniojitor : and the fame reafoning applies with refpe£l to the 
daughter. 


/ If a woman touc h a man in luft [i. e. manu penem Jricans, fiuprttnt 
excitat^'\ the mother and daughter of that woman are thereby pro- 
hibited to \\vca..^Shafei fays that they are not prohibited. And the 
lame difference of opinion obtains in cafes where a man touches a 
woman in luft, or fees the pudendum of a woman; or where a 
woman fees the yard of a ma n, in luft ; in all which inftances our 
tlo£lors hedd that the mother ordaupJter of fuch woman are rendered 
unlawful to the man: but Shaffei maintains a contrary fentiment, 
arguing that feeing or touching do not amount to the ahfolute 
infomuch that the ufual ceremonies required by the law, after the 
carn^ a£fc *, are not here neceflary.— To this our dodlors reply, that 
I'uch afls as thofe, being a caufe of copulation, ftand as that conftruc- 
tively.— — It is to be obferved, that by touching in lujl, with refpeft to 
a man, is meant producing a priapilm with the hand, or increafing 
the turgudity of the virile member, by the fame means, where the 
priapilm already exifts.— This is an approved definition of that phrafe, 
as to the term lujiy with refpeft to young men in full vigour and equal 
to the performance of coition; but with refpeft to old men, and 
Inneens (or perlbns naturally impotent,) the exciting of luft amounts 
only to caufing the heart to beat more quickly than ufual, or increafing 
that palpitation where it already exifts.— —By the exciting of luft in 
women or eunuchs is underftood limply caufing a defire of coition, 

or increafing that defire where it already exifts. -Thefe definitions 

are recited at large in the Fatdvee Alumgueeree, By feeing the pu- 
dendum of a woman is underftood, feeing the entrance of the vagina, 

^ Such as ablution^ and fo forth* 


which 
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fuppofcd pradicable unlefs fhe be in a reclining 

pofture. ' 

Ip a man indulge in lewdnefs with a woman until produce an 
emiffion, fome have faid that this occafions Hoonnat-Moofabirat^ or 
prohibition from affinity, [with refpe£l to the kindred of that woman ;] 
but it is certain that this does not occafion prohibition, becaufe the 
man, by producing an ex-vulval emiffion, manifefts that coition was 
not his intention ; wherefore it docs not ftand as fuch. And, in like 
manner, if a man enter a woman ^ ano^ fome have laid that this 
occalions prohibition from affinity, as fuch an a£t amounts to touching 
in luji', but it is certain that this does not occafion prohibition, becaul'e 
the carnal conjundlion of the lexes does not ftand as procreation on any 
other principle than as it may be the occafion of offspring, which it 
cannot poflibly be from the performance of the a£l as above de- 
fcribed. 

^ If a man repudiate his wife, either by a complete or a reverfible 
divorce, it is not lawful for him to marry her lifter until the expira- 
tion of her Edit^ — Sbafei maintains that it is lawful, becaufe by 
cither of thofe forms of divorce the former marriage was completely 
diflblved, infomuch that if a man were to have carnal knowledge of 
his repudiated wife during her Edit^ knowing the illegality of the 
fame, he would be liable to the punilhment for whoredom. — To this 
.our doftors reply, that whatever the nature of the divorce may have 
heen, whether reverfible or complete, the marriage with the firft 
lifter does ftill, in fat!it, continue during her Edrty in virtue of the 
continuance of feveral of its effcfls, fuch as maintenance, and cuftody, 
and inability to marry another man ; neither does it appear, in the 
book of divorce, that any punilhment for whoredom is fpecified in the 

C ♦ The time of probation which a divorced woman is to wait before jflie can engage 
in a fecond marriage, in order to determine whether or not flic be pregnant by the former. 
See Book IV, Chap. XII• ^ 

M 2 cafe 


A man cannot 
marry the 
lifter of his 
repudiated 
wife during 
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with Oaves; 


and With 


and with 
Majoojees* 


and with 
Pagans^ 


cafe of the hufband having carnal connexion with his repudiated wife 
within the term of her Edit ; although^ according to the book of 
punlJhmcntSf he would incur it, becaufe, by the aft of divorce, the 
hu {hand’s right of cohabitation is diflblved, and confequently any fub- 
fequent cohabitation with her would bear the conftruftion of whore- 
dom j but yet his other rights are notdiflolved (as was above obferved,) 
wherefore, if he were to marry the fecond filler before the expiration 
of the former’s ESt^ it would amount to a marriage with two fiftera 
at one time, which is forbidden. 

mailer may not marry his female flave,. nor a miftrefs her 
bondfinan, jbecaufe marriage was inftituted with a view that the fruit 
might belong equally to the father and the mother, and mafterfhip 
and fervitude are contradiftory to each other, wherefore it is not ad- 
milfible that offspring fhould thus be divided between the mailer and 
the Have. 

/ Marriage with ^Kitdbet woman is legal, according to the word 
of God,V‘ Women are lawful to you, such as are Mah/arias 
“ of the scriptural sects:” (thetermAfe>^»« does not, in this 
pallage, imply a Mujlamitey but merely a woman of ehalle reputa- 
tion *.) — Free Kitdbee women, and thole who are Haves, are equal in 

point of matrimonial legality, as lhall be demonllrated hereafter^ 

* 

It is unlawful to marry a Majoofee woman ^ God having laid 
“ Ye may hold correspondence with the Majoofees the 
“ same as with the Kit&bets, but ye must not marry 

“ THEIR DAUGHTERS, NOR PARTAKE OF THEIR SACRIFICES.” 

is unlawful to marry a Pafran woman,) according to the words 

* This comment upon the text is meant as an exception to the general definition of 
the term Mahfana^ as explained in the laws concerning Hander, Book VII. Chap. V . 

of 
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of the Korak, “ Marry not a woman of the Polytheijls until 

“ SHE EMBRACE THE FAITH,” 



V A Mujfulman may marry a woman of the Sabeans\ flie believing 
the fcriptures, and profeffing faith in the prophets ; but if the worfliip 
the ftars, and believe not in any of the divine fcriptural revelations, 
it is unlawful to marry her, — fuch being idolaters. — ^The diverfity of 
opinion which is recorded between Haneefa and the two difciples, 
originates in their different ideas with relpe£t to the Sabeans ; each 
arguing according to his own premifes, for Haneefa accounts the 
Sabeans to be Kitdbees ; whereas the two difciples confider them as 
worlhippers of the ftars. 


and with 


Cit is lawful either for a man or a woman to marry during the Marriage^ 
Jhrdm * * * § of pilgfimage.^.Wfi/^y alledges that it is unlawful. And the 
fame difference of opinion obtains in the cafe of a Mobrhu -|- coiitra£ling 
in marriage a woman to whom he is guardian. — Shafe'i fupports his 
opinion upon a precept of the prophet, “ Mohrims marry not, nor 
“ caufi to marry ," — In oppofition to this, however, our dodtors pro- 
duce the inftaiice of the prophet himfclf, who ara.\ vic(i Meyemoona 
whilft he was a Mohrim ; and with refpedt to the traditionary precept 
cited by Shafe'i,^ as above, it is to be regarded as folely applying to the 
adl of carnal conj undlioa ; that is- to fay, the viQxiiNikkah \ in that 
fentence is to be conftrued into IVuttee §, — as if he had faid, “ Let not 
“ Mohrims hold carnal connexion^ nor Mohrimas admit men to fuch 
“ connexion." — This indeed is rather a weak comment, fince the 
word Nikkah has never been conftrued into the admitting of man 
to the commiffion of the carnal a£t : but the better principle upon 
which to anfwer it is that from the grammatical conftrudlion of the; 


• The period of the pilgrims remaining at Mecca. 

t A pilgrim, whilft he remains at Mecca. 

J Meaning con^wiSlim in \t% primitive fenfe, and marriage in its oceafunalknit. 

§ Literally conjuntlun^ but generally applied to the carnal a£t. 

fentence. 
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I'entence, the words of the prophet may be rendered into merdy a 
negative ?'emark^ rather than a pnjitive proIeHition, 


^It is lawful for a Muffttlmatty who is free, to marry a female flave, 
whether flie be a Mujllmat or Kitdheea, although he be in circum- 
Rances to marry a free woman^that is to lay, able to-pay a dower, 
and afford an adequate maintenance to fuch a woman. — Shafei lay* 
that a man cannot lawfully marry a Kitdbee flavc, he holding that 
it is not lawful for a freeman to marry any Have except of uecelfity, 
becaufe by fuch an aft he incurs the confequence of fubjefting a por- 
tion of his body to bandage ; that is to lay, his leed (which is a 
portion of his body) by entering the womb of a Have, is born in 
bondage ; neceffity, therefore, he holds can alone legalize fuch a mar- 
riage, and conlequently, that ability to pay the dower and maintenance 
of a free woman prohibits a freeman from marrying a Have ; but from 
this rule he excepts Mujlima Haves. — With our doftors, on the 
other hand, marriage with female Haves of every defeription is legal, 
becaufe the text of the Koran, on which the legality of marriage is 
founded, extends to all deferiptions of women, to Haves as well as to 
thole who are free: — and, with refpeft to what Shafei objefts, that 
^ fuch an a£l a tnan incurs the confequence of fubjeding a portion of 
“ his body to bondage f it may be replied that, by marrying a Have, a 
man is only withheld from producing free children; but it is not 
thence to be concluded that he, de faBoy fubjefts a portion of his body 
to Havery, as this portion (to wit, his feed) is neither free nor other- 
wile ; and as a man is at liberty to abftain from producing the child 
itfelf, (either by not marrying, or by marrying a woman who is barren') 
it follows that he is certainly at liberty to abftain from producing it in a 
ftate of freedom. 




It is unlawful for a man already married to a free woman to marry 
a Have, the prophet having ilTued a precept to this effeft, V‘(Z)o not 
'^ry a flewe upon {along with] a free vooman''^Si>(^i lays that 

^ the 
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the marriage of a flave upon a free woman is lawful to a man who is 
a flave; and Malik likewife maintains that it is lawful, provided it be 
with the free woman’s confcnt.— The above precept, however, is^an 
anfwer to both, as it is general and unconditional : — moreover, the 
legality of marriage is a bleffing to malip and females equally, but the . 
enjoyment of it is by bondage refl:ri£l;ed to one half, infomuch that 
flaves can have only two wives, whereas freemen may legally have 
four, (as will be explained hereafter,) and flavery operating thus re- 
fl:ri£tively upon males docs fo equally upon females ; — upon the former 
it operates by a reftriftion in point of n^ber, as above ; but fince, 
with refpedb to females, this is impoflible, it has its effedl: by a re- 
jftriftion- in point of circumjiances', for inftance, by reftrifting the le- 
gality of the marriage (rf female flaves to certain particular circiim- 
ftances, as in the prelent cafe, where it is admitted only under the 
circumftance of the man not having any free wives. 


A man may lawfully marry a free woman upon a flave, the pro- 
phet having fo declared '.-^moreover, a woman who is free is law- 
ful under all circumftances, the principle of reftri£lion beforenientioned 
not operating with refpeft to fuch a woman. 


but a man 
wedded to a 
flave may 
marrv a free 

W( 


a man marry a flave during the Edit of complete Aivorce of 
another wife who is free, it is null, according to Haneefa.-^-\^Q two 
difciples allcdge that it is valid, as under the circumftances now re- 
cited it does not amount to marrying a flave upon a free woman ;• 
whence it is that if a man were to make a vow that he would not 
marry another woman upon his prelent wife, and he were afterwards 
to divorce his wife, and to marry another woman during her Edit, he 
would not be forfworn. The argument of Jlaneefa, in this cafe, is that 
the marriage with the free wife does ftill in fome fliape remain, on 
account of the continuance of feveral of its efteCfs^ wherefore tint 
with a flave during the term of the free woman’s Edit is not adinil- 
lible,^n a pfinfiplc of caution : contrary to the cale of a vozv, as 
4 recited 



88^ MARR’IAOE. 'Bck)kII. 

recited above, becaufe there the intention of the vower goes only 
to exprel's that he would not introduce another wife to the prejudice 
of her right of Kijfm\ but her right of Kijfm * is annihUated by 
divorce. 


Four wives 
allowed to 
freemen; 


and two to 
Haves. 


A man* 
having the 
fttU number 


0 is lawful for a freeman to marry four wives, whether free or 
flaves ; but it is not lawful for him to marry more than four, becaufo 
God has commanded in the Koran, laying “ Ye may marry 

“ WHATSOEVER WOMEN ARE AGREEABLE TO YOU, TWO, THREE, 

OR FOUR,” and the numifers being thus exprefsly mentioned, any 
beyond what is there fpecified would be unlawful.-^<Si6^i alledges a 
man cannot lawfully marry more than one womaar of the delcription 
of flaves, from his tenet as above recited, t^t “ the marriage rffyee- 
“ men with flaves is allowable only from necejflty the text already 
quoted, is, however, in proof againfl: him, flhee the term l^ijfa 
[ivomen^ applies equally to free women and to flaves. 

isL unlawful for a man who is a flave to marry more than two 
women ;\Mallh maintains that it is lawful for a flave to marry as 
many women as a freeman, he holding it as a principle, that a flave, 
with refpeft to marriage, is in every particular the fame as a free 
perfbn, infomuch that, (according to him) a flave is authorized to 
marry without his proprietor’s confent. — The argument of our doctors, 
in this cafe, is that flavery operates to the privation of one half of the 
natural privileges and enjoyments, and the legality of four wives in 
marriage being ctf this defeription, it follows that the privilege of a 
flave extends to the pofleffion of two wives only, in order that the 
dignity of freedom may be duly fupported. 


c 

'‘If a man, having four wives, repudiate one of them, it is un- 
lawful for him to marry any other woman during the term of that 


* Impartiality in cohabitation with his wives. See Chap. VL 


\Vife’s 
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wife’s Edtf^ whether the divorce, under which fhe ftairds repudiated, 
be reverfible or complete. ) Shafei's doftrine differs from this. His 
reafbiiing, and the reply \o it, are the fame as in the cafe of a man 
marrying a fifter of his wife during the term of the latter’s Edit. 


of wives a I * 
lowed, cannot 
marry during 
the EJit of 
one of them. 


man may lawfully marry a woman pregnant by whoredom, a man may 
but he mufl not cohabit with her until after her delivery. — ^This is 
the doctrine of Maneefa and Mohammed^pr-eboo Yoofaf fays that a mar- 
riage made under fuch a circumftance is invalid : if, however, the 
defeent of the Eottus be known and eftablifhed, the marriage is 
null, according to all the doftors.-^The argument upon which Ahoo 
Toofqf fupports his opinion as above, is, that the illegality of the 
lilarriage, in cafes whqre the parentage of the Feetus is eftablifhed, 
originates purely in a principle of tendernefs towards the Feetus^ and a 
Feetus is an objeft of this tendernefs, although it be begot in adultery, 
fince it is innocent of any offence; whence procuring the abortion of 
it is illegal ; marriage, therefore, with a woman pregnant by adultery 
is invalid, equally with one where the parentage of the Feetus is af- 
certained, and for the fame reafon. Our doflors, upon this point, 
argue that the woman is lawful in matrimony, on the authority of 
the facred writings, the Koran faying “ All w^omen are law- 

“ KUL TO you, EXCEPTING THOSE WITHIN THE PROHIBITED PE- 
“ GREEs :'” and the prohibition of cohabitation until after delivery, is 
merely on account of the impropriety of fowing feed in a foil already 
impregnated by another, a prohibition which occurs in the traditions. 

With refpeft to what Aboo Yoofaf alledgcs, that “ the illegality of the 
“ marriage in cafes where the parentage of the Feetus is eftablifhed, 

** originates purely in a principle of tendernefs towards the Feetus ," — 
it is altogether unfounded, becaufe the nullity of the marriage in that 
cafe originates in a regard for the ri^ht, not of the Feetus, but of the 
father. 


(It is unlawful to marry a woman taken in war, being pregnant at but not a 

VoVl. ■ N the 
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the time of^er capture^ becaufe the parentage of her "Feetus is afcer^ 
tained / 


A man cannot 
contrail his 
Am ■ Wuhd 
(being preg- 
nant) to an- 
other; I 


If a man contraift his Ain-lJ~aIid, who is pregnant by him, to- 
another man, it is null, becaufe' tlie Am-JFalid is accounted as the 
Firajh of her mafter, or partner of his bed, infomuch that the parent- 
age of her child is eftablilhed by the law in him, independant of any 
formal claim or acknowledgment thereof on his part ; wherefore, if 


the marriage were valid, it would induce the exiftence of a right to 
cohabitation in two individuals with one and the fame woman, a right 
which is null, as it would occalion a. doubtful parentage. 

Objection. — The Am-lValid being declared the Firdjh of her 
mailer, it would appear that his marriage of her to another would not 
be legal, although Ihc were not pregnant. 

Reply. — ^I'lie Firdjh right of a mailer in his Amrff'^alid is of but 
■weak confideration ; whence it is, that if he were to deny her child’s 
defeent from him, it would become ballardized on the inllant, with- 
out any alTeveration. His right in her, therefore, not being of 

any account, independent of pregnancy, is not prohibitory to her 
marriage, unlcfs as conne<5l'ed with that circumllance. 


bur he may 
fo contratl 
his enjoyed 
female Have. 


a mail have carnal connexion with his female flave, and after- 
wards contraft her in marriage to another man, it is lawful; becaule 
an abfolute flave is not accounted as a Firdjhjpx partner of her mallcr’a 
bed, lince, if Ihe were to produce a child, me parentage would not be 
cflabliflicd in him unlcfs he were to claim it. — But yet it is advifeable 
' that the maflcr, previous to contra£ling her to another perfon, fuffer 
one term of her courfes to elapfc, fo as to guard againft the poflibility 
of his feed mixing with that of the other. — It is to be remarked, in 
tills place, that the marriage of the Have, under the circumllance now 
mentioned, being valid, it is lawful for lier hufliand to have carnal 


* As ncceflarily proceeding; froin fome one of the enemy- 


connexiou 
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connexion with her immediately, and before her purification from her 
firft fucceeding courfes, according to Haneefa and Aboo I'oofaf.— 
Mohammed alledgcs, however,-, that it witt be laudable in the hutband 
to abflain from carnal connexion with her until one complete term of 
her courfes lhall have elapfed, becaufe it is poflible that there may 
remain in her womb feed of her mafter, — wherefore it is requifite 
that it be purified of that feed, the fame as in a cafe of the purchafe of 
a female flave. — ^The argument of the two Elders, in this cafe, is 
that the inftitutc of the law, legalizing her marriage, is in itfelf a 
proof that her womb is unoccupied, as the law does not admit any 
marriage to be legal but under that fuppofition ; wherefore purifica- 
tion, in the prefent inftance, is not made a rule, either laudable ttf 
kijttn&ive : contrary to a cafe of purchafe, that of a female flave being 
held lawful although flie be pregnant. 


If a man marry a w^^man, knowing her to have been guilty of 
whoredom, he may lawfully have carnal connexion with her i 
ately, before^hcr purification from her courfes, according to the 
Elders: but Mohammed deems it laudable that he have no fuch connexion 
with her until after her purification. — The reafoning of each upon this 
point is to the fame eife£t as in the preceding cale. 




Nikkah Matat, of ufufrutluary marriage, where a man fays 
to a Avoman “ I will take the vfc of you for luch a time for lo 
“ much,” is void, all the companions having agreed in the illegality 
of it.-^It is related in theNi?.^/ Saheeh, that Ibn AILku retraced from 
his nrfl opinion and embraced that of the other companions: — (or Ilm 
Abbas was firfl: of opinion that the ufvfruH here mentioned is allow- 
•able; but Alee informed him that the prophet had declared it unlaw- 
ful, upon W'hich he re.tra(5lcd from his opinion of nfufrutl being 
allowable: — Ibn Abbas having thus rctraflcd, ad the companions 
appear to have agreed concerning its illegiiitv. 

i. X O O w * 
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and fo alfo a 
temporary 

marriage. 


A Nikkah MiifwOKKET, or temporary marriage, — where a man 
marries a woman, under an engagement of ten days (for inftancc) in 
the prefence of two witnelftfe, — is nuH/^Z^r afferts that fuch mar- 
riage is valid and binding, the condition expreflM of a fpecified' period 
for its continuance being of no efFeft; becaufe a marriage is not to be 
held null on account of a null or illegal condition therein exprefled. — 
The argument of our dodlors is that a temporary marriage is of the 
lame nature with a ufufru£iuary marriage; and in all contrafts regard 
is had to the fenfe rather than to the letter^ wherefore a temporary. 
marriage is null as well as a ufufrudluary marriage, whether the period 
fpecified be Ihort or long; becaufe the principle on which a contraiS:- 
of marriage falls under the defeription of Mat At i, or ufufruAluary,, is itst 
Containing a Ipecification of time; and the lame is found in a JAiikkan. 
Mowokket, or temporary marriage. 


Cafe of a 
double mar* 
by one 
coBtraa. 


/If a man marry two women by one contra«fl, one of whom is 
lawful to him, and the other prohibited, his marriage with the one 
who is lawful holds good, but that with the other is voi^ becaufe in 
that only a caufe of nullity is found: contrary to where a man puts 
together a freeman and a flave, and fells them by one agreement, as 
fuch fale is null with refpeft to both, becaufe is rendered null by 
an invalid ^ndition, and the confent to the contrail: of lale is required 
with refpeil to the free perfon, in order to the legality of it ^ith 
refpeil to the Jlave% this is therefore an invalid condition, as (hall be 
demonftrated in treating of is to be obferved that the whole 
of the ftipulated dower, in the cafe now recited, goes to her with 
refpeil to whom the marriage is lawful, according to Haneefa. With 
the two difciples, on the contrary, the dower is divided into the 
proper dower to each and therefore Ihe with refpe 61 : to whom the 
marriage is legal receives the amount of her proper dower, and the 


♦ That is to fay, a dower fuitable or proportioned to the rank and circumftancc of 
each refpedlively. 


remainder 
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remainder drops in favour of the hufband ; and the fame is recorded in 
the Mabfoot. 

^ a woman fuc a man on a plea of marriage, declaring that fuch 
an one had married her^ and produce evidence in proof of her affirma- 
tion, and the Kdzee accordingly declare her to be the wife of fuch a 
man, and it fhould fb happen that the man had never been aftually 
married to that woman, yet he may, after this, lawfully rcfide with 
her ; — and this is a fign of the authority of a judicial decree (or order 
of the Kdzee") in regard to appearance : and if the woman defire carnal 
connexion, the man may lawfully hold fuch coimexion with her; — 
and this is a fign of the authority of a judicial decree, in rca/djf.^'The 
authority of the judicial decree extending both to appearance and rr- 
ality is a tenet of Haneefa', and is alfo found in a prior opinion of Aboo 
1 oofaf. — In a more recent opinion of A bi\q Mvhamm'd 

and Shafe'i, « is not law'ful for the man to have carnal connexion with 
this woman, becaufe the Kdzee has erred in his proof, as the witnefies 
bore falfe teftimony, and an error in the proof deftroys the authority 
of the decree in regard to reaiit^ wherefore it is, in fome meafure, 
the fame as if the witnefles •were flaves or infidels, in which cafe the 
decree would have no authority either in appearance or reality, and fo 
it would appear in the prefent inftance like wile; but here the decree 
has authority in regard to appearance, on account that the witnefles 
gave a true teftimony in appearance ; yet it has no authority in reality, 
as their teftimony is falfe in point of fadt', whereas, where the wit- 
nefles are faves or infidels, the decree is deftitute of authority in ap~ 
pearance alfo, as the proof remains uneftablifhed even in appearance, 
lince the difeovery of their hem^fiaves or infidels is practicable. — The 
argument of Haneefa is that the witnefles are held, with the Kdzee, to 
bear true teftimony, and this is proof, as it is impoffible to afeertain 
whether their teftimony be adiually true: contrary to the fiate of 
bondage, or the infidelity of witnefles, as thefe are circumftances eafily 
known and alcertained, wherefore their evidence is not proof in any 

4 V 
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way. — Now the decree being founded on the and the authority 
of the decree, in refpeft to reality, being here poflible, by previoufly 
taking the marriage for granted, as a matter of neceflity, it follows 
that the decree has authority in rcfpedl; to reality, in order that the 
contradiction between the two may be obviated in every thape, — ^for if 
the were not lawful to him in reality, it would ccc^on a contradiction 
between the two, inftead of obviating a contradiction : contrary to a 
cafe of property claimed generally (that is to lay, without any mention 
of the caiife of propriety,) fuch as if a man were to claim a female 
flave generally, and bring falfe evidence, and the Kdzee decree the 
flave to the plaintiff, and it afterwards appear that the witnefs bore 
falfe teftimouy, — for in this cafe the decree has authority in appear-^ 
ance, bift not in reality, becaufe the caufes of propriety in the Have 
are feveral, fuch as fale, purchafe-, gift, and inheritance, and regard 
cannot legally be had^^o any one of thcle as being prior to the others, 
fuice no one of them has precedence of the others, and to regard the 
vjhole oi them as prior, is impoflible; whei'efore the decree cannot 
pofl'efs any authority [in reality. '[ Obferve that the previoufly taking 
the marriage for granted, as a matter of neceffity, is on account that 
a decree lignifies the promulgation ofa thing which is eftabliflied, and 
not the eftabliflament of a thing which is not eflablifhed, — for, if it were 
not previoufly taken for granted, it would follow that a decree figni- 
fies the eftabliflrment of a thing which is awcftabliflied, wherefore the 
marriage is neceflarily firfl; taken for granted ; and this is poflible in the 
cafe of a claim of marriage, but not in a cafe of general propriety, for 
the caufes of propriety there are multifarious, and no one of thefe has 
priority over the other; — in fuch a cafe, therefore, the regarding of 
any one caulc of propriety as prior to the others is unpoflible. 


C H A P. 
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CHAP. II. 

Of Guardianfliip and Equality. 


A WOMAN who is an adult, and of found mind, may be married^ 
by virtue of her own confent, although the contrail may not have 
been made or acceded to by her guardians; and this, whether fhe be a 
virgin or a Siyeeba. — 'Phis is the opinion of Hancefa and ^boo I'oofaf, 
as appears in the Zdhir Rawdyet.~\i is recorded, from Aboo Toofaf, 
j^at her marriage cannot be contrailed except through her guardian. 
\^obammcd holds that the marriage may be contrailcd, but yet its 
validity is fufpended upon the guardian’s confentj^on the otlier hand, 
Mdlik and Shafei afl'ert that!|ja woman can by no means ccnitradl herfelf 
in marriage to a man in any circumftancc, whether ^Lvhb or without 
the conlent of her guardians ; — neither is the co.rijK^tciit to contract 
her daughter or her flavc, nor to aft as a matrimonial agent for any 
one, fo as to enter into a contract of marriage on bcl .alf of her coiifti- 
tuent ; bccaulc the end piopofed in marriage, is the acquiftion of thofe 
benefits which it produces, fuch as procreation, and lo forth; and if 
the performance of this contract w ere in any ref peel committed to 
worncfi^ its cud might be defeated, they being oi weak realon, and 
open to flattery and deceit . — Mohatmned argues that this apprchenfion 
is done aw ay by the pemifiion of the guardian being made a rcquifitc 
condition, — ^ realoning upon which tiie Zahir Kdwuyct proceeds 

in this cafe is that, in marrying, the woman has perfeu'med an aft 
afFcfling hcyfclf 07 ily^ fully conrpetenr, as beingy./Ar 

and adults and capable of dhlinguifhiiig from cvil^ w hence it is 
that flic is by law capacitated to aft for her felt in all matters of pr(> 
perty, and likewife to a hulband ; . neither docs a woman re- 

quire her guardian to match her for any dlhcr realon than as fhc may, 
by that means, avoid the imputation wdiich iiiighi he thrown upon 

her 


An adult 
femalt* mr 
eng-rtge in 
contra»a\vitli- 
out her 
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u Kiefs the 
match be 
unequal. 


her modefiiy if flie were to perform this herfelf; for all which reafons 
a woman contrafting herfelf in marriage is valid, independent of her 
guardian, although it fliould be an unequal match ; but yet, in the 
latter cafe, (the guardian is at liberty to diflblve the marriage.5-ilt is 
recorded as an opinion of Haneefa and Aboo Toof<^\ that the marriage 
is illegal if there be an inequality between the parties.^It is alfo re- 
corded that Mohammed afterwards adopted the fentiments of the two 
elders upon this point, and agreed with them, that the marriage 
here treated of is lawful, and that its validity is not fufpended upon 
the approbation of the guardian. 


An adult 
viigin cannot 
be married 
her 


is not lawful for a guardian to force into marriage an adult 
virgin againft her conlent.^This is contrary to,the dodlrine of Shafei, 
who accounts an adult virgin the fame as an infant, with refpefl to’ 
marriage, fince thcnformer cannot be acquainted with the nature of 
marriage any more than the latter, as befng equally uninformed witli 
refpe£t to the matrimonial ftate, whence it is that the father of fuch 
an one is empowered to make feizin of her dower without her con- 
fent. — The argument of our dotflors is that the woman, in this cafe, 
is and a Mokdtib, (that is, fubjedl to all the obligatory obfer- 
vances of the law, fuch as fafUng, prayer^ and fo forth,) wherefore 
no perfon is endowed with any abfolutc authority of guardianfliip over 
her : contrary to the cafe of infants, over whom others are ncceflarily 
endowed with this authority, the underftanding of fuch being de- 
fetftive, whereas that of an adult is held complete, in confequence of 
her having attained to years of diferetion ; for, if it were otherwife, 
(he would not be fubjedl to the obfervances of the law : from all which 
it follows that this woman is the fame as an adult fon ; and that all her 


a£ls with refpeft to matrimony are good and valid, the fame as his 
•with refpeft to property ; neither is her father empowered to make 
feizin of her dower without her confent exprefled or virtually under- 
ilood, ^s he is not at liberty to do fo where Ihe has forbidden him. 


Whenever 
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0^ ^j^fiENEVER a guardian, being the perfbn empowered to engage 
in the contract, requires the confent of an adult virgin to a marriage, 
if ihe fmile or remain lilent, this is a compliance; becaule tlie pro- 
phet has laid “ A virgin muji be confulted in every thing ivhich regards 
“ herfelf ; and ij Jhe be Jilent it Jignijies ajfent'," and alfo, becaufe her 
affent is rather to be fuppofed, as Ihe is alhamed to tcllify her defire ; 
and laughter is a Hill more certain token of aflent than lilencc : con- 
trary to vocepingypji, this manifefts abhorrence, fince tears are moll 
commonly the du'e<£l of grief, and not of joy, which is rarely the oc- 
cafion of them, and therefore not to be regarded. — Some have laid 
that if her laughter be in the manner of jell or derifion it is not a com- 
pliance; nor is her weeping a difapproval, if it be not accompanied 
with noife or lamentation. 
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- ^But if a marriage be propofed to an adult virgin by any other than 
lier guardians, or by a IValee Bayeed, (or guardian of a more dillant 
degree than her father, brother, or uncle,) her filcnce or laughter are 
not fufficient, until Ihe lhall from her lips pronounce an explicit com- 
pliancy becaufe here her filcnce might be conflrucd to arife from Ihy- 
nefs towards luch a perfim as being a llranger, and not from her con- 
lent to the match ; and if it were even to be confidcred as a token of 
approbation, 3'et, under fuch a circumllance, it mull be regarded as 

doubtful: but this is not the cafe if the perfon who propofes the 

* 

marriage he afling' merely as a rncjfcnger from her parent, or other 
immediate guardian ; becaufe" to fuch an one the fame iigns of aflent 
or diflent fuffice as were Ipccificd in the preceding cafe. — It is here 
be oblervcd that, in requiring the woman’s conlcnt as aforelaid, it is 
requifite that the hulband propofed to her be particularly named and 
defcrlbcd, fo as to enable her to form fome idea of him, whereby to 
afeertain her liking or diflike; but it is tinneceflary to name or fpccity 
the dower; and this is approved, hccaufc marriage may be 
independent of any dower, as that is not eflential to it. 
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If a mail contraft an adult virgin in marriage to another without 
her knowledge, upon her receiving intelligence of it the fame tokens 
I'ufficc, to hgnify her compliance or approval, as were fpecified in the 
former cafe ; that is to fay, if (he laugh or remain lilent (he confents, 
or if (he weep (he difapproves, provided the perfon contra(n:ing on her 
behalf be her guardian, and as fuch empowered fo to contra«5t; but if 
the contract be entered into by any other than her guardian, her con- 
lent is not underftood until (he (hall have exprefled the (ame in terms; 
and in this, as in the preceding cafe, the naming and delcribing of the 
hulband to her is a requifite comlition, but not the fpecification of the 
dower. — It is to be here obferved that, if the perfon who conveys the 
intelligence to her be a Fazoolce^ (that is, one u ho is neither an agau 
nov guardian,') number or integrity are conditions eflcntial to the eflecl ; 
that' is to fay, the information mull: be conveyed to licr by tivo per- 

fons, or at lead by one perfon of known good repute, according to 

« 

Haneefa: but if the informer be acting merely as a niejfcngcr from 
the guardian, then neither number nor integrity arc conditions, ac- 
cordino' to all the doftors. There are manv cales fimilar to tliis with 

o ^ 

refpedt to the point at prefent in qiicdion, liicli as the recall of an 

ambafl'ador, and the revocation of the privileges of a / 


Tokens of 
CO tfent from 


/ If a guardian propofe a marriage to a Slyceba, (or woman with 
whom a man has had carnal connexion,) it is ncccllary that her com- 
pliance be particularly cxprelfed by vvordp Inch as, “ I confent to it," 
becaufethe prophet has laid “ Siyeebas are to be confulted,'' and alfo 
becaufe a Siyeeba, having had connexion with man, has not the fame 
pretence to lilence or (hynefs as a virgin, and confcquently the filcnt 
(igns before intimated are not fufficient indications o( her afl'entj^to the 
propofed alliance. 


Cafes under 
which a wo- 
man ib ftill 
confide red as 
a virgin, in 


C If the (igns of virginity in a girl (hould happen to be effiiced, either 
by leaping or any other exertion, or by a wound, or by frequent re- 
petition^ of the menfes, yet (he is dill to be condder-ed as a virgin ; 

c that 
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that is to fay, her filcace is a fufficicnt figii of her acquiefccnceA a 
marriage propofed,ybccaiife fhe is ftill in reality a virgin^ the law ac- 
counting every woman fuch who has not had carnal connexion with 
the other fex, — and confcquently fubje£t to the fame (hynefs and re- 
ferv'e, from her not being accuftomed to male fociety. — And if the 
figns of virginity be efhiced even* by fornication * yet (he here alfo 
Rands as a virgin, according to Hancefa. Aboo Toofaj\ Mohammed, 
and Sbafe’i, are of opinion that the filence of luch an one is not a fuf- 
ficient token of confent to a marriage propofed, becaufe Ihe is actually 
a Siyceha, fince file has a£tually had connexion with nian. — Hanecfa 
in this cafe argues that people in general flill fuppofe her to be a 
’Virgin, and hence confider her fpeaking as a breach of decorum, and 
confcquently fhe will refrain from fpeech; her filence, therefore, 
muft be held fufficient, left her delicacy be violated : contrary to a calc 
M'here a woman has loft her virginity either in an erroneous or an in- 
valid marriage, as fuch an one would not be held a virgin with rclpeft: 
to the point in qucfllon, the law having manifefted her carnal con- 
nexion, by inftituting, in her cafe, obfcrvanccs which are a confe- 
qucncc of it, (fuch as KJlt and Dower, ^ and by eftablilhing the paren- 
tage of her child, whereas it recommends, as laudable, the concealment 
of fornication : this, however, is only where the calc is not of a very 
notorious nature ; for if a v oman be known to abandon hcrfelf to 
fornication jwiblicly, her lilcncc would not be deemed lufficient. 


/ ]]■ a man ftiould lay to a ivoman “ You have heard of your being 
contrafted to me by our friends, and remained lilent ; ” and flic 
icply, “ No, I refufed you,” or “ I diflented,” her declaration ■.s« 
be credited V lavs that the declaration of the hufband is to be 

credited, on account that filence is the original ftate of nian, wherefore 
the perfon who adheres to that is the defendant \ and the repulfion of 

^ 4M ..A 1-*^ ^ ^ 

the marriage is fuper've nien ty wherefore the perfon who adheres to that 
is the plaintiff’, the cafe is therefore the lame as where a perfon enters 
into a contraft: of fale under a condition of option, and pleads a rc/ec- 

O 3 


tokens of 
confent. 


Cafe of alle- 
gation and 
denial. 
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tion tiftcr the timo of option has elapfed, and the other denies the re- 
je£tion, — for in that cafe the declaration of the denier is to be credited, 
as he adhere* to what is original, to wit, Jilence. Our doctors, on the 
other hand, fay that the hufband, in the prefent cafe, on account of 
his pica of filcncc^ pleads the obligation of the contract of marriage, and 
confequently of his being the proprietor of the woman's perfon * ; and 
that the wife, by pleading the rejection, fets afide the claim of her huf- 
band, and muft therefore be coufidcred as the defendant, in the fame man- 
ner as when a depofitce pleads the refloration of adepofit, and the pro- 
prietor of thedcpofit declares that he had not returned it to him; becaufc, 
in fuch a cafe, the declaration of the truftee would be credited, fince 
he is in reality the defendant, although in appear^ce he be the plaintiff, 
for he frees himfelf from refponf bility, and the original date of man 
is freedom, and an exemption from refponfibility : — it is otherw ife 

Avith reipedl to the cafe of a condition of option in fale, becaule the 
obligation of a file is manifcflcd after the lapfeof the time of option, 
and therefore the perfon who pleads the rejeClion is plaintiff both in 
reality and in appearance. But here, if the hulband Ihould produce 
evidence in fupport of his lilence, the marriage becomes cltablilhed : 
if, however, he hav^c no evidence, then an oath mufl not be impofed 
upon the wife, according to Haneefa. — I'his is one out of fix cafes in 
which an oath is incujt^bent upon the defendant^ according to Haneefay 
in oppofition to the opinion of the two difciplcs; as will be fully 
treated of under the head of fales. 


Infants 
bj contracted 
by tl eir 
guardians 


^Thk marriage of a boy or girl under age, by the authority of their 
D^ernal kindred, is lawful, whether the .girl be a virgin or notj the 
prophet havings declared ‘‘ Marriage is committed to the paternal 
“ kindred^ ^dlik alleges that this is a power the exercife of which 
dees not appertain to any of the kindred except the father . — Shafet 
maintains that it belongs only to her father or grandfather: and he 


* Arab. BoQ7»a^ i. e. Genitale Mullcrisn The jArafe here adopted 
flood, in marriage and divorce-^ throughout. 


is to be .thus under- 

adds 
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adds that this ftflvilegc does not appertain to any guardian whatever 
with reipedl to an infant Siyeebuy although he be her father or her 
grandfather . — Mdlik argues that po#er over freemen is eftablilhcd 
from ncccihty ; but in the prefcnt inllatice no fuch neceflity exifts, as 
infants are not fubje’^H: to any carnal appetite ; yet it is vefted in a 
father, on the authority of the facred writings, contrary to what 
analogy would fuggcft : — but he alfo fays that a grandfather, not 
being the lame as a father, is not to be included with him. Our 
doilors, on the other hand, allege that the guardianlliip veiled in a 
father is in no refpefl; contrary^ hut is rather agreeable to analogy; 
becaufe marriage is a point which involves in it many confidcrations, 
both civil and relii ions ; md it is not perfe(fl unlefs the parties be equal 
in degree according to the cudomary acceptation ; and this equality 
is not alw.o's to he fo'":d ; wherefore authority is veiled in the fatlicr 
to contract his clnldrcn Jiring their minority, left an opportunity of 
marrying them equally mi„ht be \o^.—ShaJci argues, that cntrulliiig 
the power of Cvaiti ailing marriage to any others than the father or 
grandfather would be opprelhve upon the child, lince it is to be fup- 
pofed that no others are equally interefted in its welfare or happinefs; 
on which principle it is that kindred of a more diftant degree are not 
empowered to ail with refceil to the property of infants, a matter of 
infinitely lefs imnortance than their perfons^ and c||nlequently the ails 
of fuch, with req.eil to the latter, are unlawful a fortiori , — Our doc- 
tors argue, that affinity is a caul’e of aifcilion in other relations the 
fame as in the parents, and in whatever degree that may be defeilive, 
a provilion is made againft any evil con!(. quence, by veiling in jAe 
child an option of acquielcence in the match alter puberty, w'hich ac- 
quiefcence is ncceflary to conllilute its validity; contrary to the cale 
of ails with refpctl to property , becaufe thefe are capable of repetition, 
lince they are done w'ith a view to the acquilition of gain, which 
cannot be obtained blit by fuch repetition ; and fuch being the calc, 
if any lofs fliould happen in the property, it is irretrievable; wlicrclore 
authority to ail in refpeil to property is ufelefs, unlels it be ablblute; 

and 
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and abfolute authority cannot be eftablifhed where there is" any defe6F; 
The argument of Sbafei, in Tupport of his fecond propofition, (to 
wit, “ that this privilege does Hot appertain to any guardian whatever 
“ with refpeft to an infant Styeeba, although he be her father or 
grandfather,”) is, that her becoming a Siyeeba% to be confidered as 
endowing her with fulficient underftanding and capacity to a£t and 
judge for herfelf, on account of her being thus accuftomed tc male 
lociety, wherefore the law operates upon this conlidcration , without 
any regard to the abfolute fa£t of her being endowed with fuch a por- 
tion of underftanding or not, as that is a matter which does not 
readily admit of afcertainment. To this our do£tors reply, that the 
infant requires a guardian whofe tendernefs|||nd aftedtion muft be ne- 
ceflariJy admitted ; neither can her acquaintance with the other fex 
be confidered as endowing her with any additional portion of uirder- 
ftanding in regard to mankind, without concupifcence, which, in a 
child, docs not exift. — It may alfo be further obferved that the pre- 
cept of the prophet already quoted is general and indiferiminate, and 
therefore includes all relations equally; which makes it a fufficient 
anfwer to Malik and Shafei, 

‘ Relations ftand in the fame order in point of authority to con- 
tradl minors in mamage as they do in point of inheritance ; but this 
authority, in the more diftant relatives, is fuperceded by the exiftence 
of thofe of a nearer degree. 


Cafe in 
•which the 
marriage of 
infants con* 
tinucs bind- 
ing after 


jjuberty. 


If the marriage of infants be contradled by the fathers or grand- 
fathers, no option after puberty remains to them ; becaufe the deter- 
mination of parents in this matter cannot be fufpe<fted to originate in 
finifter motives, as their afFctftion for their offspring is undoubted ; 
wherefore the marriage is binding upon the parties, the fame as if they 
had themfelves entered into it after maturity. | 


But 
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But if tlje contrail fhould have been executed by the authority of 
hthers than thei^ parents, each is relpedtively at liberty, after they 
become of age, to chufe whether the marriage fhall be confirmed or 
annulled.— -This is according to Haneefa and Mohammed. Aboo Toofaf 
maintains that j' in this cafe alfo, no option remains to them, fince he 
confiders all guardians to be the fame as parei ^s.^ To this Haneefa 
and Mohammed reply, that th e more diftant the guardians Hand in 
their affinity to the parties, the lefs warm arc their affe£bions fuppofed 
to be; W'hence it is to be apprehended that, in contracting tlie mar- 
riage, fclf intereft, or fome other finifter motive, might operate in 
their minds to the dilad^ntage of the infant under their guardianffiip, 
an evil which is provided againll; by leaving an option to tlic infiuit 
alter maturity. — It is to be obferved, however, that this cafe, apply- 
ing generally to all except the father and grandfather, includes the 
mother of the infant, and alfo the ; becaufc the former, as 
being a woman, is deficient in judgment ; SniJ the latter, as a flranger, 
in affcClion; and confequently a right of option muH: be referved to the 
infant after maturity.— Wf- is alfo to be remarked that, in diflblvingthc 
-''marriage, the decree of the Kdzee is a neceflary condition in all 
calcs of option exerted after maturity :)contrary to the rule in the 
exertion of a fimilar right of option after manumiffion ; tliat is to fay, 
if a mafler marry his female flavc to any perfon, and afterwards eman- 
cipate her, fhc will have a right of option upon her emancipation; if 
fhe pleafe the marriage continues, but if fhe difipprovc it is diflolved; 
and the decree of the Kazec is not eficntial to fuch difl'olution : but 
it is otherwife in the cafe of option after maturity ; becaufc that option 
is referved with a view to guai'd againff injury to the otlier rights of 
the parties, which might occur in a variety of inflances, and which, if 
admitted, (as, if the marriage w'ere abfolute., they mufl be,) would 
be calculated tp introduce many evils into the married llatc, fince the 
guardian might, for inftance, in executing the contract, agree to an 
inadequate dower, or to an unequal match ; and as the diflolution of 
the marriage thus tends to afFe£t other rights, a decree of thc^Kdzee 

is 
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is eflential thereto : byt, in the cafe of the female flave, the right o; 

O i 

option after emancipation is intended as a fecurity agafnft an evident 
injury to herfelf, as the huiband’s power over her is extended, and hi{ 
authority, as well as her obligations, in many relpefts enlarged, b) 
her emancipation from flavery ; whence it is tlfat th^ right of option 
is reftridlcd to female flaves only, and does not extend to males, to whom 
the above principle -would not apply; and fuch being the cale, the diflb- 
lution of her marriage is* to ' be TCgardcd merely as the removal of a 
hardfliip from herfelf, in which the decree of the Kdzee is no wa}i 
neceflary, fince all perfons are entitled to relieve themfclves from 
evil. 


/If the female, tjius contrafted during infancy, be of age when 
the marriage is firft mentioned to her, and (he upon that occaiion 
remain filent, hcrfilence, (according to Hasieef a znd Mohanwjed,') is to 
be conftrued into confeny but if the continue ignorant of the con- 
tra(Jt, her right of option is ftill referved to her, until fuch time as fhc 
is informed of it, and remain filcnt as sshov ^—^Jolmnnied, in this cale, 
makes it a condition that the girl be duly informed of the marriage, 
becaufe flic cannot exert her right of option witliout a knowledge of 
that circumftance, as the gutq;dian may eileil the marriage altogether 
unknown to her, ax)d it may conlequently happen that flie never hears 
of it, and of courfe flie would remain excufed (as to hes f knee") on the 
ground of ignorance', but he does not make a knowledge of her right 
of option a condition, becaufe that is an inflitute of the law, and 
ignorance is no pica with refpcdf to an inflitute of the law, with 
which it is fuppofed that every perfon ought to be acquainted; the 
cafe is otherwife with a female flave, who being employed ia the 
fervice of her mafter has no opportunity to obtain any knowledge of 
the law, wherefore ignorance of this point is a good plea in favour of 
the continuance of her right of option. ' 


IThe right of option in a virgin, after maturity, is done aw’ay by 
^8 " Iter 
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her filence ;^but tTie right of option of a man is not done away by the lo 

lame circumftance, nor until he exprefs his approbation by word or tlon. 
by deedy fuch as prefenting her dower, cohabiting with hery and fo 
forth : and in like manner the right of option of the female after ma- 
turity, (in a cafe where the hulband has enjoyed her before fhe at- 
tained to that ftate,) is not annulled until Ihe exprefs her confent or 
■difapprobation in terms, (as if Ihe were to fay “ I approve,” or, “ I 
“ difapprove,”) or until her confent be virtually Ihewn by her con- 
dudl, in admitting the hulband to carnal connexion, and fo forth. 

The option of maturity of a virgin is not protracted to the end of Degree of tiie 
the alTcmbly* * * § ; but that of a Styeebuy or a youth, is not annulled eC'en of a right of 
by the riling from the aflembly, becaufe the option of maturity is ,j , 
eftablilhed by di^nt, on account of the apprehenfion of the ends of 
marriage being defeated ; and whatever is eftablilhed by dilTent is an- 
nulled by afl'cnt, on account of its advantage being obtained ; now the 
filence of a virgin is alien t, but not that of zSiyeeba, ox z youth, 
wherefore the option of the former is annulled, but not that of the 
two latter : — moreover, a S/yeebas option of maturity d has not been 
eftablilhed by the aCl of her hujbandy as is evident; and a circumftance 
which is not eftablilhed by the aCt of the hulband is not reftriCted to 
that aflembly, fince that only which is delegated \ is fo reftriCted, as 
lhall be hereafter demonftrated § . contrary to the option of manu~ 
miffioHy as that is not annulled by filence, but is protraCted to the 
end of the aflembly, and annulled by the riling from the aflembly, 
becaufe the option of manumiffion is eftablilhed by the aft of the 

* Arab. Majlis^ meaning the place or company in which fhe may happen to be at the 
time of her attaining maturity. It is treated of at large elfewhere. Vide Indcx^ 

t By option of m^turity^ and option of manumijfton^ is meant, option of acquie/a’iK'c 
after maturity, or after manumiffion. 

J Namely a power of divorce, 

§ See Book of Divorce, Chap. III. 
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mafter, namely, emancipation', and hence regard is had to the 
Majlis in this cafe, as well as in that of a woman endowed by her 
hulband, with an option of divorce. 


Separation in 
confequenee 
of optio.n is 
not tIhvGrce, 


/a reparation between a hufband and wife in confequenee of option 
after maturity is not divorce, from whatever fide it proceed, becaulc 
it may with propriety proceed from the wife, whereas divorce cannot^ 
And lo alfo, feparation in confequenee of option after manumifiioii is 
not divorce, for the liime reafon. 


Rutc of in- 
horirance in 
the marriage 
cf infants. 


* 


a girl wliohas been contraftedin marriage by her guardians, as 
already ffated, fhould die before fhe attain maturity, her hufband in- 

•I ^ ^ * 

herits of her : and, in like manner, if a youth lb contracted would die 
before he attain maturity, his wife inherits of him ;^and fo alfo, if 
either fliould happen to die after maturity, without a feparation having 
taken place; — becaufc the marriage contradl was regular and valid ab 
origine, and would remain fo, until diflblved by the dilfent of one or 
both of the parties in the event of their arriving at maturity; but this 
being precluded by the demife of one of them, the marriage continues 
good for ever ; and confequently all the mutual privileges eftablilhed 
in the parties by the marriage are irreverfibly confirmed by the de- 
ceafe of cither of them : — contrary to the cafe of a marriage contracted 
by an unauthorized perfon, where, if either of the parties were to 
die before aflent being duly expreffed, the other wpuld not inherit ; 
becaufe, in this cafe, the exiftence of the marriage is fulpended upon 
the content of the parties, and is confequently rendered null by the 
demife of cither previous to the declaration of their will in it; whereas, 
in the other cafe, the deceafe of cither party, previous to maturity or 
feparation, as aforefaid, does not annuli, but rather cotfrms their mar- 


^^UTIJORITY to contract others in marriage is not vefted in a flave,. 
an infant, or a lunatic, becaufe fuch perfons, being confidered in law 

as 


PeiUi.is in- 
capable of 
adiiiig 
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as iacapabile of aftlnff for themfelves, are incompetent to cxcrcifc any 
authority over othera a fortiori : moreover, this authority is efiablillit J 
in guardians and others out of tendernels to perfbns who, from their 
fituation, require attention and care, (fuch as infants and lunatics;) 
but this would not be manifefted by committing the execution of 
marriage, on their behalf, to perfons of the above defciiptions. 


guiirJians in 
manijge. 


An infidel cannot be vefted with this authority with refped to a 
Mujfultnan^ male or female, becaufe the word of God fays “ Hr: 

“ DOTH NOT ADMIT INFIDELS TO ANY CLAIM UPON BELIEVERS;” 

and, if this authority were vefted in inf dels, it would be admitting 
them to fuch a claim : and hence alfb it is, that the evidence of in- 
fdels regarding Mujfuhnans is not admitted ; and, upon the fame prin- 
ciple, that Mujjulmans and inf dels cannot inherit of each other. 


An infidel is vefted with this authority with refpeft to his children 
who are inf dels, the word of God faying “ Infidels may exercise 
“ AUTHORITY OVER iNFiDEi.s;” whence it is that the evidence of 
infidels regarding inf dels is admitted, and that inheritance obtains among 
them. 


UN defed of relations, authority to contrad marriage ap- JIWW re- 
pertains to the maternal, they be of the fame family or -tribe,) aa b 
Inch as the mother, or the maternal uncle or aunt, and all others of the 
within the prohibited degrees, according to Haneefa, upon a principle 
of benevolence. — Mohammed alleges that this authority is not vefted 
in any except the paternal kindred J and there is alfb an opinion of 
Haneefa on record to this efFedt. — :Of Ahoo Toofaf two opinions have 
.been mentioned ; according to that moft generally received, he coiii- 
•cides With. Mohatnmed: and their arguments on this fubjeft are twofold : 


FIRST, the prophet has declared “ Marriage is committed to the pa~ 
ternal kindred," (as was before quoted;) secondi.y, the only 
inftituting this authority is, that families may be prcfervtd 

p 2 from 
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improper or cnequal connexion; and this guard over the honour 
of a family re committed to the paternal relai^ives, whofe peculiar 
province it is to take care that their Rock be not expofed to any mean 
or debafing admixture, fo as to fubjedt them to thame. — The argu- 
ment of is, that authority to contrad marriage is inftituted 

out of a regard to the Intcrcft of the child, which is fully manifefted 
by committing it to perfons whofe relation to the infant is fo near as to 
render them interefted in its welfare. 


or the A la IV /a 
ot an infant 
female flavc: 


If the Mazvla of nn infant female flave, having emancipated 
her, flrould contrail her in marriage, it is lawful, although fhe 
have relations within the prohibited degrees upon the fpot, provided 
there be not among them any relations of the paternal defcrip^■ 
tion, becaufc the Mawla Rands as a paternal relation with refpeft 
to her. 


/ W HERE perfons are deRitute of any natural guardian, the autho- 
rity of contrading them in marriage is veRed in the Imam or the Kd~ 
zee', becaufe the prophet has, in his precepts, declared “ Perfons being 
“ defttute of guardians hceve a guardian in the Sultan, p 

(If the parents, or other RrR natural guardians of an infant, fhould 
prefent.inthe be removed to fuch a diRance as is termed Gheebat-Moonkatat, it is in 

that cafe lawful for the guardian next in degree to contradl the infant 
in xmvnzgt.J—Ziffer and Shafei allege that it is not lawful, becaufe 
this authority is veRed in the firR guardian as a rights in order that 
the family may be preferved fron\the fhame occafioned by the infant 
forming a degrading connexion ; and this being a poftive right, cannot 
be- annulled by the abfence of the party, as the law does not admit 
abfence to be deRrudtive of a right-, and hence it is that if the abfent 
guardian were to contra£l the infant in marriage on the Ipot where he 

• Meaning the emancipator. Fora full definition of this term, fee the Smancipatiin 

^ Slaves* 
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may at tl^at' period happen to be, it is lawHil ; mbitover, a relation 
of a more diftant degree is not ves(led with authority in thdexiftence of 
a nearer relative, fince the more diftant is precluded by the nearer. — 
The argument of our doftors is that authority to contradt minors in 
marriage is inftituted out of regard to their intereft, as was already 
noticed ; whence it is that this authority is not admitted over any, 
excepting fuch as are incapable of paying the neceflkry attention to 
their own intereft ; and this regard is not manifcfted in committing 
the bufinefs of marriage to the nearer guardian, who is abfent, as 
from the exertion of his prudence or good fenfe no advantage can, in 
that fituation, be cafily derived; the authority, therefore, in thls- 
cafe, devolves to the guardian next in degree who is prefent: — 
moreover, as, in cafe the firft guardian were to die, or to become 
infane, the authority would devolve to the next in degree, fo does it 
likewife in tire prefent cafe. And with refpedl to- what Z'lffer and 
Shafei have advanced, that ‘ ‘ if the abfent guardian were to contraft 
“ the infant in marriage on the fpot where he may at that period 
“ happen to be, it is lawful,” — the aflertion is not admitted: but 
even granting this, it is ftill to be obferved, that although the more 
diftant guardian be further removed from the infant in point of con- 
fanguinity, yet, being upon the fpot, he is enabled to tranfaift for the 
latter, with the advantage of immediate and local knowledge ; and 
vice verfa of the other guardians. Thus they ftand upon an equal 
footing with refpeft to authority ; and whoever of them may enter 
into a contract of marriage on behalf of the infant, the fame holds 
good, and is not liable to be fet alide. — By the abfence termed Gheebat- 
Moonkatatt is to be underftood the guardian being removed to a city 
out of the track of the caravans, or which is not vifited by the caravan 
more than once in every year ; fome, however, have defined it to 
fignify any diftance amounting to three days journey. 


( If a lunatic woman have two guardians, one her fon and the other 

dianfliip over 

her father, the authority of difpoling of her in marriage refts with 

the with her fan* 
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the former and not wilfe the latter, acc<^ing to HaneefamA Aboo 
2 'oaf of. Mohammed fays tha% the f^her is her guardian in this refpeft, 
.as feeling a more lively interel^ in her than the fon.^The argument 
<if the two Elders is that a fon is prior to all others of the parental 
kindrpd ; and the right of guardianfliip goes by this right of priority, in 
jirefercnce to afFcftion : thus any paternal kinfraan (fuch as the fon of 
the father’s brother, for inftance,) is in this refpedl prior to the ma- 
ternal grandfather, although the natural afFedlion of the latter be ad- 
mitted to be the ftrongeft. 


SECTION. 

Of Ka FAT, or Eojuality. 

Kafat, in its literal fenfe, means equality. — In the language of 
the law it fignifies the equality of a maxi with a woman, in the feveral 
particulars which fhall be immediately Ipecified. 

In marriage regard is had to equality, becaufe the prophet has 
commanded, faying, “ fake ye care that none contradi wotnen in mar- 
“ riage but their proper guardians^ and that they be not fo contradied 
“ but with their equals ; and alfo, becaufe the defii'able ends of mar- 
riage, fuch as c ohabita tion , fociety, and friendlhip, cannot be com- 
pletely enjoyed excepting by perfons who are. each others equals, (ac- 
cording to the cuftomary eftimation of equality,) as a woman of high 
rank and family would abhor fociety and cohabitation with a xpean 
man; it is requifite, therefore, that regard be had to equality with 
relpedt to the huiband ; that is to fay, that the hulband be the equal 
of his wife ; but it is not neceflary that the wife be the equal of the 
hufband, fince men are not degraded by cohabitation with women 
who are their inferiors. — It is proper to obferve, in this place, that one 

. reafc^i 
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marriage. 

reafon for a:ttending to equality in marriage is, that regard is had to 
that circumllance in confirminar’ a marriage and eftablifhing its vail- 

o o o 

dity ; for if a woman fliould match herfelf to a man who is her in- 
ferior, her guardians have a right to feparate them, fo as to remove 
the dilhonour they might otherwife fuftain by it. 


Equality is regarded with refpeft to lineage, this being a fource 
of cliftindtion among mankind ; thus it is faid “ a Kooraljh is the equal 
“ of a Kooi'aijh throughout all their tribes;” that is to fay, there is 
no pre-eminence among them, between Hajhviees and Nifees, Teye- 
mees or Adwees\ and in like manner they fay, “ an Arab is the equal 
“ of an Arab .'* — ^This fentiment originates in a precept of the prophet 
to this elfed ; and hence it is evident that there is no pre-eminence 
confidered among the Kooraijh tribes : and with relpeil: to what Jinam 
Mohammed advanced, that “ pre-eminence is not regarded among 
“ the Kooraish tribes or families., excepting •where the fame is noto- 
“ fuch as the houfe of the Khalifs,” his intention in this ex- 

ception was merely to fhew that regard fhould be had to pre-eminence 
in that particular houfe, out of rclpedf to the KhiLfet, and in order 
to fupprefs rebellion or dilaffeftion ; and not to fiy that an original 
equality does not exifl throughout. The Kooraijhcs are the defeendants 
of Nazir fon of Kandan, as is univerfally known. — Ibn-Hijr has fiid 
that the Kooraijhees are defeended of Kihr the fon of Mdlik. The 
term Kooraifs is a diminutive of Kurjh^ which means a body of people, 
or congregation ; and this appellation was originally applied to them, 
becaufe they were accuftomed to trade through different cities and 
countries, and after being thus fcattered, ufed to re-affcmble at Mecca. 
The Arabs are thofc w'ho derive their defeent from a flock anterior to 
iz/r, or (according to Ibn-Hijr') anterior to Kihr. 


in pjint of 
tribtor familjy 




The Binno Bahala tribe are not the equals of Arabs of any other 

defeription whatfbever, they being notorious throughout Arabia tor 

o every 
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©very fpecies of vice ; and none of thofe before mentioned efteem them 
as upon an equality with themfelves. 


in point of 

t'ilig OH ; 


Mawalees, that is to fay, Ajiins, who are neither Koorai/hees 
nor Arabs, are the equals of each other throughout, regard not being 
had among them to lineage, but to Ifldm. — Thus an Ajini whofe family 
have been Mujfulmans for two or more generations is the equal of one 
defcended of Mujfultnan anceftors ; — but one who has himfelf em- 
braced the faith, or he and his father only, is not the equal of an 
Ajim whofe father and grandfather were MuJJulmans ; becaufe a family 
is not eftablilhed under any particular denomination (fuch as Mujful- 
man, for inftance,) by a retrolpedt fhort of the grandfather. — This is 
the doctrine of Haneefa and Mohammed, Aboo Toofaf lays that an Ajim 
whofe father is a Mujfulman is the equal of a woman whole father and 
grandfather are Mujfulmans. 


An Ajim who is the firft of his family profeffing the faith is not the 
equal of a woman whofe father is a Mujfulman. 


in point of 
fr.edom j 


Equality in point of freedom is the lame as in point of Ifl&m, in all 
the circumllances above recited, becaule bondage is an elFe£l of 
infidelity, and the properties of meannefs and turpitude are therein 
found. 


in point of 


Regard is to be had to equality in piety and virtue, according to 
Haneefa and Aboo Toofaf ; and this is approved, becaufe virtue is one 
of the firft principles of luperiority, and a woman derives a degree of 
fcandal and lhame from the profligacy of her hulband, beyond what Ihe 
fuftains even from that of her kindred. — Mohammed alleges that pofitive 
equality in point of virtue is not to be regarded, as that is connedled 
with religion, to which rules regarding mere worldly matters do not 
apply, excepting where the party, by any bafe or degrading mifeonduft, 

(Inch 
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(fuch as a man expofing himfelf naked and intoxicated in the public 
ftreet, and fo forth,) may have incurred derilion and contempt. 

\ 

Equality is to be regarded with refpetfl: to property^ by which 
is underftood a man being poflefled of a fufficiency to difeharge the 
dower and provide maintenance; becaufe if he be unable to do both, 
or either, of thefe, he is not the equal of any woman ; as the dower 
is a confideration for the carnal ufe of the woman, the payment of 
which is necelTary of courfe ; and upon the provifion of a fupport to 
the wife depends the permanency of the matrimonial connexion; and 
this is therefore indifpenfable a fortiori. — ^This, according to fome, is 
found in the ability to fupport a wife for one month only ; but others 
fay for a year. By a man poflefling fufiicient to enable him to dif- 
charge the dower, is underftood his ability to pay down that pro- 
portion of it which it is cuftomary to give immediately upon the mar- 
riage, and which is termed Moafil, or prompt ; the remainder, 
termed the Mowjil., or defended, it is not ufual to pay until a future 
feafon ; and hence it is that the ability to pay that part of the dower 
is not made a condition. — jdhoo Toofaf teaches that regard is to be 
had only to the man’s ability to fupport his wife, and not to the dif- 
eharge of the dower, becaufe the latter is of a nature to admit of delay 
in the payment, but not the former; and a man is fuppofed to be 
fufficiently enabled to pay the dower where his father is in good cir- 
cumftances. According to the dodtrine of Haneefa and Mohammed., 
however, the fortune of the man is to be confidered in general, 
(without legard to any particular ability,) infbmuch that a man who 
may even be qualified both to pay the dower and to provide fubfiftence, 
yet may not be held the equal of a woman poflefled of a large pro- 
perty; lince men confider wealth as conferring fuperiority, and poverty 
as inducing contempt. Aboo Toofaf, on the other hand, maintains 
that wealth is not to be regarded in this refpeft, fince it is not a thing 
of a ftable or permanent nature, as property may be acquired in the 
morning and loft before night. 

VoL. I. 
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Equality 
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and in point EQUALITY is to be regarded in as prof ejjion^ according ta 
t>t prtftjjim. Toofaf and Mohammed. — ^There are two opinions recorded of 

Haneefa upon this point ; and there is allb an opinion related of Aboo. 
Toofefy that the profeffion is not to be regarded, uiilefs where it is of 
&ch a degrading nature as to oppofe an unfurmountable olgeflion ; 
fuch for inftance as barbers, weavers, tanners, or other workers in 
leather, and Icavengers, who are not the equals of merchants per- 
fumers, druggifts, or bankers. — ^The principle upon which regard is 
to be had to trade or profeffion is, that men affume to themfelves a 
certain confequence from the refpeftability of their callings , whereas 
a degree of contempt is annexed to them on account of the raeannels 
thereof. — But a realbn, on the other hand, why trade or profeffion 
thould not be regarded is, that thele are not abfolute upon a man,, 
(ince he is at liberty to leave a mean profeffion for one of a more 
honourable nature. 


If a woman contrail herfelf in marriage, confenting tO' receive a 
dower of much fmaller value than her proper dower *, the guardians 
have a right to oppofe it, until her hiiffiaud ffiall agree either to give 
her a complete proper dower, or to feparate from him. — This is ac- 
cording to — ^The two difciples maintain that the guardians 
are not poffefled of any Ivich authority ; and their argument is, that 
whatever the dower may be above ten Dirms is the right of the 
woman, and no perlbn is to be oppofed in relinquiffiing that which 
is her own ; as where a woman, for inllauce, chufes to relinqulffi a 
part of the dower, after the amount of it has been fpecifically ilipu- 
lated. — To this Haneefa replies, that the guardians affiime a certain 
degree of refpeft and confideration from the magnitude of the dower ; 
and its fmallnefs is an occafion of ffiame to them ; wherefore re- 
gard is had to that, as well as to equality; contrary to the cafe of a 
woman relinquiffiing her claim to any part of her dower after it has 

* The nature of the proper dower is fully explained in the next chapter. 


Cafe of a 
woman con- 
trafling her- 
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dower. 
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been fpecifically ftipulated, becaufe no.difgrace falls upon the guardktis 
from fuch dereliction. 

If a father Ihould contract in marriage his infant daughter, agree- 
ing to a very inadequate dower; or, if he (hould contract his infant 
fon, engaging for an extravagant dower, yet this is legal and valid 
with refpeCt to them. — This, however, is not lawful to any except- 
ing a father or grandfather, according to all the doctors. — The two 
difciples have laid that diminution or excefs in the dower is illegal 
only where it is very apparent ; that is to fry, a contract of marriage, 
involving any very difproportionate excefs or deficiency of dower, is 
not held by them to be legal ; becaufe the authority of a father or 
grandfather to contraCl infants in marriage is founded upon the fup- 
pofition of their regard for the interefi: of thofc infants, and therefore, 
where this regard does not appear, the contraCl is null ; and in agree- 
ing for a dejictent dower on behalf of a female infant, or for an ex- 
cejftve one on behalf of a male, no regard to their intereft whatever 
is manifefted. — Similar to this is a cafe of purchafe or lale; that is to 
if guardian were, on behalf of an infant, to fell a thing for lefs 
than its value, or to buy a thing for more than it is worth, at an 
cxceflive difproportion, luch fale or purchafe would be invalid ; and 
fo allb in marriage : — and hence it is that no perfon is empowered, 
with refpeCl to deficient or excefllve dowers, excepting a father or 
grandfather. — To this Hanecfa replies, that the law here refts folely 
upon whatever affords an argument of tendernefs for the infant, and 
!ihat is found in nearnefs of affinity ; and in marriage there are many 
confiderations of more weight and moment than the dower, whereas, 
in tranfaClions which concern property, that only is a confideration ; 
and where that which is the end appears to be defeated, their autho- 
rity is done away. — But with refpeCl to others than the father and 
grandfather, no regard is had to affinity as an argument of tendernefs 
in the prefent cafe, ■fince that exifts in them in a finaller degree. 


Cafe of a fa* 
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M uraft hTs*^ If a man contrail his infent daughter to a flave, or his infant foil 

infant child to a female flave, it is lawful. — ^The compiler of the HeMya obfervea 

that this is according to Haneefuy who argues that the father’s neglc£t 
of equality in this inftance muft be fuppofed to arife from fome other 
conliderations of greater weight, wherefore the laid contrail of mar- 
riage is lawful ; but if it Ihould appear that the parent has adopted fuch 
a match without any view to a particular advantage,, the contraft is in 
that cafe null : and the two Elders coincide with Haneefa in this 
opinion. — According to the two difciples the contrail is illegal, be- 
caufe it involves a twofold diladvantage with refpedl to the infant ; — 
a want of equality in the firft inftance ; and fecondly, a want of re- 
Cdence, as a flave cannot be or remain any where but with the owner’s^ 
confent. 


SECTION. 

Of a Power of Agency to contraci Marriage. 

Agenti in Agents in matrimony are perfons employed and authorized by 

the parties concerned to enter into contrails of marriage on their 
behalf j and the power fo delegated is 

It is lawful for a nephew to contrail the daughter of his 
uncle in marriage with himfelf.— alleges that this is uot 
lawful. 

If a- woman give authority to a man to contrail her in marriage 

with himfolf, and he accordingly execute the contrail in the prefonce 

of two witnefles, it is lawful. Ziffer and Shafe'i affirm that this is 

aiegal, becaufe no perfon is competent to transfer and make faimfelf 
^ the 
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the proprietor of that which is transferred ; as in a cafe of faie, for 
inftance, where^ if the proprietor conftitute a perlbn his agent of fale. 
with refpeft to any particular property, and the agent fell the fame to 
himfelf, both the agency and the iale are void, no man being com- 
petent to aQ; as the transferrer of property, and to become himfelf the 
jnafter of that property. — Shafei, however, alleges that a guardian 
may lawfully contrail his ward to himfelf on the plea of necejjtty, fince, 
if he were not allowed this privilege, Ihe might never be married; but 


a mere o^ent has no fuch plea, beeaule in this cafe her guardian will 
contrail her*. — Our doilors, on the other hand, argue that an agent 
in matrimony is merely a negotiator y and the obligations of the contrail 
do not, inanyrelpea, afFeil: the contraaor of a marriage; neither 
would any objeaions which may arile apply to the limple negotiation, 
but to the rights and obligations tvhich it involves : contrary to the 


cafe of faky as cited by Ziffer and Shafeiy becaufe there the agent ap- 
pears to be ailing not merely as a negotiator, but alfo as a principal, 
in the contraa of fale, and is confequently affcacd by its obligations. 
It may be remarked in this place, that as the contrailor ot a man iage 
is merely a negotiator, lo where a perlon becomes empowered to con- 
trad on both fidcs, his fingle declaration “ I have contrailed” com- 
prehends both the declaration and the acceptance, and ci'iilcquently 
there is in this inftance no occaiion for two feparate lentences -t. 


If a man fliould contrail in marriage the flave of another w ithout 
the owner’s confent, the validity of the deed is fufpended upon the 
will of the Owner; if he approve, it is lawful; if he dilapprove, it 

is null. 


In the fame manner, if a man contrail a woman in marriage 
without her knowledge in the prelence of two witnefles, or if a 

« This proceeds upon a fuppofuion that the guardian is not within the prohibited de- 
grees, and that no other proper perfon offers. 

I See the beginning of this Book, 
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■woman contradi a man in marriage without his confent, the validity 
is fufpended upon the fame circumftance. — ^This is an opinion of our 
do£tors ; becaufe they hold that in a cafe of a contrail entered into by 
a Fazoolee^ or unauthorized perfon, and to which there exifts any 
perfbn who has a right to aflent, the fame flands as a complete con- 
trail, the validity of which is fufpended upon that perfbn’s approba- 
tion. — Shekel maintains that all ails whatever of a Fazooke are null ; 
becaufe the ufe of a contrail is for the purpofeof eflablifhing its efFeil, 
like that of for inftance, which is ufed for the purpofe of efta- 
hlifhing a right of property, and that of 'marriage, for the purpofe of 
eflablifhing a right of enjoyment ; and a Fazooke is incapable of 
eflablifhing the efFeil, on account of his want of authority ; wherefore 
the ail of the Fazooke is nugatory.— The argument of our doilors is, 
that the foundation of the contrail, namely, declaration and acceptance, 
has proceeded from a competent perfon, (that is, from one who is 
fane and adult,) and has reference to its proper fubjeil ; neither can 
any injury be fuflained if the contrail be executed, inafmuch as there 
exifls, in refpeil to it, a perfon who has a right of aflent, and who, 
if he think proper, will fignify fuch affent, and give the contra(3; 
force ; or, if otherwife, will rcjeil it : and in reply to what is urged 
by Shafe'i, we obferve that the efFeil of a contrail is fometimes defer- 
red to a period fubfequent to the time or date of the contrail ; as in a 
contrail of fale under a condition of option, where pofleflion is deferred 
until fuch time as the condition of option drops. 

If an unauthorized perfon fay to two perfons “ Be yc witnefs 
“ that I have married fuch a woman who is abfent;” and afterwards 
the woman fliould hear of it, and confent, yet the marriage is void: 
but if, on the unauthorized perfbn fpeaking as above, a third perfbu 
were to fay “ I have married that woman to that man,” and the 
woman on hearing of it fhould confent, the marriage is lawful. And, 
in like manner, if a woman fhould fay “ Be ye witnefs that I have 

contrafled myfelf to fuch a man who is abfent,” and the man 

I fhould 



Chap. II. M A R R-I A G E. 

fhould afterwards hear of it and confent, the marriage would notwith- 
Randing be void ; but if, on the woman, thus ipeaking, a byftander 
were to fay, “ Be ye witnefs that I give confent on behalf of fuch a 
“ perfon and the man, on hearing of it, ihould give his confent, 
the marriage is valid. This is the dodlrine of Haneefa. Aboo Toofaf 
alleges that if a woman were to fay “ I have contrafted myfelf to 
“ fuch a man,” (he being abfent,) aiid the man, on afterwards re- 
ceiving intelligence of this, were to declare his aflent, the marriage 
is valid. In fhort, according to Haneefa and Mohammed^ one perfon 
is not competent to a(3; as a Fazoolee in a contraft of marriage, either 
on behalf of both parties, or as a Fazoolee on one fide, and a principal 
on the other; whereas Aboo Too/^holds a contrary opinion. But, if 
two unauthorized perfons enter into a contract of marriage on behalf of 
both parties, — that is to lay, one on the part of the man, and the other 
on that of the woman,— -or, if the perlbns enter into fuch a contract, 
one as a Fazoolee, and the other as a principal, — it is lawful, without 
doctors {Hancfa, Mohammed, and Aboo TooJaJ.') The argument of 
Aboo Toofaf, in the cafe before Hated, is that one perfon may in mar- 
riage Hand as two, and the declaration of that pcrlon may be confi- 
dcred as two declarations *, (whence it is that if one pcrlon be au- 
thorifed by both parties, the marriage is el¥e(5ted by liis lingle decla- 
ration ;) and, in the cale of an unauthorized perlbn, the only diflerence 
is, that the validity of the contract remains fulpended upon the ulti- 
mate content of the parties, as in a cale of Kboola, where, it a man 
were to declare that “ he had repudiated his W'ife by the form of 
‘‘ Khoolci for fuch a coiiiideratioii,” (the wife being abient,) and (he 
were afterwards to receive intelligence of this, and to aflbnt, the 
Khoola is lawful; and fo alfo, in a cafe of divorce or of manumijfion'^ 
where, if a man were to declare that he had divorced his wife for one 
thoufand DirniSy (fhe being abfent,) and intelligence of this reach 
her, and flie confent, — or, if a man declare that he has emancipated- 

^ That is to fay^ as the propofal and the acceptance^ or, in other words, as the 
^ declaration and the confent,*’ 

^ ^ fuch 
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** fuch an one, his flave, for a recompcnfe of one thoufand Dtrms'* 
(the flave being abfent,) and the latter, hearing of this, aflent, the 
proceeding is lawful. — ^To this Haneefa and Mohamtned reply that, in 
Jhe cafe before recited, the declaration of the unauthorized perfon, 
“ I have contrafted fuch a woman to fuch a man,” or, “ I have 
married fuch a woman,” amounts to a contradl: on one part only, 
which is not valid, wherefore the legality of it is not fulpended upon 
the confent of the parties, as its completion refts on the reply, which 
is not approved, unlefs it proceed from a perlbn prefent in the aflembly 
or company where the contrad is made, and during the continuance 
of that company ; and, like a fale, it is incapable of being protra£led 
to any period beyond that aflembly : but where a perfon, on the con- 
trary, acts on the authority of both parties, the contract is valid, be- 
caufe here his declaration applies equally to both; and where the 
contradl is entered into by two unauthorized pcrfons, (adting for, or, 
as it were, reprejentlng the refpedlive parties,) it is complete, as it here 
poflefles all the eflential properties of a contradt ; and fo alfo in cafes 
of Kfjoola., or of divorce, or manumiflion for a compenfation, (as cited 
by Aboo Toofaf,') becaufe in fuch inftances the declaration flands as a 
L onditional vow on the part of the hufband or the mafter, fo as to be 
binding upon him, and from which he cannot with propriety retradl ; 
and hence the engagement is completed folely by him. 


Cafes of the 
matrimonial 
agcntex'ceed- 
ing or ading 
contrary to 
his commif. 

it 


If a man commiflion another, as his agent, to procure him a wife, 
and the agent Ihould contradl him to two women, by one declaration*, 
his marriage is not valid with either, for, being unlawful with both, 
on account of its contradidbing the tenor of the commiflion with 
which he was charged, and uneftabliflied with either, on account 
of unfpecified priority ^ a feparation from both mufl; nccefl&rily 
enfue. 


That is to fay, by one tmtraS. 


If 
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If a perfbn commlfllon another, as his agent, to contract "him in 
marriage to a woman, and the agent Ihould contract him to a female 
flave the property of fbme third perlbn, it is valid, (according to 
HaneeJ'a,') becaufe here the agent appears to have a£led in ftri<5t con- 
formity with the tenor of his commiflion, as the term woman is gene- 
ral, applying equally to the whole lex, to (laves as well as to others; 
nor can there be any doubt, fince the cafe fuppofes the (lave to be the 
property, not of the agents but of Ibme third perfon ; — neither is 
there any impropriety in it, as the cafe luppofes the authorizer not to 
be previoufly married to a free woman. — The two difciples allege that 
a marriage thus made by an agent is illegal, unlefs it be contracted 
with a woman who is the equal of the conllituent; becaule, by the 
term woman, generally exprefled, is to be underftood fuch as it is cuf* 
tomary to wed, and men commonly marry their equals’, the term 
woman, therefore, thus indefinitely exprofled, means fuch a woman 
as it is ufual for llich a man to marry. — To this Aboo Hane^a replies, 
that in cuftom there is an indefinite latitude, it being common for 
men, even of confiderable rank, to marry female (laves, as well as free 
women who are their equals ; and fuch being the cafe, the agent is 
not redriCted to any particular defeription of women, as the term 
woman mud be taken generally: and even admitting that cudom does 
thus prevail in marriage, it may be replied that cudom is of two dif- 
ferent deferiptions, one applying to words, (as Doha, for indance,- a 
term applying to beads in general, but which cudom hath redrided 
to a horfe ;) and the other to adlions, (fuch, for indance, as men 
clothing themfelves in new garments on the fedival of Td'^ now, in 
the prefent cafe, cudom applies to fadis, and not to terms, and there- 
fore does not admit the condruCtion of being redriClive.— -It will 
hereafter be (hewn, in treating of Agency, that the two doClors regard 
.equality, in the prefent cafe, upon another principle, to wit, that a 
man not being neceditated to marry any woman, of courfe his defire of 
being married by an agent relates only to a woman who is his equal. 

VoL. L R CHAP. 





MARRIAGE. 


Marriage 
without a 
dower is 
valid. 


Ten Dir ms 
the lowcll 
legal dower. 


Book 


C H A t>. III. 

Of the Mihr^ or Dower, 


A MARRIAGE IS Valid, although' no mention be made of the dower 
by the contrafting parties, becaufe the term Nikkah, in its literal 
fenle, fignifies a contrad of union, which is fully accomplifhed by the 
jun<ftion of a man and woman ; moreover, the payment of dower is 
enjoined by the law, merely as a token of reipeft for its objeft (the 
woman,) wherefore the mention of it is not abfolutely cflential to the 
validity of a marriage : — and, for the fame reafbn, a marriage is alfo 
valid, although the man were to engage in the contrafl on the fpecial 
condition that there fhould be no dower : but this is contrary to the 
doctrine of Malik, 


The fmalleft dower is ten Dirms — Shafei fays that whatever 
fum may be lawful as the price of a commodity in purchafe and fale^ 
is lawful as a dower, becaufe the dower is the right of the woman, 
and confequently it mull depend upon herfelf to determine the amount 
of it. The arguments of our doctors in this cafe are twofold ; first, 
a precept of the prophet, which exprefsly declares “ fhere is no dower 
“ under ten DiRMs;” secondly, the law enjoins a dower with a 

* The value of the Dtrm is very uncertain. Ten Dirms, according to one account, 
toake about fix (hillings and cightpence fierling. 


View 
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"view to nosmifeft refped; for the wife, wherefore it muft be fixed, in 
its imalieR degree, at fuch a fum as may be refpefbable ; ^nd this is 
ten ZfeVw/x, that being the loweft amount of a theft inducing the 
punifhment of amputation of a limb, which fliews that fuch 
fum is the leaf! that can be regarded in an important or refpeftable 
light. 


If a man afllgn, as a dower, a fum under ten Dirms, yet his wife 
lhall receive the whole ten Dirms^ according to our dodlors . — Ziffer 
alleges that foe foall receive a Mthr-Mijl^ or proper dower ; becaufe 
where the fum fpecified is fo fmall as not to bear the conftruftion of a 
dower, it is the fame as if none whatever had been named. — The 
argument of our dodlors is, that the impropriety of naming or fopu- 
lating fo fmall a fum is on account of the injundlion of the law, which 
cannot be fulfilled with lefs than ten DirtnSy and the woman will 
certainly be iatisfied with ten Dirms^ as foe had agreed to accept of 
Ji^fs than ten : neither is it proper to take an example, in this cafe, from 
that in which no dower whatever has been named, becaufe it may 
fometimes happen that a woman may grant the right of poffeffion 
W'ithout any return, and out of pure love ; but no woman will agree 
to a trifling return. And here, if the hufoand were to divorce the 
wife before confummation, her due on account of the dower is five 
DirmSy according to our three dodtors. Ziffer holds that foe is in this 
cafe entitled only to a Mat&ty or prefent, the fame as would be due 
where no dower had been named.— The meaning of the 
foall be hereafter fully explained. 


If a perfon fpecify a dower of ten or more DirmSy and foould 
afterwards confummate his marriage, or be removed by death, his 
wife, in either cafe, has a claim to the whole of the dower fpecified, 
becaufe, by confummationy the delivery of the return for the dower, 

R z namely, 


Cale of a 
dower 

of ten Dirm^ 


The wife cn 
titled to her 
whole dower^ 


of the httf* 
band; 
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mation. 


namely, the Booza^ or woman* s perfon is eftablifhed, and therein/ 
is confirmed the right to the confideration, namely, the dower p 
and, on the other hand, by the deceate of the hufband the marriage 
is rendered complete, and every thing becomes eftabUihed and con- 
firmed by its completion, and confequently is Ho withrelpeft to all its 
efFe<fts. 

If the hulband, in the cafe now ftated, were to divorce his wife 
before confummation, ox Khalwat Saheeh-^^ the, in this cafe, receives 
half her fpecified dower ; God having commanded, faying, If ye 

“ DIVORCE THEM BEFORE YE HAVE TOUCHED THEM, AND HAVE 
“ ALREADY SETTLED A DOWER ON THEM, YE SHALL PAY THEM 
“ ONE HALF OF WHAT YE HAVE SETTLED.” 

Objection. — I t would here appear that the whole dower fhould 
of right drop, becaufe the objedl of the contract reverts to the woman 
untouched, the fame as in fale, where the whole price drops, if the 
buyer and feller break off the contradl. 

Reply.— T here are two analogical conclufions applicable to this 
fubjeit; FIRST, what is recited in the above objection ; secondly, 
it would appear that the whole dower is due, becaufe the hufband did 
not make ufe of his pofTeffion, but fuffered it to pafs from him un- 
touched of his own choice ; as in fale, where the whole price of a 
purchafe is due, if the purchafer fuffer the goods to perifh in the 
hands of the feller ; and thefe two conclufions diredtly contradidting 
each other, they are both abandoned, and we adhere to the facred text 
as above.— This cafe fuppofes the divorce to take place before Khalr- 
wat, or retirement, becaufe that with a wife is held, by our 
dodlors, to amount to carnal knowledge, as fhall be hereafter ex- 
plained. 

* Literally, Gtnitale aruum Atulieris^ 

t Retirement, folus eum /»la, where there is no legal or natural impediipent to the- 
commiffion of the carnal aA. It is elfcwherc tranflated fompUte utirmtnt. 

If 
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If a man marry a woman without fpecifyiug any dower, or on 
the exprefs ftipulation that ihe (hall not have a dower, and he either 
have carnal connexion with her, or die, (he is in that cafe entitled to 
her Mihr-Mijly or proper dower. — Shafei alleges that where the huf* 
band dies, nothing wFatcver remains due : but many of his difciples 
and followers admit that the woman’s proper dower is due in cafe of 
carnal connexion. — The argument of Shafei is that the dower is purely 
a right of the woman; whence it is in her power to relinquifli it a 
priori, for the (ame rcafon as (he is at liberty to remit it afterwards. — 
To this our doctors reply that in the dower are involved rights of three 
different deferiptions ; the first,, the right of the law, which is that 
it (hall not conlift of lefs than ten Dirms, (as has been already (aid;) 
the SECOND, the right of the guardians, which is that it (hall not be 
(hort of the woman’s dower; and the third, the right of the 

woman, which is that it (hall become her property. Now the right 
of the laiv and the right of the guardians are to be regarded in the 
execution of the contraft, but not its continuance', confequcntly, in 
the continuance, the dower is the right of the woman folely; and 
hence it is that (he is empowered to give it up or relinquifh it in the 
continuance of the contraft, but not a priori. 

If a man marry a woman without any fpecification of a dower, or 
on condition of there being no dower, and divorce her before carnal 
connexion, the woman in this cafe receives a Matdt, or prefent ; — 
God having commanded, faying, “ Give her a present, the 
“ rich according to his wealth, and the poor according 
“ to mis poverty thus a prefent is incumbent upon the hufband, 
on the authority of the facred writings : — but this is contrary to the 
dodrine of Mdlik. — The Matdt, or prefent, here mentioned, is to 
confift of three pieces of drefs, compofed of fuch materials as are fiiit* 
able to the woman to whom it is given ; and the(e are, the Din a, or 
fhift ; the Khoomdr, or veil ; and the Mulhaffet, or outer garment. 
The quantity is determined at three pieces of drefs, on the authority 

of 
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of Ayjim and Ibn Abbas. — F rom the reftridtion of the prefent to fuch 
materials as are fuitable to the woman, it would appear that, in the 
adjiiftment, regard fhould be had to the woman\ ftate and condition, 
(and Inch is the doftrinc of Koorokhee^ becaule it is a fort of liibfti- 
tute for the woman’s dower: — but the more approved doftrinc 
on this point is, that regard be had folely to the ftate and condition of 
the hujband, becaul'e of the words of the facred text before quoted, 
“ — The rich according to his wealth, and the poor ac- 
“ cording to his poverty.” — It is to be remarked, that the pre- 
fent muft not exceed in value one half of the woman’s proper dower, 
nor be worth lefs than five Dir ms: the fame is recorded in the 
Mabfoot. 

If a man many a woman without naming any dower, and the 
parties fliould afterwards agree to a dower, and Ipecify its amount, 
fuch dower goes to the woman, if the hulband either confummate 
the marriage or die ; but if he divorce her before confummation, flic 
receives only a prefent. With Aboo Toofaf Ihe, in this cafe, re- 
ceives one half of the dower fpecified, (and fuch alfo is the opinion of 
Shafe'i,') becaufe here the dower has been made obligatory and fpecifi- 
cally determined, and confequently one half is due, according to the 
words of the text, “ Ye shall pay them one half of what ye 
** have SETTLED.” The argument of our doftors is that, in the 
prefent cafe, the fpecification of the dower identifies a thing which 
was due on account of the contract, to wit, the woman’s proper 
dower ; and as this is incapable of fubdivifion, confequently that which 
is its fubftitute cannot be halved. — With refpeft to the text above 
quoted, it is to be regarded as applying folely to what has been agreed 
to and fpecified at the period of the contrafl : this being agreeable to 
what is cuftomary. 

If a man make any addition to the dower in behalf of his wife 
fubfequent to the contraft, fuch addition is binding upon him.—- This 
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is contrary to the doifirine of Zijfer^ as fliall be demonftrated In ti eat- 
ing of an increafe of price in a contract of fale. — But although fuch 
after-addition to the dower be thus approved, yet it drops in confe- 
qucnce of divorce before confummation. — According to an opinion of 
Aboo Toofaf^ the woman is entitled to the half of the adJilionn!, to- 
gether with that of the original, dower. — The caulc of this dillerence 
of opinion is that, with Hancefa and MobammeJ, nothing is halved 
but what has been rendered obligatory, and fpecifically determined; 
whereas Aboo Toofaf holds whatever is engaged for after the contrail 
to be the fame as that which is made obligatory in the contract, and 

therefore confidcrs it as fubje£l to the fame rule. 

« 

If a woman exonerate her hufband from any part, or even from 
the whole, of the dower, it is approved ; becaule, after tlic execution 
of the contrafl, it is her foie right, (as was already explained,) and 
the cafe fuppofes her derelidlion of it to take place at a lubfequent 
period. 

If a man retire with his wife, and there be no legal or natural 
obftru£lion to the commillion of the carnal aft, and he afterwards 
divorce her, the whole dower in this cafe goes to licr . — Shajei main- 
tains that Ihe is here to receive no more than her half dower, becaufe 
the hufband cannot obtain pofiefion of the objeft ot the coutraft but 
by aftual coition; and the right to the dower is not corroborated and 
confirmed without enjoyment. — The argument of our doftors is, 
that the woman has completed her part of the contraft, by delivering 
up her perfon, and by removing all obflruftions, which is tlie extent 
of her ability ; her right to the recompenfe is therefore confirmed and 
corroborated ; in the fame manner as in a calc of fale, where it tlie 
feller have offered delivery of the goods fold, and there be nothing to 
obflruft feizin on the part of the purchaler, and the latter neglect to 

make feizin, he is confidered as having made feizin, and tlie purebafe is 
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afterwards as a truft in the hands of the feller, and the whole of the 
price is obligatory upon the purchafer. 

k 

Ir a man retire with his wife whilft one of them is lick, or faft- 
ing in the month of Ramzdn,, or in the Ihrdm of a pilgrimage, whether 
obligatory ^ or voluntary, or of a vilitation at the Ihrine of the pro- 
phet, (termed an Amrit^') or whilft the woman is in her courfes, — 
this is not regarded as a Khalwat-Saheeh, or complett retirement, in- 
fomuch that if the man were to divorce his wife after fuch a retire- 
ment, the woman is entitled to her half dower only ; becaufe all the 
above circumftanccs are bars to the carnal aft ; — licknefs, from the 
weaknefs and imbecility with which it is attended, or from its render- 
ing the commiflion of the carnal aft injurious to one or other of the 
parties ; — and falling in Ramzan, becaufe it would induce upon the 
party a neceffity of expiation and atonement ; — and pilgrimage, or 
vifitation, becaufe it would induce a neceflity of atonement by facri- 
fice; — and the woman’s courfes, becaufe they oppofe an obftruftion 
both natural and legal. — But if one of the parties be obferving a Nijl 
[voluntary] faft only, the woman is entitled to her whole dower, 
becaufe the breach o-f fuch a faft is a matter of indifference : a faft of 
atonement, or in conlequence of a vow, is the lame as a voluntary 
in this relpeft, and for the fame reafon. 

If a Majboob eunuch retire with his wife, and afterwards divorce 
"her, Ihe is entitled to her whole dower, according to Haneefa.— 
The two difciples maintain that the half dower only goes to her, on 
account that a Majboob is ftill more incapacitated than a lick perfon : 
contrary to the cale of an Ineen, (or one naturally impotent,) becaule 
the point of law refts upon the exiftence of the inflrument of genera- 
tion, which is there found, but not in the former cz(Q.^Haneefa, on 

* All Mujfulmans are required, once in -their lives, ,to make a pilgrimage to Mecca, 
which is termed Hidj-Farz, or erdained pilgrimage. 

the 
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the (^her hand argues, that all which is due on the part of the woman 
is the delivery of her perfon, (by admitting the hufband to feel and 
touch her,) and this being, to the extent of her ability, completely 
performed, it follows that the confideration is completely due to 
her. 


I T is incumbent upon the woman to obferve an Edit^ (or appointed 
term of probation,) after the divorce, in all the cafes here recited, for 
the fake of caution, on a principle of propriety, from the apprehenfioil 
or poffibility of her womb being occupied by feed. — The Edit is, 
moreover, a right of the law and of the fatus ; and credit is not to be 
given to the parties that they have not committed the carnal aft, 
bccaufe this (in precluding the neceflity of Edit) would amount to an 
extinction of rights (as above fpecified) diftinft and feparate from thefe 
of the parties : but it is otherwife with the dower ^ becaufe that is a 
matter of property, the right in which cannot be decided upon prin- 
ciples of caution, (like the Edit,) nor under any circumftance ad- 
mitting of doubt ; the dower, therefore, is not due, where retirement 
is not of the defcription of Khalwat-Sahech. — Kadooree, in his com- 
mentary upon his own work, has oblerved that, if the obftruftion to 
the carnal aft be merely of a legal nature, (fuch as faJUng,) the ob- 
fervance of Edit is incumbent, becaufe here the natural abilitv 

ml 

to the performance of the aft is fuppofed: but if the obftrnftion 
be of a pojitive nature, (fuch as Jicknefs or infancy,) the Edit is 
not requifite, becaufe the ability to perform the aft does not here 
exift. 

It is laudable to beftow a Matdt, or prefeut, upon every womau 
divorced by her hulband, excepting two deferiptions of women, 
namely, one whofe dower has been Ripulated, and whole hufband 
divorces her before confummation, — and one whofe dower has not 
been ftipulated, and who is alfo divorced before confummation ; for in 
their behalf a prefent is not merely laudable, but inmmbent . — Sbafe'i 
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fays that a prefent is incumbent in behalf of every divorced woman, 
excepting one whofe dower has been Hipulated, and who is divorced 
before confummation ; becaufe the prefent is made incumbent in the 
way of a gratuity, or compenfatory gift, from the hufband, on ac- 
count of his having thrown the womair into a forlorn ftate by his 
fcparation from her ; but, in the excepted inftance, the half dower is 
a fubftitute for the prelent, as divorce is here a diilblution of the con- 
tra£l, and the prefent need not be bellowed repeatedly. The argu- 
ment of our doctors is, that the prefent is a fubllitute for the proper 
dower in the cafe of a reftgned woman, (that is, a woman who re- 
figns herfelf to her hulband without a dower,) on account that, as the 
proper dower drops, the prefent becomes incumbent ; becaufe, in a 
contradl of marriage, a return is efl'ential ; the prefent., therefore, 
is a fubllitute for the proper dower ; and fuch being the cafe, it mull 
not be required in addition either to the whole dower, which is the 
original thing, or to any part of it : w'hence the prefent is not in- 
cumbent where any part of the dower is due. As to what Shqfe'i ad- 
vances, that “ the prefent is made incumbent in the way of a gratuity, 
“ or compenfatory^^, from the hulband, on account of his having 
“ thrown the woman into a forlorn Hate by his feparation from her,” 
— v\'e reply that this a6l of his does not amount to an offence, as the 
hulband is privileged by the law fo to do, wherefore no recompenfe is 
due from him on that account; and hence it is that the prefent is re- 
garded merely as refpeElful and laudable. 

CcTlt* of .1 re- If a perfon contrail his daughter, or his filler, in marriage to 

giin°b«wcen another, Oil the condition of the other bellowing a filler or daughter 

tivo contrac- marriage upon him, fo as that each contrail lhall Hand as a return for 
tors. 

the other, rclpeilively, both the contrails are lawful. — Shafe'i main- 
tains that both the contrails are null, as they make one half of the 
woman’s perfon, reciprocally, a dower, and the other half the fubjeil of 
marriage; becaufe, where the perfon marries his daughter to the 
other, and alfo conllitutcs her the dower for the other’s daughter, it 

follows 
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follows that the daughter’s perfon* is divided between the other perfon 
and his daughter, — one half to that perfon, as hufband, in virtue of 
the marriage, and the other half to his daughter as her dower ; and 
as the matrimonial pofleflion, or propriety, is incapable of being par- 
ticipated, (iince it is ordained as a complete enjoyment, and not as a 
participated one,) it follows that the bargain is nugatory. — To this 
our dodtors reply, that the contra£for has named, as a dower, a thing 
incapable of being fo, (fince a woman’s perfon, in the feafe it here 
bears, is incapable of being the property of a ’woman — but yet the 
contrail holds good, and a Mihr Mifl, or proper dower, remains due, 

[to each of the women,] the fame as where ’whie or a bog are afligned 
as a dower. — With relpeil to Shafei urges, that “ the matrimo* 

“ uial propriety is incapable of being participated,” — it is admitted; 
but this participation is not induced in the prelcnt cafe, as the perfon 
of either of the daughters is not made the right of the other daughter 
in virtue of the contrail. 

If a free man marry a woman, on the condition, in return, of ferving CaAi of mar- 
her for a ftated time, {a year ^ for inftance,) or of teaching her tlie co^ition of 
Koran, yet her proper dower is incumbent upon him notwithftandiiig, 
according to Uaneefa and Ahoo Toofe^. Mohammed has laid that flic 
is, in this cafe, to receive a fum amounting to the eftimated value of 
his fervice for one year. But if a flave, hy his owner’s confent, marry 
a woman on the lame terms, it is lawful, and the woman is entitled 
to the flipulated fervice only. — Shafei is of opinion that the woman is 
entitled merely to the fervice ftipulatcd in either of thele cafes; 
becaufe whatever may be lawfully received as a fixed return, is capa- 
ble of conftituting a dower, fince a mutual exchange may be thereby 
effefled, and confequently the cafe is the fame as if the man had 
married the woman on condition of a ftated fervice to be performed 
by another perfon, or on a ftipulation of himfelf watching her flocks 
for a dated period. The arguments of our doctors, on this point, are 
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twofold ; — FI Rs r , the poflelfion of a woman’s perfon is not to be fought, 
(that is to fiy, to dejire, it is not lawful,) except in lieu of pre^rty; 
and teaching the Koran is not property ; neither does ufufru£l confti- 
iVitc property, (according to the fentiments of our dodors,) becaufe 
that is not fubftantial or permanent, whereas property is a thing of a 
permanent nature, and what conftitutes adual wealth ; fervice, there- 
fore, not being property, to feek the pofleflion of i. woman’s perfon, in 
return for the fervice of a freeman, is unlawful : — contrary to a cafe 
where a peeve obtains a woman in marriage on the condition of his 
ferving her, fmee here pofleffion is fought for that which is aftual 
property, the fervice of a flave being confidered as fuch, becaufe this 
comprehends a furrender or delivery of the flave’s perfon, and the 
perfon of a flave is a6lual property, and of courfe the ufufruPi thereof; 
wherefore it is analogous to the beftowing of the flave himfelf as a 
dower : but with a hufoand who is free this cannot be the cafe : 
SECONDLY, it is iiot lawful that a woman fliould be in a fituation to 
exa£l the fervice of her hufoand who is a freeman, as this would 
amount to a reverfal of their appointed ftations, for one of the requi- 
fitcs of marriage is, that the woman be as a fervant, and the man as 
the perfon ferved ; but if the fervice of the hufoand to the wife were 
to conflitute her dower, it would follow that the bujband is as the 
fervant and the wife as the ferved ; and this being a violation of the 
rcquifites of marriage, is therefore illegal : but it is otherwife with the 
fervice ftipulated to be performed by another free perfon, with that 
perfon’s confent, as this offers no violence to the requilites of the con- 
trad ; and fo alfo, in the cafe of fervice of a flave, becaufe the fervice 
performed by a flave to his wife is, in fad, performed to his majlcry 
by whofe confent it is that he undertakes it ; and the fame with the 
cafe of tending flocks, becaufe this is a fervice of a permanent nature,, 
and admitted to be performed for wives, and therefore does not violate 
the requifites of marriage; for the fervice of the hufoand to his wife, 
as a dower, is prohibited only as it may be degrading to the former; 
but the tending of flocks is not a degrading office. Mohammed, ac- 
cording to his tenets,, holds (as was already obferved) that the woman 
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is, in this cafe, entitled to receive a fum amounting to the eftimated 
value of the fervice, becaufe he maintains that what was ftirulated (to* 
wit, the fervice) is property, but of fuch a nalvae ns it is not in the 
hufband’s power to make delivery of, fince by fuch an aft he would 
violate the requilites of marriage ; the cafe, therefore, is the fame as 
if a man were to marry a woman, affigning, as a dower, a flave, the 
property of another, in which cafe he would have to pay the woman 
the value of fuch flave. — Haneefa and Aboo Toofaf^ on the other hand, 
hold that the woman is entitled to ^proper dower; becaufe they main- 
tain that the fervice here flipulated is not property, as a woman can- 
not legally exaft fervice of her hufband, being a freeman, in any fitu- 
ation whatever, left a reverfal of ftations fhould be induced, as was 
juft obferved ; the naming, therefore, of fervice as a dower, is the 
fame as naming wine, or a hog ; for, not being capable of legal de- 
livery, it is not a fubjeft of appreciation ; and fuch being the cafe, 
recourfe is had to the original rule in defeft of any dower, and this 
diftates a proper dower. 


cither 
QX in 


If a man marry a woman on a dower of one thoufind 'Dirms^ and Cajes of » 
the woman make leizm ot the laid thoufand, and then prefent the ting or re- 
fame to him, and he take poflellion of fuch gift, and afterwards 
divorce her before confummation, the hufband, in this cafe, has a 
claim upon his wife for five hundred Dirms^ becaufe he is not con- 
lldered, in law, as having received, in the form of the gift, that 
identical thing which becomes obligatory upon his wife in confequence 
of divorce before confummation, fince rnoney is incapaHe of identifi- 
cation either in the fulfilment or the annulment of contrafts. So alfo, 
if the dower confift not of money, but of articles of weight or meafure- 
ment of capacity, as iron or copper. — But if the wife were to make a 
gift to her hufband of the thoufand Dirms, without having herfelf 
been in pofleflion of the fame and he were afterwards to divorce 


* That is to lay, relinquijhes her right to it» 
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hcf before coiifumi'aation, in this cafe neither party has any claim 
*\vhatever upon the other. This proceeds upon a favourable conflruc- 
tion; for anology would fuggefi: that the huiband (hould receive from 
liis wife the amount of half the dower, becaufe the whole dower re- 
mains untouched with the hufband in confcquence of the gift, which 
amounts to a difeharge, but the wife does not appear to be difeharged 
li om what becomes obligatory upon her in conlcquence of divorce 
before confummation. — The reafon fora more favourable conftru<5lion 
of the law upon this point is, that the identical thing which becomes 
obligatory upon the wife in favour of the hufband, in confcquence of 
divorce before confummation, has come to him, in his being dif- 
eharged from half the dower, (through the wife’s gift,) and the end 
being thus obtained, any difference in the manner in which it is 
obtained will not be regarded, — that is to fay, the end was, 
that the hufband fhould recover half the dower after divorce before 
confummation, and that end has been obtained, not indeed 
through divorce^ but through antecedent g\ft^ which anfwers the 
fame purpofe. 

If a man marry a woman on a dower of one thoufand Dirnis^ and 
the woman make feizin of five hundred Dirms, and afterwards' make 
a gift to her hufband of the whole thoufand, — as well of the portion in 
her poflefhon, as of that which flie has not received, — or of the latter 
only, — and the hufband afterwards divorce her before confummation, 
neither party, in this cafe, has any claim upon the other, according 
to Haneefa . — The two difciples maintain that the hufband has, in 
this cafe, a claim upon the wife for one half of that proportion of 
which fhe had pofleffion ; becaufe they conceive of a part from the 
whole ', — that is to fay, if the wife were to make a gift of the whole 
dower to her hufband, without having herfelf made previous feizin of 
any part thereof, the hufband has no claim to refume any thing out of 
it ; — and, on the contrary, if fhe were firft to make feizin of the dower, 
and then to make a gift of the fame to her hufband, he would have a 

A claim 
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claim of relumption upon her for one half', and confcquently, when (he 
has made feizin of any particular part or portion of it, he has a claim 
of refumption upon her for the half of that part of which Ihe had made 
feizin ; and again, on the other hand, becaufe a gift of any part of 
the dower to the hulhand amounts to an abatement with refped to 
that part, and is therefore altogether excluded from the contraft * ; 
and confequently, when the gift is of that half which had remained 
unfeized, it is the fame as if the contradl had regarded the half only; 
(as where a feller, for inflance, makes a gift of half the price of the 
commodity lold, in which cafe it is the fame as if the price agreed 
upon were no more than the remaining half;) and fuch being the 
cafe, it follows that the proportion of abatement (in conlequence of 
gift) becomes altogether excluded from the dower, and that the half 
of which feizin had been made Rands as the complete dower; — and 
as, where feizin had been made by the wife of her whole dower, and 
file had prefented the fame to her hulband, he would Rill (upon di- 
vorce before confummation) have a claim of refumption upon her for 
one half, (as has been Ihewn in a former cafe,) fo here, in like 
manner, he has a claim of refumption for a moiety of the feized pro- 
portion, that Randing as the complete dower. The argument of jiloo 
Haneefa in this cafe is, that the end of the huRjand hath been already 
obtained, in a moiety of tlie dower remaining untouched with him 
without any return ; wherefore, upon divorcing his wife before con- 
fummation, he would have no occafion to make any refumption ; and 
with refpedl to what the two dilciples advance, that “ an abatement 
becomes altogether excluded from the contract,” it may be replied, if 

V 

this were to be admitted, it would follow that, in a cafe where a man 
marries a woman on a dower of twenty Dirmsy (for inftaiice,) and the 

* The phrafe in the original is remarkable, T^ehaza yewlukk.o b’assil ai 
‘‘ and [therefore is connedled with the origin of the contra6i\ — that is to fay,— 

with a period antecedent to the contraft, and confequently not included in iu The tcnii 
here adopted appears to be the cleareft by which the trandator c(;ulcl expicils the 
fenfe. 
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woman makes a gift to him of fifteen Dirms out of the twenty, ten 
Dirms would remain obligatory upon the hufband; becaufe, the abate- 
ment being excluded from the contrad, it would be the fame as if he 
had married her upon a dower of five Dirms ; and if he had married 
her upon fuch a dower, he would be bound for ten Dirms, on the 
principle of law, that if a man marry a woman on a dower of fewer 
than ten Dirms, ten Dirms are obligatory upon him ; this idea would 
confequently lead to an unjuft and unfounded conclufion, and is there- 
fore inadmiffible. 

If a man marry a woman on a dower of one thoufand Dirms, and 
fhe make a gift to him of a part lefs than the half,— two hundred, for 
inftance, — and take pofleftion of the remainder, and the hulband after- 
wards divorce her before confummation, he has, in this cafe, (ac- 
cording to Aboo Haneefa,') a claim of refumption upon her for fuch a 
lum as, together with what (he had previoufly beftowed upon him, 
makes a moiety of the whole, namely (in the fuppofition before 
mentioned) three hundred D/Vw ; — according to the two dilciples, 
on the contrary, his claim of refumption is for the half of what the 
woman had made feizin of, namely, four hundred Z)/r;w. 

If a man marry a woman on a dower confifting of certain Ipecified 
effedts, and fhe make a gift of the fame to him, either before or after 
feizin, and he afterwards divorce her before confummation, he, in 
this cafe, has no claim of refumption whatever upon the woman. 
— This proceeds upon a favourable conftrudbion.— Analogy would 
fuggeft that he fhould have a claim to the amount of the value 
of half the effefts, becaufe here it becomes obligatory upon the 
woman to make reftitution of half the dower, as was already ex- 
plained, and fhe is incapacitated from making reftitution by delivery 
of half the actual effects, in confequcnce of her gift ; wherefore it 
would appear that Ihe fhould make it by paying the eftimated value of 
one half.— But the reafon for a more favourable conftrudlion of the law 
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ki this cafe is, that the hufband, who is entitled to recover from the 
woman one half of what the had taken pofieflion of, in confequence 
•of his having divorced her before confummation, has already adlually 
obtained this, (through her gift ;) whence it is that the woman 
would not be at liberty to give her huiband any other thing in lieu of 
thofe effects, becaufe the confideration conlifts of a thing capable of 
identical fpecification, and of courfe the faid effedls, which have been 
in pofleffion of the woman, and by her made over in gift to her huf- 
band, conftitute a dower of a certain fpecihe defeription ; thus the 
hulband appears to have received that actual thing which had been 
rendered obligatory upon the wife by divorce before confummation: — 
contrary to the cafe of a dower conlifling of a debt ; for here, if the 
wife were to make feizin of fuch debt, and then to make a gift of the 
fame to her hufband, and he afterwards to divorce her, as above, he 
would, in this cafe, have a claim of refumption upon her for the 
value of one half of the dower, becaufe a debt of this nature is, like 
money, incapable of identical fpecification : — and contrary, allb, to a 
cafe where a woman, having taken pofieflion of cft'eiEls, as a dower, (as 
was flated in the preceding cafe,) fells fuch efFe<5ls to her hulband, 
becaule, in this cafe, they have come back to him for a confideration, 
and his claim is to the recovery of the half of her dower without any 
confideration. — And if the dower confifl: of an animal, or of effects, 
which are a debt upon the hulband *, the rule is the fame as in the 
cale of one confifiing of fpecified effects ; becaufe the thing leized 
by the woman is of fuch a nature as, if Ihe had herfelf borrowed it, 
muflbe reftored by her in fubftance; and articles of this defeription are 
all capable of identical fpecification. 

If a man marry a woman on a dower of one thoufand Dirms -f', 

* That is to fay, an animal, or effects, which had been borrowed or procured upon 
-credit by the hufband. 

f This cafe proceeds on the fuppolition of one thoufand Dirms being of Icfs value than 
the woman’s proper dower. 
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on a condition that he is not to carry her out of her native city,— or 
that he is hot to marry, during his matrimonial connexion with hcr^ 
any other woman, in this cafe, if he obferve the condition, the 
woman is entitled to the above fpccified dower only, as that confifts of 
a fum fufficient to conftitute a legal dower, and fhe has agreed to 
accept it ; but if he fhould infringe the conditiorv, by either carrying 
her out of her native city, or marrying another wife, the is in this 
cafe entitled to her proper dower, becaule he had acceded to a condition 
on behalf of the woman which was advantageous to her, ;’.nd that 
not being fulfilled, the woman is not fuppofed to be fatisiicd with the 
thoufand Dirm^. and muft therefore be paid her complete proper 
dower; the fame as in a cale where a woman had agreed to accept of 
one thoufand Dirms as a dower, on condition of being treated with 
reverence, and not fubjefted to any laborious work; or, of being pre* 
fented with a rich drefs, and fo forth. 

If a man marry a womai>, ftipulating the dower at one' thoufand 
DinnSf provided he fhould not carry her out of her native city, but 
flay and refide there with her, — or at two thoufand, if he fhould carry 
her theirce, — ^iir this- cafe, if he continue to refide with- her in the faid 
city, fhe is entitled to the thoufand Dirms only ; but if he carry her 
thence fhe becomes entitled to her proper dower, where that does not 
exceed two thoufand, nor fall fhort of one thoufand. — This is accord- 
ing to Haneefa. The two difciples fay that both conditions are equally 
valid, infomuch that, as if he were to continue to refide with her in 
the city aforefaid, fhe would receive the one thoufand Dtrms only, fb 
if he carry her thence, fhe becomes entitled to two thoufand. — differ ,' 
on the other hand, maintains that both the conditions are null, and 
that the woman fhall, in either event, receive her proper dower, 
where that does not exceed Hvo thoufand Dirmsy nor fall fhort of one 
thoufand. — This cafe is founded upon what occurs in the book of 
Hircy where a man faj’s to a taylor “ If you make me up this robe 
“ w'ithin the day, I fhall pay you one Dirm\ or if you finifh it 
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*■* by to-morrow, you fhall have half a will be hereafter 

explained. 
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Ifa man marry a woman, agreeing to give her, as adower, either 
of two flaves unfpecified, — as if he were to fay — “ Make one of thele 
“ two the dower, ’ — and the flaves be of different value, — in this cafe, 
where the woman’s prtfer dower is under the rate of the flave of lefs 
value, fhe receives that one; or if it exceed the rate of the more va- 
luable flave, flie receives that one ; and if it exceed the former, and fall 
fhort of the latter, fhe then receives her proper dower. This is accord- 
ing to Aboo Toofaf . — The two difciples allege that the leafl: valuable 
flave goes to her, in all thefe circumflrances. But if the hufband di- 
vorce her without confummation, fhe in that cafe becomes entitled 
to half the price of the leafl valuable flave only, according to all the 
doctors. — ^The argument of the two difciples, in this cafe, is that the 
proper dower is not to be held obligatory, unlefs where the Jl'tpulated 
dower is of fuch a nature as renders an obligation with refpedl to that 
impoflible ; but it is pollible with refpeft to the leajl valuable flave, 
becaufe that one is undoubted* , and is therefore obligatory; the fame 
as in a cafe of Khoola, or of manumiflion, for a compeulation “ of 
“ one thoufand, or of Hvo thoufand,” or “ of this flave, or of that 
“ flave -f in which cafe, whatever is the leafl value named is held 
to be the compenfation either for Khoola or for manumifflon, as there 
can be no doubt concerning it ; and fo in this cafe alfo. — The argu- 
ment of Maneefa^ in reply to the two difciples, is that the proper 


* That is to fay, ailtliough, with refpeef to the flave of greater value, a doubt might be 
entertained, yet with refpedt to the other there can be none, fince that is the lovveft terms 
offered by the party himfclf. 


t This relates merely to the point of law in cafes of \ ague and indefinite expreflion; 
for inftance, in Khoola^ where the wife may fay to her hulband, “ I will give you one or 
“ two thoufand Dinns, or either of my flaves, ZeyJ or j^mir, for my divorce,”— in which 
cafe the law always determines the propofed compenfitioi' nt the lovveil ta.hte men- 
tioned. 
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dower is'thc radical obligation in a contradt of marriage, like the price 
of a purchafe, in a contract of fale, as that is the moft equitable, being 
a medium adjuflment, neither over nor under, and confequently it is 
not to be deviated from, except in cafes where the fpecification of the 
dower is perfect and complete; but here the Ipccification is not 
complete, fincc neither flave has been particularly mentioned by the 
hulband, in fettling the dower, but both indefinitely : contraiy to a 
cale of Kboola, or of manumiffion for a compenfation, fince in neither 
of thefe is there any radical compenfatory obligation underftood, inde- 
pendent of fome particular previous agreement ; for if a flave were to 
fay to his mafter, “ emancipate me,” and the mafter were to reply 
“ thou art free;” or if a wife were to fay to her hulband, “ grant me 
Kboola” and the hulband were to reply “ I have granted 
no obligation whatever would remain upon the flave or the wife; 
whereas, on the contrary, if a woman were to fay to a man “ marry 
“ me,” and he were to reply “ I have married you,” her proper 
dower would be incumbent upon him ; but where the rate of the 
more valuable flave falls fliort of the proper dower, the wife has virtu- 
ally acceded to the abatement ; and, in like manner, where the rate 
of the leafl: valuable flave exceeds the proper dower, the hulband has 
virtually agreed to the excefs ; and Ihe then receives one or other of 
the Haves, as the cafe may be. — It is here to be obferved that, if 
divorce take place before emancipation, the wife is to receive from her 
liulband a prefent in addition to half the price of the leaft valuable 
Have : this is a rule eflablilhed by cuftom, and mull be complied with, 
as an obligation on the part of the hulband, although the value of the 
prefent Ihould even exceed the half price of fuch flave. 

If a man marry a woman, afligning her, as a dower, an animal 
undelcribed, it is approved, and the woman lhall receive an animal 
of a middling flandard ; but the hulband has it at his option, inllead 
of this, to pay her the value of luch an animal in money. — The com- 
piler of the Hedayd oblerves that this is to be underftood only where 
a man names the Ipecies of the animal in general, without any fpe- 
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cific defcription, (as if he were to fay “ I will give you as a dower a 
“ horfcy* or “ an afs," without defcribing whether it is to be an 
Arabee or z Toor&eei) but where he does not mention the fpccies of 
the animal, (as if he were to fay “ I will give, as a dower, a qua- 
druped,*") it is not lawful, and he in that cafe becomes liable to 
make good to the woman her proper dower. — Shafei maintains that a 
proper dower is obligatory^ in either of the above cafes, he holding that 
nothing is fit to be afligned as dower, in a contratfl of marriage, but 
what would be capable of appreciation in a contradl of fale ; and an 
animal undeferibed is incapable of appreciation, as being unknown, 
and conlequently cannot conflitute a dower. — The argument of our 
dodlors is, that a contradl of marriage includes an exchange of property 
for that which is not property, (for the ufe of the woman’s perfon, 
which is the return, cannot be termed fuch;) — now the law admits 
that animals may be a debt upon the perfon, in the courfe of an ex- 
change, where there is no property in return, as in the cafe of Dceyat, 
where an hundred camels are rendered obligatory in law, their de- 
feription being undefined : the dower is therefore to be confidercd, in 
this refpedt, as a property, concerning which the man has taken an 
obligation upon himieif a priori, in the manner of an acknowledg- 
ment ; now ignorance, with refpe(fl: to the actual property, does not 
invalidate an acknowledgment by which a perfon takes upon himfelf, 
a priori, an obligation concerning it ; as for example, if a perfon 
were to acknowledge that he owed a flave, or any thing elfe unde-, 
feribed, his acknowledgment would be good, and the fpecification 
would reft with him. 

Objection. — If the nomination of a dower be to ftand the fame 
as an acknowledcrment, it follows that the nomination of an animal 
on account of dower is approved, although the fpecies remain un- 
known,— the fame as in an acknowledgment refpeding property 
unknown,— which is not the cafe. 

Reply. — A knowledge of the fpecies of the animal is made a con- 
dition, in conformity with the rule, that a Ipecificd dower fhall con- 
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fift of property, the medium of which may be known, for the fake 
of both the parties ; now this cannot be afccrtained, except where the 
Ipecies is known, which comprehends a bejl^ a worji^ and a medium 
of the kind, for if this be unknown, the diftin«£bion cannot be made, 
fince no medium can be afeertained amidfl an infinite variety of fpe- 
cies. — But ,(as w'as already obferved) the hufband has it at his option, 
in dilcharging the dower, either to give the woman a medium animal 
of the Ipecies mentioned, or to pay her the value in money, becaule 
the medium cannot be afeertained precifely except by appreciation, 
and confequently the value of the animal is the ftandard of payment j 
and, on the other hand, the actual animal is the flandard according to 
nomination. 

If a man marry a woman, afligning her a dower of cloth, vindc- 
feribed, fhe, in this cafe, receives her proper dower. This is where 
the term cloth alone is mentioned by the man without any addition ; 
and the reafon is, that the fpecies of cloth is here unknown and un- 
afcertaiuable, fmee of that there are a variety of fpecies. — But if he 
were to name the fpecies of cloth, as if he were to lay “ I will give, 
“ as a dower, a piece of this manner of defeription is 
approved ; and the hulband has it in his option either to give a piece 
of Hirrooey of a middling quantity, or to pay the value in calli, for. 
the reafons already flated. In like manner he has it at his option 
either to give the cloth or to pay the value, where he has been llill 
more particular in his defeription, mentioning the lengthy breadth, and 
quality of it, in a way fuch as would fuffice in a Silliin fale. — This is 
according to the Zdhir Rawdyef, and the ground upon which it pro- 
ceeds is that cloth is not of the clafs of things denominated Zooatal- 
Inifdl, or things compenfible by an equal quantity of the fame fpecies. 
In like manner he fliall have the lame option where the dower is 
afligned of goods, the quantity of which is afcertainable by weight 


* A particular Ipecies of cloth manufactured in Herat, a city of Khorr^an, 
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or meafure, provided he fhould not have particularly defcribed the 
quality, but only the fpecies : but if he fhould particularly defcribe 
the quality, he then has no option, and mufl: pay the actual thing 
mentioned, becaufe, under fuch defcription, it becomes a debt upon 
him, of the fpecific weighable or meafurable articles defcribed. 




If a Mujfulman marry a woman, agreeing to give her, as a dower, C;ire cfu 
xvine or a hog, the woman has her proper dower, becaufe a condition 
of affenting to receive fuch articles is invalid ; but as a contract of 

o ... a> tides* 

marriage is not rendered null by a nugatory condition being compre- 
hended in it, it holds good, in this cafe, though the condition be 
null: contrary to a cafe of fale, which is rendered null by an invalid 
condition. — The alignment of the dower in either of the articles 
aforefaid is dilapproved, becaufe what is named is not property 
with Mujfulmans ; and on this principle it is that a proper dower be- 
comes due. 


If a man marry a woman, afligtung her, as a dower, a calk of Cafes of ftlf. 

• • • n afligumcnt. 

Vinegar, and the calk fhould afterwards appear to contain wine, Ihc, 
in this calc, has her proper dower, according to Hanecfa.— Vhc two 
difciplcs allege that, in this cafe, Ihe is to receive vinegar of a me- 
dium quality, and the fame in quantity as the wine. — And it the man 
were to name, as a dower, a certain fpecified Have, (as if he were to 
fay I alfign this flave as a dower,”) and it Ihould afterwards ap- 
pear that the perlbn fo mentioned as a flave was at that time free, in 
this cale a proper dower is due, according to Haneefa and Mohammed. 

Ahoo Toofaf fays that here the hufband owes the eftimated value of the 
free perlbn aforefaid, fuppoling he were a flave ; for he argues that 
the man has filled the woman with the expedlation of a certain pro- 
perty, the delivery of which he afterwards finds impolfible ; the value 
therefore is obligatory upon him, or an article fimilar to that agreed i 
For, if it be of the l^cies of Zoodtal Imfdl, as in a cafe where a man 

marries a woman on a dower confifting of a Ipecified flave, and the 

flave 
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ilavd dies befoi'c delivery Haneefa^ on the other hand, fays 
that where nomination and pointed reference * are united, regard muft 
be had to the latter, becaufe indication is more clear and exprels under 
that form, and hence the cafe is the fame as if the man had engaged 
to give, as a dower, wine or a hog +. Mohammed (coinciding with 
Hdneefa with refpeil to the flave, and diflenting from him with re- 
l]ie(5l to the vinegar, as aforefaid,) fays that it is a rule, that if the 
thing named be of the fame fpecies with the thing fpecified by pointed 
reference, the contrail is conneiled with the latter ; but if the thing 
named be of a fpecies diftinil and diflerent from the thing pointedly 
Ipecified, it [the contrail] is conneiled with the thing named ; be- 
caufe indication is more effeilual from naming a thing, than it is from 
pointing that thing out, inafmuch as it is thereby known what that 
thing is, whereas by pointing it out the fttbjiance only is known ; — 
on which principle it is that if a man purchafe a ring Hone, on the 
condition of its being a ruhy^ and it fliould prove to be only a garnet^ 
the bargain is void, on account of the difference of fpecies ; but if a 
perlon were to purchafe a flone on condition of its being a ruby, and 
it fhould prove to be an emerald, yet the bargain holds good, becaufe 
thefe are held by lapidaries to be of the fame fpecies : — now, in the 
prefent inflance, the flave and the free perfon are of one and the fame 
fpecies; the contrail, therefore, is connecled with the thing identi- 
cally fpecified or pointed out, and on this principle her proper dower is 
due to the woman ; but vcinc and vinegar being of diflinil fpecies, 
and totally different from each other, (inafmuch as the latter is lawful 
in ufe, and the former prohibited,) the contrail is there conneiled 


* Tojnieeat and Ifliaret: the formiy term means fimply naming a thing, or (as ex- 
prclll'd ab(.ve) nomination ; by the fatter is underftood pointing a thing out, fuch as “ 7hh 
flave,” &c. 

-f- That is to fay, the condition is altogether void, and a pi'Oper dower is of courfe due ; 
for, if the man were to fay “ I will give as a dower this flave,” and the perfon fo fpoken 
of fhould appear to be free, it is evident (regard being had to the relative “titis,” denoting 
pointed reference) that the condition or agreement is ipfo faSio null, as regarding a thing 
which docs not exift. 


with 
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with the thing nominally fpecified, and confequently the woman if> 
entitled to vinegar equal in quantity to the wine. 


If a man marry a woman, agreeing to give her, as a dower, tw'o 
Slaves Ipecified, as if he were to iay “ I affign, as a dower, thole 
** two flaves;” and it Ihould happen that one of the perfons fo fpeci- 
fied as Jlaves is free^ in this cafe, according to Haneefa, the woman 
is not entitled to more than the fingle Have remaining, provided the 
value be equal to ten Dirms, becaufe the flave is particularly aliigned, 
and where the ajftgned dower is admitted to be incumbent, this pro- 
hibits the obligation to a proper dower;— -as where a man, for inftance, 
marries a woman, alfigning her, as a dower, a piece of cloth of the 
value of five Dinns, in which cafe the w'oman gets the piece of cloth 
aforelaid, together with five Dirms in money, in fuch a manner as that 
the whole lhall amount to ten Dirms, being the loweft legal dower, 
beyond which nothing is incumbent, ^boo Toofaf alleges that, in 
this cafe, the woman gets the flave, together with the amount of the 
eftimated value of the other perfon, luppofing he were a flave, becaufe 
here the man has filled her with expeflation of two flaves, the de- 
livery of one of which afterwards appears to be impoffible; wherefore 
the value of the latter is obligatory upon him. Mohammed has laid (and 
there is allb one opinion recorded of Haneefa to the lame effedt) that 
the woman gets the Have, together with a property fufficient to com-’ 
plete her proper dower, if that Ihould exceed the value of the flave; 
becaufe, if both the perfons named as flaves by the hulband, in fpeci- 
fyingthe dower, were a<9:ually free, the whole proper dower (accord- 
ing X .0 Mohammed) would be due; and confequently, where one only 
is a flave, that flave is due, together with fuch property as (along 
with the flave) amounts to a proper dower. 


If the Kdzee feparate a man from his wife, before cohabitation, 
<on account of their marriage being invalid, the woman is not entitled 
to. any part of her dower, becaufe, where the marriage is invalid, 
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no obligation with refpedl to dower is involved in the cohtradl, as 
that, in fuch a cafe, is alfo null ; nor is the dower held to be due on 
any other ground than the fruition of the connubial enjoyment, which 
is not found in the prefent inftance. — In the fame manner no dower 
is due after Khalwat Saheeb, or complete retirement ^ becaule, on ac- 
count of tile invalidity of the marriage, the law does not coufider 
retirement as indicating the commiflion of the carnal aft, and confe- 
qliently it does not Hand as fuch. — It is however to be obferved that 
in an invalid marriage a feparate dower is not due on account of 
every repetition of the carnal aft, becaufe here the right of pofleflion 
is doubtful, and the cafe is therefore the fame as where a man has 
repeated carnal connexion with the Have of his Ion, — or where a man 
has repeated carnal connexion with his wife, and it fhould afterwards 
appear that he had fulpended the divorce of that woman upon the cir- 
cumftance of his marrying her, — in either of which cafes one dower 
only is due, becaufe of a doubt reipefting the right of pofleflion : con- 
trary to a cafe where a man has repeated carnal connexion with the 
Have of his father, his mother, or his wife, and pleads his conception 
of the fame being lawful ; for in this cafe a dower is incumbent 
upon him for every repetition of the aft, becaufe here no doubt exiils, 
as he appears, on every repetition, to have had carnal connexion with 
a flave who is the abfblute property of another : — and contrary, alfb, 
to a cafe where a man has repeated carnal connexion with a female 
flave held in partnerfliip between himfelf and another, for in this 
cafe an half jine is incumbent upon him for every repetition (ac- 
cording to the determination in the Burhanal Alma of Abdal-azeez- 
Bin Amroo,') becaufe he has every time committed the carnal aft in 
the fliare of his partner. 

If a man engage with a woman in an invalid marriage, and 
have carnal connexion with her, flie is in this cafe entitled to 
her proper dower: but fhe is not entitled to more than the fpeci~ 

5 M 
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fed dower*, according to our doctors. — This is contrary to the opi- 
nion of Ziffer^ who conceives an analogy between this and an invalid 
fale; that is to fay, in an invalid fale, if the ftipulated price of the 
thing fold be fhoit of its adlual value, the latter is due to whatever 
amount ; and fb alfb in the prefent cafe. — The argument of our doc- 
tors, in this cafe, is that the thing which the hufband has received 
(namely, the pofleflion of the woman’s perfon) is not property, and 
therefore is not appreciable in any other way than by the aflignment 
of a dower; now if the dower affigned fhould exceed the proper 
dower, the excefs is not incumbent, becaufe of the invalidity of the 
affignment, for that is a part of the contrail:, which being invalid, 
the affignment is fo likcwife ; and, on the other hand, if the dower 
affigned be Jhort of the proper dower, the difference is not in- 
cumbent, bccaufe, with refpeft to that, affignment has not been 
made : contrary to an invalid fale, becaufe there the thing fold is ap- 
preciable, and conlcqucntly the amount of the return will be adjuffed 
by its value. 

The obfervance of an Edit, after feparation, is incumbent upon a 
woman wltli wliom a man has had carnal connexion in an invalid 
marriage. And here the Edit is to commence as from the date of re- 
paration, and not from that of the lafl carnal connexion. 

The defeent of a child born of a woman enjoyed in an illegal 
marriage is effablifhed [in the reputed father,] becaufe in this regard 
is had to the child’s prefervation , fince if the defeent were not to be 
eftablifhed, the child might perifh for want of care. — Mohammed \\o\A% 
(and decrees are pafied agreeable to this do(ffrine) that, in the eftablifh- 
ment of genealogy under an invalid marriage, the time f is calculated 

* That is to fay, if her proper dower fhould exceed in value the dower fpccincd in the 
contraft, yet the woman is entitled to the fpecified dower only, and not to her proper dower. 

t The probable term of pregnancy, by which the child’s defeent is to be judged of and 
afeertained, (For a further elucidation of this point fee Book of Divorce, Chap. XIII.) 

U 2 ffom 
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trotu the jirji cciftial connexion ^ not from the doie of the Tnarriage^ 
becaufe one which is invalid does not give a claim to the icamal 
ad, fo as to ftand as fuch, whereas the reverfe is the cafe in a 
valid marriage, as that eftablilhes Inch claim: and hence, in the 
eflablilhment of genealogy, the time is calculated from the date of the 

maiTiage. 

of tW The Mihr Mijl (or fraper dower) of any woman is to be regulated, 
in its amount or value, by that of the dower of her paternal relations, 
fuch as her paternal Jifers or aunts, or the daughters of her paternal 
uncles, and fo forth, according to a precept of Ibn Mujfdood, “ To the 
<woman belongs fuch a dower as is ufually (^gned to her female pa- 
“ ternal relatives'” — moreover, men are accounted of the clafs of 
their paternal tribe, and the value of a thing cannot be eftimated but 
by attending to the value fet upon its clafs, 

A woman’s proper dower is not to be eftimated by the dower of 
her mother or her maternal aunt, where they are not defcended of 
her father’s family, on account of the precept of Ibn MaJJaood already 
recorded : yet if her mother fhould be defcended of her father’s family, 
(being, for inftance, the daughter of his paternal uncle in this cafe 
a judgment may be formed from her dower, as being defcended from 

the family of the father. 

In regulating the proper dower of a woman, attention muft be 

paid to her equality with the women from whofe dowers the rule is 

to be taken, in point of age, beauty, fortune, underftanding, and 

virtue, becaufe it varies according to any difference in all thefe cir- 

cumftancesj and, in like manner, it differs according to place of 

refidence, or time, (that is to fay, times of trouble and confufion, 

as oppofed to times of tranquillity;) — ^ii^d the learned in Ae law 

have obferved that equality is alfo to be regarded in point of virginity, 

T becaufe 
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tiecaufe the dower is difFerent according as the woman may be a virgin 
or otherwife. 


If the Wake [guardian] of a woman become furety for her A woman’s 


dower, it is approved, becaufe he is competent to fuch refponfibility, 
(that is, to take fuch obligation upon himfelf,) and he is furety in a 
thing which is a legal fubjeft of bail, (namely, the dower,) lince that 
is a debt., in which bail is approved : and the woman is afterwards at 
^erty to require her dower either of her hujband or of her guardian, 
as in all other cafes of bail : and if the guardian pay the dower, he lhall 
take the fame from the woman’s hulband, where he has become 
furety at his defire, as is the invariable rule in bail. The bail is in 
like manner approved, if the wife be an infatit : contrary to where a 
father fells the property of his infant child, and becomes bail for the 
amount, which is not lawful, becaufe a guardian is, with refpeft to 
marriage, a ncgociator merely ; but, in fale, he is the executor of the 
contraft, (whence it is that its obligations reft upon him, and its rights 
appertain to him;) and the father’s difeharge is allb approved, if he clear 
the purchafer of the whole price of the infant’s property; and he is 
moreover at liberty to take pofleflion of the price after the infant fliall 
have attained maturity; wherefore, if his bail were to be approved, it 
would admit the principle of a man becoming furety in his own behalf, 
which is abfurd. 


guardian may 
beconicfurcty 
forherdower* 


Objection. — A father is at liberty to take pofleffion of the 
dower of his infant daughter, in the fame manner as of the price of 
his infant child’s property; wherefore if the bail of the father 
with refpeft to the dower be approved, it follows that he is bail in his 
own behalf. 

Reply. — ^The authority vefted in a father to take pofleflion of 
the dower is becaufe of his parental relation, and not on account of 
his being a party in the contradl, (for which reafon it is that he 
is not at liberty to take pofleflion of the dower after the maturity of 

’his 
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his child,) fo that he does not, in this cafe, appear to be bail in his 
own behalf. 


A woman 
may refill 

11 (he 
the 

portion o flier 
dower. 


A woman may refufe to admit her hulband to a carnal connexion- 
until Ihe receive her dower of him, lo as that her right may be main- 
tained to the return, in the fame manner as that of her hulband to the 
objcifl; for which the return is given, as in fale. 


A woman is alfo at liberty to refift her hulband carrying 
upon a journey until Ihe fliall have received her dower of him, for the 
lame realbn. 


On the other hand, the hufljand has no power to reftrain his wife 
from going on a journey, or from going abroad, or viliting her 
friends, until fuch time as he Ihall have difeharged the whole of the 
M/'/jr Mocijil, or prompt dower, bccaufc a hulband’s right to confine 
his wife at home is folely for the fake of fecuring to himfelf the en- 
joyment of her perfon, and his right to fuch enjoyment does not exifl: 
until after the payment of the return for it. 


unlefs the 
whole dower 
be deferable. 


sdfo refill a 


What is here advanced proceeds upon a fuppofition of the whole 
dower, or a certain portion of it, being Alodjil, or prompt ; but if the 
whole be Mowjil, or deferred*, the woman is not at liberty to refufe 
the embraces of her hufbaad, as (he has dropped her right by agreeing 
to make her dower Mowjil, — the fame as in a cafe of fale, where, if the 
price of the article fold be made deferable, the feller is not at liberty 
to detain the article fold on account of the price. — Aboo Toofaf con- 
troverts the doftrine which is here advanced, and maintains that, in 
this cafe alfo, the wife is at liberty to refufe to admit her hufband to 
carnal connexion, as long as he omits to make payment of the dower, 
is further to be obferved, that even if the hulband (hould have 


* That is to fay, if the ftipulation fixes the payment of the dower at fome future 
period, as a or fo forth. 

committed 
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committed the carnal a(9:, or fliould have been in complete retirement 
; v/ith the wife, yet the rule is the fame ; that is to fay, fhe is Itill at 
i liberty to refufe to admit him to carnal connexion, or to refill his 
! carrying her upon a journey, until fuch time as Ihe lhall have re- 
1 ceived the whole of her prompt dower from him.-— -This is the doc- 
oi Haneefa. — The two difciples, on the contrary, allege that 
woman, in this cafe, has no fuch liberty of refufal or rtfiilance. 

•It is to be remarked, however, that this dilference of opinion fub- 
only where the original carnal a£l, or complete retirement, has 
taken place with the woman s confent', but if Ihe have been enjoyed 
by force, or if Ihe be an infant or an idiot, her right of refufal or 
refinance, as above, does not ceafe, according to the united opinion 
of all our dodtors. — It is proper to oblerve, that where the woman 
refufes to admit the hufband to a repetition of the carnal a(5l, as above 
Hated, yet Ihe has, nevcrthelefs, (according to Haneefa^ a claim to 
her fuhftjlence^ as her refufal does not, in this cafe, proceed from any 
Jlt(bbor7ineJ's or difobedletice, fince it is not exerted in 7'efijlance to a 
right, but rather in ina'nitenance of one. — The two difciples hold that 
file is not entitled to any fubfifience ; — and their argument on this 
occafion is, that the foie objeifl of the contra6l has been duly delivered 
to the hufband, either by the fingle carnal ail, or by the fingle com- 
plete retirement, as aforefaid ; on which account it is that her right 
to her whole dower is confirmed and ellablilhed, and coufequently no 
right of further detention of her perfon remains with her; as in a 
cafe of falc, where the feller having delivered the article fold to the 
purchafer, before receiving the price, has no farther right over it. — 
Haneefa^ on the other hand, rcafons that the woman in refilling re- 
fufes and withholds a thing which fhe has oppofed to a return, and 
over which fhe has, of courfe, a right of detention, until fuch return 
fhall have been duly made to her : and with refpedl to what the two 
difciples allege, that “ her right to her whole dower is confirmed 
“ and ellablilhed by the fingle carnal a£l, and fb forth,” — it may be 
replied, that the whole becomes confirmed to her by a fingle com- 
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mifllon of the carnal aft, or a fingle inftance of complete retirement, 
neceflarilv, becaufe every thing beyond that is then unknown, and 
con lequently cannot obllruft the operation of what is known; but 
the right of refiftance ftill remains, becaufe the dower is oppofed to 
the whole ^ the fame as to the Jingle injiance^ of enjoyment. 

When the hufband has duly paid to his wife the whole of her 
dower, he is at liberty to carry her wherever he pleafes, becaufe the 
word of God fays, “Ye shall cause them to reside in youk 
“ OWN HABITATIONS.”— Some havc alleged that the hulband is not 
at liberty to carry his wife to another city different from her own, 
although he fhould have paid her the whole dower, becaufe journey- 
ing and travelling may be injurious to her; but he is at liberty to 
carry her to the villages in the vicinity of her city, as this does not 
amount to travelling. 

If a man marry a woman, and they afterwards difpute concerning 
the rate of her dower, the declaration of the wife is to be credited to 
the amount of her proper dower, and that of the hufband, with re- 
fpeft to any excefs . — This proceeds upon a fuppofition of his having 
had carnal connexion with her : — but if he fhould hav'e divorced her 
before confummation, his declaration alone is to be credited with 
refpeft to the half dower.— This is the doftrine of Haneefa and Mo- 
hammed. Aboo alleges that the declaration of the hufband is to 

be credited, whether before divorce or after, unlefs where it goes to 
eftablifh l()mething trifling, — that is to fay, fomething fb fmall as is 
known to be fhort of what fuch a woman has a right to expeft in 
marriage according to general ufage ; and this is approved. The ar- 
gument of Aboo YoofdJ is that, in the cafe in queftion, the woman 
is plaintiff fuing for an excefs, and the huflvand defendant ; and the 
declaration of a defendant, when made upon oath, is to be credited ; 
wherefore that of the hufband, in the pefent inftance, muft be fo, 
isnlefs he teftify to fomething fo fmall as that apparent circumftanpes 
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argue againft him : and the ground upon which this proceeds, is that 
the appreciation of the woman’s perfon is a matter of neceflity; and, 
therefore, fo long as it is poffible that any thing can be decreed fi om 
the Jllpulated dower, thc/r^>^^r dower is not regarded.— The argument 
oiHaneefa and Mohammed in this cafe is that, in all claims, credit muft 
be given to the declaration of that perfon in whole favour apparent cir- 
cumftancesbear teftimony, and apparent circumftanccs do bearteftimony 
with one who attefts the proper dower, as that is the ftandard objedl in 
marriage; — limilar to a cafe where a difpute arifes between a dyer and 
the owner of a piece of cloth, concerning the charge for dying, in 
which cafe the declaration of that perfon will be credited in whofc 
behalf the value of the dye or colour bears teftimony*. Concerning 
what is here advanced, that if the hulband Ihould divorce his wife 
before confummation, his declaration alone is to be credited with 
refpefl to the half dower;” it is to be oblerved that this (which is 
recorded by Mohammed in the Jama Sagheer and Mahfoot) apparently 
contradiifts what he has advanced in the yama Kabeer^ to wit, that 
‘‘ the woman muft, in this cale, be decreed a proportionable Matat^ 
or which is conformable to the inference o( Hatie^a and 

Mohammed, who hold that, as a prefent is due, on account of a con- 
trail of marriage, divorce, the lame as a proper bejote 

divorce, the one muft be decreed her in the former cale, as well as 
the other in the latter ;)— but this apparent contradiaion between the 
above authorities may be reconciled, by adverting to the diferent 
manner in which the cafe is put in them refpeaively ; thus, in the 
Mabfoot, the cafe fuppofes one thoufand Dirtns and two thoufand,— 
that is to fay, the hulband declares that the dower is only thoufand 
Dirms, and the wife claims two thoufand ; now the value of a cuf- 
tomary prefent does not equal the ha^ of thofe fums, and of courfe, 
to decree a prefent here would be no advantage to the plaintiff:— in 
the Jama Kabeer, on the other hand, the cafe fuppofes ten Dtrms, and 
one hundred that is to fay, the hulband avers the dower to be 


# Bccaufe, as .different colours bear a different price, the value of the ufed is 
certainly the only ftandard by which the amount of the charge for dying can e ju ge o • 
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only ten DirmSf and the wife claims one hundred ; and her proper ^ 
prefent may be eftimated, fuppofe at twenty Dirms ; here therefore a 
proper prelent may with propriety be decreed to her : aiid what occurs 
upon this fubje£l in the yama Sagheer being deftitute of any mention of 
the amount of the dower, that refts upon what is faid in the Mahfooi, 
— As a more full expofition of the doctrine oi Maneef a eeadc Mobavmcd^ 
iji a cafe where a difpute arifes between the hufband and wife concerning 
the amount of the dower on the continuance of the marriage, let us 
fuppofe that the hulband declares one thoufuid Dirms., for inftanccv 
and the wife claims t^'o thoufand ; in which cafe, if the proper dower 
of the woman do not exceed one thoufand, the declaration of the hul- 
band is to be credited ; but if it be two thoufand, or upward, that of 
the wife; and whoever of the two produces evidence in fupport of his 
or her declaration, the fame is to be credited, under cither of the 
above circumftances ; and if they both produce evidence under the 
firfl: of the above circumftances, (that is, the woman’s proper dower 
not exceeding one thoufand Dirms,') tlie evidence on the part of 
the wife is to be credited, becaufe by fuch evidence her right to the 
excefs is eftablifhed ; — but if, under the fecond, (that is, the u oman’s 
proper dower being two thoufand or upwards,) the evidence on the 
part of the hufband is to be ci cdited, becaulc that goes to prove that 
the wife has made an abatement in her dov er : but if the proper dower 
be 07 ie thoufand fve hundred Dirms, both parties muft be required to 
make oath, after which one thoufand five hundred are to be decreed 
to the woman. Tliis is according to the ^akhreej of Ruzi. Kom okhee- 
f\ys that the oath muft Ire tendered to both parties in all the three 
circumftances, after wliich the proper dower muft be decreed. — All 
this applies to a cafe where the hufband and wife difpute withrefpedt 
to the amount of the dower itfelf, and not with refpedt to its fpccifi- 
cation: but if their difpute refpedt the latter, one of the parties 
aflerting that a dower had been named, and the other denying, 
in this cafe the proper dower muft be decreed, according to all 

* Arab. Mijl: that is, proportionable to her rank and circumftances, In the fame man- 
ner as the proper dower. 

. the 
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the do£tors, that being the original dower independant of any fpccifi- 
cation. 

If, after the death of the hulband or wife, a diipute ihould arile 
between the furvivor and the heirs of the deceafed, concerning the 
amount of the dower, the rule in this cafe is the fame as when 
the dilpute arifes between the parties during life, becaufe a claim 
to the woman’s p-oper dower does not ceafe in confequence of the 
dernife of either. 

And if both hufband and wife were to die, and a dilpute to arife 
between their heirs with refpeft to the amount of the dower, in this 
cafe the declaration of the hulband’s heirs flaall be credited, although 
they fhoaild declare a fum lefs than the ufual and cuflomary dower of 
fuch a woman as the wife deceafed. — This is according to Haneefa. 
Mohatnvieii holds that the rule is the lame here as where the difpute 
arifes between the parties daring life. — And if the heirs dilpute 
M’ith relpc<5l to the fpec'ificatlon of the dower, one party inlifting 
that a dower had been named, and the other denying, the declaration 
of tlic latter is to be credited, according to Haneefa. In ftiort, with 
Haneefa, the woman’s proper dower is not at all regarded after the de- 
ccafe of both parties, as lhall be hereafter demonftrated. The two 
difciplcs, on the other hand, maintain that the proper dower Ihould 
in that cale be decreed. 

In cafe of the death of both hulband and wife, it belongs to the 
heirs of the latter to take the dower out of the eftate of the hulband, 
where it has been Ipecifically named ; but if it Ihould not have been 
fpecified, they cannot claim any thing whatever, according to Haneefa. 
The tw'o difciplcs maintain that the woman’s heirs are entitled to her 
dower in either cafe, — that is to fay, to the Ipecilied dower, in the 
former cale, or to the woman’s proper dower, in the latter;* — in the 
former, becaufe the fpecified dower was a debt upon the hulband, con- 
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firmed by the circumftance of his dcceafe, and confequently muft be 
paid out of his eflate, unlefs it fhould be known that the wife had 
died firft, in which cafe the hufband’s portion of inheritance would 
drop from the dower [that is, muft be deducted from it,] on account 
that he alfo is an heir ; — and, in the latter, becaufe the woman’s 
proper dower had become a debt upon the hufband, the fame as a 
fpecijied dower, and therefore does not drop in confequence of his 
death, any more than where only one of the parties dies. — Haneefa 
argues that, in this cafe, a fuppofition of the death of both hufband 
and wife affords a conclufion that their peers and cotemporaries are all 
already cut off by death, and no longer remain, becaufe it is moft 
probable that they would not both die until after a length of time ; 
and after the lapfe of fuch a period, their peers and cotemporaries no 
longer remaining, from whom can the Cawzee judge of or decide what 
the value of the woman’s proper dower ought to be ? — Haneefa, how- 
ever, holds alfb that where the hufband and wife both happen to die 
before the lapfe of any length of time, fb as that their peers and co- 
temporaries are ftill remaining, her heirs are entitled to her proper 
dower. 

If a hufband were to fend any thing to his wife, and fhe were ta 
denominate it a prefent, while he afferts that he has given it in part 
payment of her dower, in this cafe the declaration of the hufband 
muft be credited, becaufe he is the giver, and confequently muft be 
fuppofed to kiK>w his own intentions beft moreover, it is evidently 
the bufinefs oH the hufband to liquidate the obligation which lies 
agmnft him, before he proceeds to perform gratuitous a<fts ; his decla- 
ration, therefore, muft be credited, except where the thing fent con- 
fifts of vi£luals ready dreffed for eating, (fuch as roajied, or boded, or 
Jlewed, and fo forth,) in which cafe the aflertion of the woman muft be 
credited, becaufe it is ufual and cuftomary for hufbands to fend fuch 
articles as prefents to their wives, not counting it iix the dower ; 
but in rcfpe£l to wheat or barley, the. declaration of the hufband 
I ihould 
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flimild be credited for the reafon abovementioned. — Some have ob- 
ferved that articles, the fupply of which is generally held incumbent 
upon the hulband, fuch as JhiftSy and robes, and veils, are not 
to be counted in the dower, apparent circumflances arguing againft 
this. 


SECTION. 


If a Chriftian man marry a Chriftian woman without ftipulating 
any dower, or making it confift of carrion *, fuch as may be deemed 
lawful by thofe of their profeflion, and have carnal connexion with her, 
or divorce her before confummation, or die and leave her, the 
woman is not entitled to any dower whatever, although both parties 
fhould have embraced the faith within the interim. — ^And the law is 
the fame where the parties are aliens married on like terms in a foreign 
country. The opinion of the two difciples concerning aliens is the 
fame as that of ^boo Hanerfai but with relpeft to Chrijlians, being 
Zmmees, (that is, fubjedts of Mujffultnan government,) they hold 
that the woman is entitled to her proper dower, where the hufband 
cither oonfummates the marriage by committing the carnal a£t, or dies ; 
and that (he is entitled to a prelent when he divorces her before con- 
fummation.— alleges that the alien woman is entitled to her 
proper dower in either cafe, (that is, in the event either of the huf- 
band’s death, or of divorce,) becaufe the law does not hold it allow- 
able to feek or defire marriage but in return for property, and this 
rule equally affedts Infidels and Mujfubnans, as marriage forms a part 

* Mcauig the flefli or carcafs of any animal which diet a natural death.*— The 
original word fignifies the fleih of any fowl or quadruped (not being Gam) which has not 
been lawfully flain*. 
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of the temporal law, the obligations of which extend to all alike. 
1 o this the two difciples reply, that aliens do not take upon thein- 
felvcs any obligation to the obfervance of the laws of Ifldm^ neither 
are they capable of fo doing, on the account of a difference of country: 
contrary to the cafe of Zimmees^ who are fubjedl to the Mujfulman 
law in all temporal concerns, or a£ts to which the temporal law has 
reference, (fuch as whoredom., ufury, and fo forth,) fince they are fully 
capable of taking upon themfelves an obligation to the obfervance of 
thofe laws, as being native fiibjefts of the Miijjulman country. Ha- 
neefa rcafons upon this, that Z/mmees do not fubjeff themfelves to any 
of the laws of Ifldni, either with refped: to things which are merely 
of a religious nature, (fuch as faffing and prayer,) or with refi^edf to 
fucli temporal adls as, though contrary to the Mujfulman law, they 
may hold to be legal, (fuch as the f\le of wine, or of fwine’s flefh,) 
becaufe we are commanded to leave them at liberty, in all things 
which may be deemed by them to be proper, according to the pre- 
cepts of their own faith ; wherefore, with re^pe^ff to all fuch acts, 
Zimmees are the fame as aliens ; but from thefe is to be excepted whore- 
dom, that being held univcrfally, and by all feffs, to be a criminal 
ai5t ; and as to ufury, no fuch thing can have legal cxiffence, it being 
excepted from all the obligations to which the perfon can be fubje(£f, 
becaufe of a faying of the prophet, “ Ohferve that between us, and 
“ wltofoever takes ufury, no engagements exijl." — 'I'he compiler of the 
Heddya remarks that what Mohammed has advanced in the Jama 
Saghecr, ^ ‘ If a Chrijiian man marry a Chrijiian woman without any 
“ dower,”— and fb forth, — may be underffood in two ways, — one, 
the abfolute exception of a dower, (that is, efpccially ffipulating that 
there Jhall be none and the other, merely the omitting to mention 
it in the contraft. Some have faid, concerning this cafe, that where 
the dower is either made to confift of unlawful articles, or is not 
mentioned in the contraft, there are two traditions ; according to one, 
the woman is entitled to her proper dower, (as maintained by the 
two difciples,) and according to the other, nothing whatever is due : 

and 
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ami it is from this variance in the traditions that the difJerence of 
opinion arifes between Hancefa and Mohammed. 
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If a Zlmmee marry a Zimmcea, making the dower to confift of wine 
or pork, and one or both flioukl afterwards embrace to the faith, yet 
the woman is nevcrthelcfs entitled to the unlawful article fettled upon 
her, although the couveriion take place previous to feizin, provided 
the unlawful article had been identically fpecified ; but if this be not 
the calc, the w'oman, in the inllance of wine, is to receive the 
eflimated value of fuch wine, or in that of jiork, her proper dower. 
— This is according io Haneefa. Ahoo alleges that the woman 

is entitled to her proper dower in cither infrance. Mohammed, on the 
contrary, maintains that Ihe is in either inllance entitled to the cAi- 
mated value of the unlawful article Ipccifled, whatever it be. — The 
realoning upon winch the opinion of the two difciples proceeds in this 
cafe is, that by feizin, or pofl'cliion, the right in the thing poll'efl’ed 
becomes fully cAablilhed and confirmed ; feizin, therefore, is limilar 
to a contraft of marriage, llnce, like that, it produces a right which 
had not before exifted ; and confequently the feizin of H'ine or 
pork by a MuJjJima, as a dower, is illegal, the lame as a contrail 
itfelf including a fpccilication of llich unlawful articles, as a doiver; 
and this, whci:ner thole articles may have been identically fpecified, or 
only generally mentioned . — Ahoo Toofaf further remarks that as, 
where the time of feizin is conneiled with the time of the execution 
of the contrail, if both parties were then to embrace the faith, her 
proper dowser would become due to the woman, lb in the prefent 
inllance likewife: — with Mohammed, on tlie other hand, the mention 
of the unlawful article, as a dower, is approved, as being held, by the 
feci of the parties, to be property ; but yet the delivery is forbidden, 
on account of the parties having embraced the faith ; wherefore the 
value becomes obligatory upon the hulband, the fame as where a man 
makes dower of a flave vho dies before the delivery. — The argument of 
Haneefa, on this fubjeil, is that a dower identically fpecified becomes the 
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property of the woman on the inftant of the contrail of marriage being 
executed, for which realbn it is that a woman is empowered to make 
what ufe of her dower fhe may think expedient, by giving it away, 
or transferring her property in it, either for or without a return ; and 
the only difference that pofleflion makes is, that the hutband is thereby 
exonerated from refponfibility with refpeft to it, this being (imply a 
tranlition of it from the poUeflion of the hulband to that of the wife, 
which does not bpcome prohibited here by the IJldm of the parties, any 
more than in the cafe of a claim of reftitution of wine which had been 
forcibly feized ; — that is to (ay, if a perlbn were to make a forcible 
feizure of wine from a Zimmee, and this Zimmee (hould afterwards 
become a Muffulmariy he is neverthelefs (till at liberty to claim refti- 
tution of the wine thus forcibly feized; and (b likewi(e in the pre(ent 
ca(e : (contrary to a cafe where a Zimmee purcha(es wine or a hog, and 
afterwards becomes a MuJJulman before he has taken pofle(fion of his 
purchafe; for in this cafe it is unlawful for him to take pofleftion, and 
the bargain becomes void, becaule, in fale, a right of tranfa£lion with 
relpe£l to the property fold does not take place until after (eizin is 
made of it by the purchafer, which becomes forbidden by his fub(e- 
quent If&m ;) — but where the unlawful article is not identically (pe- 
cified, nothing but a<5lual pofleflion can eftablKh a property in it, and 
this becoming prohibited by the fub(equent Ifdm of the party, and 
being thereby precluded, the price or value of the pork would not be 
due to the woman, becaufe the receipt of that is the fame as of the 
property itfelf, — ^liog’s fle(h being of the clafs of things denominated 
Zoo&tal-Keem, whereas wine is not of this nature, being of the clafs of 
Zoodtal-Imfdl, for which realbn, if the hulband were to offer the value 
before IJlam, the wife would be compelled to accept of that of the pork, 
but not of that of the wine. — It is to be remarked that if the hulband, 
in the prefent inftance, were to divorce his wife before conlumma- 
tion, the fame difference of opinion exifts among our doctors ; thole 
who (as above) determine for a proper dower, decreeing her a pre- 
fent; and thole who make the value of the article obligatory upon the 
hulband, decreeing her an half of fuch value. 
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CHAP. 

Of the Marriage of Slaves. 

1 H E marriage of a male or a female Have is not lawful without the 
mailer’s confent. Malik has faid that the marriage of a male Have is 
valid independant of the confent of his mailer, becaufeheis competent 
to pronounce divorce, and is therefore equal to the contradling of mar- 
riage. — The arguments of our do(flors on this fubjeifl are twofold ; — 

J'IRST, a precept of the prophet lays “ Whatever flave marries without 
“ his owner's confent is an adulterer'” — skcondi.y, marriage, with 
refpccl either to male or female Haves, is a blemilh *, on which ac- 
count they are not at liberty to enter into fuch a coutrad without the 
approbatioit of their owners. 

Neither is it lawful for a Mokdtib to enter into a contrad of 
marriage •w ithout his owner’s confent ; becaufe a Have of this delcrip- 
tiolu although he be, bv virtue of his contrail Kitdbat^ rendered 
free with rcfped to acquifition, of neceffity, yet remains, with re- 
fped to matrimony, fubjed to the laws of bondage. And, for the 
.lame realbn, it is not lawful for a Mokdtib to contrad his own male 
Have in marriage without the confent of his owner; but he may law- 
fully contrad his female {[zve, as hence arifes an acquifition, in her tradi their 
tl 0 \ver. — In like manner, it is not law'ful for a Mokdtiba to marry 
without her owner’s confent ; but Hie may lawfully contrad her 
female Have in marriage, as hence arifes an acquifition to her as . 

above. Neither is it lawful for a Modabbir or Ani-Walid to marry they have 
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without their owner’s confent, becaufe his authority with refpedt to 
them ftill exifts. 

If a flave marry with his mailer’s confent, the dower [to the 
woman whom he marries] is a debt upon his perfon, for the payment 
of which he may be fold, becaufe the debt has become obligatory upon 
the flave on account of the cxillence of its caufe, (namely, marriage^ 
proceeding from a competent perfon^ and the obligation of the debt ex- 
tends to the mailer alfo, he having confented thereto, and accordingly 
devolves upon him, in order that the creditor may be protefled from 
injury ; as in the cafe of debts contradled by a flave in mercantile 
dealing 

Modabbir or Mokdtib (in cafe of marriage,) mull difeharge 
the dower by labour, as not being liable to be fold, becaufe the pro- 
perty in them is not capable of being transferred from one to another; 
this debt of the dower, therefore, is to be dil'charged by their acquili- 
tions, fo that the wife may not be ful'^ded to lofs ; but their perfons 
are not liable to be attached for payment. 


If a flave marry without his owner’s confent, and the latter after- 
wards Ihould fay to him “ divorce” \_your or “ put her away,” 

his [the owner’s] aflent to the marriage is not implied, becaufe fuch a 
mode of addrefs bears the conftruiSlion of objlrudtng or refifimg the 
execution of the contraft, as the terms divorce and feparation apply tev 
that^ as well as to the difl'olution of the contradl of marriage already 
executed; it is therefore to be thus conflrued, either becaufe this is 
fiiitable to the Hate of a dilbbcdlent and rcfraflory flave, or becaufe 
the prevention of a marriage is an act of lefs magnitude than the af 
/anting to it. But if the owner were to fay to his flave “ repudiate 
“ her by a divorce reverfiblef this implies his aflent to the mar- 
riage, becaufe a revcrfible divorce is not fuppofed but in a cafe of 
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marriage, [already executed,] wherefore afieut to the marriage is here- 
by fignified. 


If a perfon defire his flave to marry fuch a femal flave, and he 
accordingly wed her by an invalid marriage *, and have carnal con- 
nexion with her, Haneefa holds that the flave ihall be fold for the 
difcharge of her dower. The two difciples, on the contrary, main- 
tain that the dower fliall be exadted of him (the flave) upon his be- 
coming free. — The foundation of this difference of opinion is that, 
with Haneefa, aflent applies equally to a legal and to an invalid mar- 
riage, and confcquently the debt [of the dower] is upon the owner ; 
but with the two difciples, aflent applies to a 'ualid and regular mar- 
riage only, wherefore the debt is not upon the owner, (whence it is 
that it may be required of the flave on his becoming free at any fub- 
icqncnt period,) for they argue that the intent of marriage is to guard 
ugainfl: incontinence, and that end is obtained by regular, but not by 
invallJ marriages, wherefore if a perfon were to make a vow that he 
will not marry, his vow applies folely to regular marriage: contrary 
to a cafe of falc ; that is to lay, if a perfon were to empower another 
in fale, fuch power extends both to regular and to invalid fale, a va- 
riety of privileges being therein involved, fuch as the right of emanci- 
pation, and lo forth : Aboo Hanefa, on the other hand, argues that 
the word “ marry" [in the owner’s defire exprefl'ed to his flave] is 
general, and is therefore to be conlidered as having a general applica- 
tion, the lame as fale; and there are a variety of points involved in 
an irregular marriage, as ell as in fale, fuch as genealogy [of children 
born in fuch marriage,] and the obligations to the payment of dower, 
and to the obfcrvance of JLdit', and with refpedl to the inftance of a 
vow, as produced by the two difciples, it is not admitted as applicable 
by Hanefa. 
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If a man contra<fl: his Ma%ooni or privileged Jlave^ who is a debtor,, 
to any woman in marriage, it is lawful ; and the wife [in virtue of 
her right to her dower] becomes a joint creditor with the others ; that 
is to fay, the flave is to be fold for the difeharge of all his debts,, and- 
the price ariling from the fale is to be divided between his wife and 
the other creditors, in proportion tO' their refpeflive claims.-— The 
compiler of the Hediiva obferves that this rule holds only where the 
marriage has been effevflcd upon a Ml hr Mifly or lefs ; but if the dower 
exceed the Mijl proportion, the other creditors are, in that cafe, on 
an equality with the wife, lo far as the amount of her Mihr Mi/l^ or 
proper dower, and the payment of the excefs.mufl: be podponed till 
after the difeharge of the debt to the creditors the ground of which 
is, that the owner’s authority over his flave, with refpe«flto matrimony, 
is founded on his having the property of his perfon, (as ihall be here- 
after explained,) and that right of property ftill remaining, the mar- 
riage of the flave is completely legal and valid. 

Objection. — In confcquence of the marriage, the right of the 
creditors is rendered null, both by dtjlgn, and in ejedl\ wherefore it 
would be requifite that, in difeharging the debts of the Mazoon^ thole 
due to the lirfl: creditors ought to be firft paid ; whereas it is otherwife 
in this cafe, for they are all put on an equality. 

Reply. — ^I’he right of the creditors is not defigncdly rendered 
null by the marriage ; but the marriage being held valid, the debt of 
dower is due in conlequence of the exiftence of its caufe ; and there 
is nothing to invalidate its exiftence; the dower, therefore, is the 
lame as a debt of damage.; — that is to fay, where a Mazoon flave, 
being already in debt, deftroys or waftes the property of a ftranger, 
the latter comes in as a joint creditor ; and the flave is as a fick 
debtor; — that is to fay, if a fick perfon, being in debt, marry a wo- 
man, Ihe comes in as a joint creditor with the others, to the amount 
of her proper dower, and fo in this cafe likewife. 




OiAr. rv. 


MARRIAGE. 



If 9 mafter contraifl his female flave in marriage to another man, 
he is not under any obligation to feud her to the houfe of her huf- 
band, Ihe ftill remaining attached in fervice to her mafter ;• and the 
hufband fliall be defired to yifit his wife at opportune fealbns,, at her 
mafter’s houle ; becaufe his right to her fervice ftill remains in virtue 
of his property in her, and if he were under any obligation to fend 
her to the houfe of her hufband, his right would be rendered null. — 
And if the mafter fhould give permiflion to his female flave to dwell 
in the houfe of her hufband, her fubfiftence and lodging arc incum- 
bent upon the hufband ; but if he fliould not permit this, nothing 
whatever is incumbent, becaufe fubfiftence is the recompenfe for the 
matrimonial reftraint, and if fhe live in the houfe of hci' hufband fhe 
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is under this reftraint, but not otherwife. — And if the mafter thus 
permit her to dwell with her hufband, ftill be is at liberty, notvvith- 
ftanding, to call for and require her legal fervice at any fubfequent 
period ; becaufe his right of ulufruil ftill continues, in virtue of his 
property in her; and this right is not relinquiflied by fuch permiflion 
any more than by her marriage. 


The compiler of the Hediiya remarks that Imdm Mohanmed has 
faid, ‘ ‘ A fncAer contra&ing bis male or female Jlave in marriage is lavo-^ 
fulf — without making any mention of the confent of the flave to 
fuch marriage’, which fliews that this confent is not a condition ; and 
fuch is the opinion of our doftors, who hold that a mafter is em- 
powered to contradl his flaves in marriage by compull'ion, — that is to 
fay, that the marriage of fuch, where it is contracted by the mafter, 
holds good independant of their confent. According to SJ^afei, a 
mafter is not empowered to contraCt his male flave in marriage by com- 
pulfion ; and there is alfo an opinion of Haneefa recorded to this e fleet: 
this doctrine proceeds upon the principle that marriage is a natural 
privilege of man, and a flave is a pofleflion of his owner by the laws 
property^ but not by the laws of nature', wherefore the mafter is 
not endowed with any abfolute authority with refpect to his marriage; 

contrary 
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contrary to the cafe of a female flave, whofe owner, as being entitled 
to the carnal ufe of her perfon, is at liberty to transfer the fame to 
any other. — The argument of our dodlors on this fubje£t is that a 
mafter, in caufing his flave to marry, a£ts with a view to the pre- 
fervation of his property, becaufe, by marrying, the flave is withheld 
from the commifiion of whoredom, which is a caufe of deftrudtion or 
damage * ; the mafter, therefore, is fully empowered W'ith refpedt to 
the marriage of his male (laves, the fame as of his females ; but he is 
not thus empowered with refpedt to his Mokdtiby or Mokdtiba^ be- 
caufe thefe are, as to privileges, the fame as free perfons, and their 
confent is therefore a condition ; for if it were otherwife, their privi- 
leges and po .» ers of adlion would be totally annulled. 


An ownrr 
flaying 
female Have 
l^cfore con- 
fnraniation 
!^as no claim 
to her dower. 


If a man marry his female flave to another perfon, and afterwards 
put her to death, before her hufband has had carnal connexion with 
her, no part of the dower whatever is, in this cafe, due from the 
hulbaii J, according to Haneefa. The two difciples hold that, in this 
cale, the dower is due from the hufband, in the fimc manner as it 
would be if the female flave had died a natural death ; and the founda- 
tion of their opinion is that a perfon who is (lain dies by his own fate, 
death implying merely the termination of life, and life being termi- 
nated by the adl of killing; the cafe, therefore, is here the fame as if 
the female flave had been (lain by a ftranger, — that is to fay, if the 
female flave had been (lain by a ftranger, her dower would remain due 
from the hufband, and fo alio in the prefent cale. — The argument of 
Haneefa is that the owner of the flave, who (as being her Mawld) 
claims the confideration, has by his a<ft prevented the delivery of the 
return, (to wit, the perfon of the woman,) and confequently his 
right to the confideration is extinguilhed, in the fame manner as when 
a free woman apoftatizes ; — that is to fay, if a free woman apoftatizc 
from the faith before (he has admitted her hufband to the carnal era- 

y 

brace, uo 4ower whatever is due to her, (he [by her ad of apoftafy] 


c 


* 'On account of the puniftimcnt which attends it. 


bavin or 
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having prevented the delivery of the return? and fo like wife in the 
prefent inftance. With refpedt to what is advanced by the two dif- 
ciples, that “ a perfon who is flain dies by his own fate,” it may be 
anfwered, that although this be admitted, yet it holds with refpedt to 
a future Rate only, and not with refpe£t to this world, murder, ac- 
cording to worldly iaftitutes, being in the eye of the law confidered as 
an a£l: of deftru6lion, inducing retaliation, fine, and fo forth ; and it 
is therefore to be regarded as an act of deftru£tion with refpeft to the 
doweri that alfo being a temporal inftitution. 

If a free woman kill herfelf before fhe has admitted her hufband to 
carnal connexion, her dower is neverthelefs due from him : — contrary 
to the opinion of Ziffer, who conceives an analogy between this cafe 
and that of a woman apoftatizing before carnal connexion, or of a 

j 

mafter flaying his female flave ; for he argues that no dower whatever 
is here due from the hufband, as the wife, to whom the confuleration 
belongs, has by her a£t of filicide prevented the delivery of the return. 
— The arguments of our doflors are that, in worldly inflitutes, no 
regard is paid to the offence committed by a man upon his own perfon, 
wherefore fuicide is to be held as dying a natural death : contrary to 
the cafe of a man killing his female flave, that being an a£l: to which 
worldly inflitutes have regard, and, as fuch, fubjeifling the perpetrator 
of the murder to the performance of adls of expiation. 

If a man marry the female flave of another, and be defirous of 
committing the a£l of A%tl with her, (i. e. emilfto Setninis in AnOy vel 
inter Mami lias y') this (hall depend upon her mafler’s permiflion, ac- 
cording to Haneefa ; and fuch alfb is the Zdhir Rawdyet. — According 
to the two difciples, the permiflion to this a£t refts with the flave, 
becaufe [as being the man’s wife] carnal connexion is her right, but 
by A-zil that carnal connexion which is her right is fruftrated ; her 
confent, therefore, is a requiflte condition to the legality of the 
aft, the fame as that of a free woman : contrary to the cafe of a 

. female 


The dower of 
a free woman 
is due al- 
though fhe 



•«8 MARRIAG BookH. 

female flave, who is the property of the perfon having fuch connexion 
with her becaufe carnal connexion is not her right, (whence it is 
that fhe is not entitled to claim the carnal aft of her mafteror owner,) 
and confequently her confent is not a condition. — The principle upon 
which the Zd6ir RawAyet proceeds in this cafe is, that the aft of A%tl 
defeats the intention of marriage, which is the produftion of children, 
and this is a right of the mafter -f; whence it is that his conlent is a 
condition, and not that of the jlave. — And herein appears a dif- 
tinftion between the ftate of a free woman and that of a (lave [in 
marriage.] 


A female 
Have, upon 
obtaining her 
freedom, has 
a right to an- 
nul the mar- 
riage con- 
trad, where 
it was exe- 
cuted with 
her owner’s 
confent; 


If a female flave marry with her owner’s confent and after- 
wards become free, flie is then at liberty either to break off the mar- 
riage, or to continue it, whether her hufband be a flave, or a free- 
man, becaufe, upon Barreeta (who was a Mokdtiba of Ayjhd) be- 
coming free, the prophet faid to her “ Tou are noxv inijlrefs of your 
own perfon, and therefore at your own dtfpofalf — which tradition 
■evinces that fhe is at liberty as above, whether her hufband be a flave 
<or a freeman ; fince the caufe of her right of option, as there men- 
tioned, (that is, her being miftrefs of her own perfon,) exifls equallv 
in cither cafe. — Shafe'i maintains that fhe has no fuch right of option, 
where her hufband is a freeman : the tradition above quoted, how- 
ever, is in proof againfl him : moreover, the power of the hufband 
with refpeft to his wife is greater after her emancipation than it was 
before, becaufe before fhe was free he had power to pronounce only 
a double fentence of divorce, whereas afterwards he is authorized ta 
.pronounce three divorces, on which account fhe is juftly empowered 
.to fet afide the contraft of marriage, fo as that her hufband may not 
obtain any additional authority with refpeft to her in conlequence of 


* As where a mafter has connexion with his female flave in virtue of fmprUty, 
t Becaufe he has a property in the children born of his flave. 

That is, at bis itpisgatiors,. 


her 
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her emancipation. And the rule is the fame where a Mokauba marries 
with her owner’s confent, and afterward becomes free . — differ fays 
that a Mokdtiba has no right of option, becaufe the contradl of mar- 
riage proceeded by, and was executed with, her elpecial confent, and 
fhe receives the dower and fuch being the cafe, fhe can have no 
fubfequent right of option: contrary to the cafe of an abfolute flave, 
whofe confent in marriage is not regarded. — The argument of our 
doctors is that the reafon for her right of option, (to wit, the accef- 
lion, to the hufband, of an additional authority with refpcil to her,) 
appears in the cafe of a Mokdtiba, the fame as in that of an abfblute 
flave, for before freedom the term of heris^/// was only /ze;*? men- 
flruations, and fhe was fubjedl to no more than a duplicate fentence 
of divorce; whereas, in her ftate of freedom, her AV/// includes 
menflruations, and fhe is fubje£l to three divorces. 


If a female flave marry without her owner’s confent, and be af- but not other- 
terwards made free, her marriage then becomes legal and valid, 
becaufe, being of found mind and mature age, flae is competent to 
tire declaration and acceptance ; moreover, the illegality of the mar- 
riage was on account only of the owner’s right, which being done 
away, it remains lawful: and the w^oman has not any option, as in 
the former cafe, becaufe the marriage is not in this cafe valid until 
after emancipation, which confequently occafions no acceflion of 

power to the hufband ; and hence the cafe is the fame as if fhe were to 
bellow herfelf in marriage after emancipation. 


If a man marry a female flave, without her owner’s concurrence. Cafe of a 
mi a dower of a thoufand Birms, h,r proper dower being one hundred 
1 if ms only, and he have carnal connexion wdth her, and her owner without 
after .vards emancipate her, the fpecified dower goes to him [the confent 

In oppofition to the cafe of an nhfelutc Atavc, whofe dower is rcccircd by her 
or proprietor, and by him appropriated. 

L ^ 7 * ^ 
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owner,] becaufe the hufband has here obtained polTeflion of an article 
which was the property of the owner, who is therefore entitled to the 
return : but if the marriage be not confummated until (^ter emanci- 
pation, the fpecified dower goes to the woman, becaufe in this cafe 
the hufb.iiid appears to have obtained pofleflion of an. article which was- 
her property, and Ihe of courfe is entitled to the return, fince the. 
marriage, in confcquencc of her emancipation, takes efFc£l from the 
period of the contract ; and hence the fpecification of the dower is- 
valid, and that which was fpecified is incumbent ; and accordingly,, 
no other dower is due on account of carnal connexion previous to the 
efficiency of the marriage, where, that has been fufpended [upon, the: 
event of the owner’s approbation, or the flave’s freedom,] becaufe the. 
marriage deriving its legality from die original contract, its efficiency 
is coniiclcrcd as exiting from the inftant the marriage takes places 
nothing, therefore, but one dower can be due. 

If a hither enjoy the female flave of his fon, and fhe produce 
child, and he [the father] claim it, the flave becomes his Am JValidy 
and he is anfwerable to his fbn for her value ; but he is not fo for her 
dower, becaufe a father being at liberty to pofl’efs himfelf of the pro- 
perty of his fon, whenever that may be requifite to liis own preferva- 
tion, it follows that he may poflefs himfelf of his fon’s flave, where 
he requires her for the prefervation of his progeny, flnee he thereby 
provides for his own continuance, he. being virtually continued in his 
offspring ; but the prefervation of his progeny being a matter of lefs 
immediate importance than that of his life., he muff pay a price in ex- 
change for the flave, whereas he might take his Ion’s viSJuals without 
paying any price. — And here the father’s property in the flave is 
cftablifhed antecedently to his claim of the child, poflcflion being a 
condition effential to fuch claim, which, does not hold good unlefs he. 
be either fully poffeffed of her in all refpeils, or at leafl; have a right 
of pofleffion in her ; and neither of thefe exifl: in him, (infbmuch that 
he might legally marry her ;) — it is therefore requifite. that bis pro- 
perty 
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»perty in her be confidered as exifting a priori ; and this being admitted, 
the father appears to have had carnal connexion with his own flave, 
and confequently is not fubjeft to the payment of an Akir. — Ziffer 
and Shafe'i maintain that the flave’s dower is a debt upon the father ; 
becaufe they hold that his property in her is a confequence of his 
IJieelad, or claim of the child, — that is, that his right of poffeffion is 
is thereby eftablilhed, the fame as in a partnerfliip flave; iww the 
efFe£t of a thing is not found until after that thing has taken place ; 
and fuch being the cafe, as the carnal connexion appears to have 
been had, in the firft inftance, with the property of another, a dower 
is due. 


171 


If a man marry his female flave to his father, and (he produce a Cafeofafon 
child, flie does not become Am U'alid to the father, neither is her h°s"fejfaic^ 
price a debt a^ainfl; him, becaufe he is anfwerable for her dower : and 

1^0 ^ ^ ^ nag- to 

the child born of her is free, fuch a marriage being approved by our father. 
do£lors. — This is contrary to the dotflrine of Shafe'i^ according to 
whom a marriage of this kind is illegal. The argument of our doc- 
tors is, that the flave is not at all the property of the father, becaufe, 
the foil being her proprietor in every relpe^t, it is impoflible that the 
father fliould be fo in any view ; the Ion, moreov'er, is endovs ed WitJi 
privileges [in regard to her] which do not appertain to his father, fuch 
as felling or beftowing her in marriage, or emancipating her, which 
evinces that the father is not in any refpeCl her proprietor, althougli, 
in a calc where he has carnal connexion with her, punilhment drops, 
on account of erroneous pofl'eflion ; and his marriage with her being 
admitted as legal, the conlervation of his feed is efteiStcd by means 
of marriagCy [not by means of IJieelad^ fo that his property in her is 
no way eflabliflied [by the circumftance of her bearing a child to him,] 
and confequently Ihe does not become his Am JValid. — And here the 
father is not anlwerable for the value either of her or of her child, as 
he does not become proprietor of cither ; but he owes her dower, he 
having taken that upon him by his marriage; an.d the child is free, be- 

Z 2 caufc 
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cau^e Ills owner would otlK>rwife be tiis brotber; and he is yirtuaJly 
eiftancipated of courle. 

Ip a free woman, being the wife of a Have, fliould fay to the pro- 
prietor of fuch Have, Emancipate him on my behalf for a thoufand 
“ Dirms,'* and he accordingly emancipates him, tiie marriage is an- 
nulled. — Zifer maintains that it is not annulled. — 'Onr doftors argue,, 
on this occalion, that the Have obtains his freedom from the woman, 
whence it is that the right of [Villa refts with her, and alfo, that if 
ilie were under obligation to perform an expiatory aft, and intend her 
hufband’s releafe to ftand as fuch, her expiation is thereby fulfilled. — 
With Zijfer the emancipation is held to proceed from the owner, be- 
caule the woman has required liim to emancipate the flave “ 6n her 
“ behalf which is abfurd, fmcc manumifiion cannot take effeft upon 
a flave who is not the property of the emancipator ; confequently, her 
requifition being improper, emancipation is to be regarded as proceed- 
ing folcly from the owner. — Our doftors, on the other hand, fay 
that there is one mode in which the requifition of the woman may be 
rendered proper, viz. by coufidering her property in the flave to have 
exiflence previous to emancipation, as an eflential, (for her right of' 
pofleffion is a condition of the validity of emancipation on her behalf,) 
and fuch being the cafe, her requifition “ emancipate hm. See." bears 
the coiiflruftion of her defirinsf the owner firfl to transfer to her his 
property in the flave for fuch a confideration, and then to emancipate 
him '■‘•from her'," and the reply of the owner, “ I have emancipated 
“ him," is as if he were to fay that he had transferred him, and then 
fet him free '•'•from her'," and upon the woman’s property in him 
being eflablifhed, it neceflarily follows that the marriage is annulled,, 
the marriage of a free woman with her flave being illegal, fince pof- 
feflion by right of property is irreconcilable with pofleflion by matri- 
mony. — But if the woman were to fay to the owner of her hufband 
“ emancipate him from me,” without mentioning any confideration, 
in this cafe the marriage is not annulled, and the Wtlla refts with the 

mafter- . 
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mafter. This is according toHaneefa Mohamined.~^Aboo Toojaf 
fays that this and the preceding cafe are the fame, and that the mar- 
riage is here likewife annulled, becaufe in this inftance allb the tranf- 
fer muft be fuppofcd to have previoufly taken place, (though without 
any return,) in order that the aft may be lawful. 

Objection. — Transfer of property, without a return, amounts 
to and that is not valid without fcizin ; now here feizin docs not 
appear ; confequently how can the transfer be valid ? 

Reply. — Seizin is not in this cafe regarded, any more than in 
Xihdr\ thus, if the expiation of Zihur were incumbent tipon any 
perfbn,. and he were to deiirc another to give the vifluals *, as from 
him, and the other do accordingly, the gift is underftood inde- 
pendant of feizin ; and fo here likewife. — The argument of Haneefa 
and Mohammed is that feizin being declared, in the ordinances of the 
prophet, to be a condition of gift, cannot be difpenfed with ; neither 
can it be eftablifhed merely by fuppofing or afl'uming it, as an eflen- 
tial, becaufe feizin. is a fenfibk aEl , — contrary to fale, which is a legal 
tranlaftion: and in the caie of expiation, as cited by Aboo Toofef, the 
poor ftand as the deputies of the expiator, in the feizin of the vifluals, 
but the flave (in the cafe heic treated of) cannot ftand as the wife’s 
deputy, becaufe nothing is received by him, fo as to conftitute him 
her deputy in feizin.. 


*■ Book of Divorce, Chap. 
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CHAP. V. 

Of the Marriage of Infidels. 


The marriage 
of an Infidel 
couple is not 
diflblved by 
their jointly 
embracing 
tile faith. 


IF ^\\ Infidel man and woman marry without witneffes, or whilft 
the woman is in her JLdlt from a former Infidel hufband, and this be 
no objedtion by the rules of their own fedt, and they afterwards em- 
brace the faith together, their marriage remains valid. — This is ac- 
cording to Haneefa. — Ziffer maintains the marriage to be invalid in 
either cafe, — (that is to (ay, whether it be entered into without wit- 
nefles, or during the woman’s Edit^) but that Infidels are not liable to 
be called to an account until they embrace IJldm^ or until they appeal 
to the law, — that is to fay, carry the matter before the judge. — ^The 
two difciples coincide with Haneefia in the firft cafe, [the defedt of 
witnefles,] but agree with Ziffer in the laft [the Editi] The argu- 
ment of Z, ffer is that the word of the facred writings extends to all 
men alike, and confequently to Infidels \ but the parties, as being 
ZhnmeeSy are not liable to moleftation ; but this exemption from mo- 
leftation is an effedt of indulgence, and does not proceed from any 
idea of the marriage being legal ; and of courfe, where it becomes a 
fubjedl of litigation, or the parties become Muffulmans, feparation 
muft enfue, the illegality of their marriage ftill remaining. — The 
arguments of the two difciples are that the illegality of Poliandry is 
univerfally admitted amongft Muffulmans., and that Infidel fubjedts have 
engaged to follow the temporal law in all fiich points as are univerfally 
admitted ; but with refpedt to the illegality of marriage without wit- 
nefles there fubfifts a difference of opinion among the Muffulmans', 
and Infidels have engaged only to follow fuch temporal laws of Ifidm as 
are univerfally admitted, and not fuch as are difputed', hence, in the 

cafe 
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cafe of Poliandty a reparation becomes neceflary, but not in the cafe 
of marriage without witnefles. — Haneefa argues that the marriage is 
not rendered illegal by the injuii£tions of the law, becaufe thole in- 
jun£l:ions are not addrefled to Infidels ; neither does any reafon exift 
why the 'Edit Ihould be obligatory on account of the right of a huf- 
band who has no faith in the necelfity of it : contrary to a cafe where 
the Infidel woman is the wife of a MuJJulman^ becaufe he has faith ia 
the neceflity of Edit; and therefore the illegality of her marriage 
[with the Infidel^ Ihould in this cafe be eftabliihed, on account of 
his [the Mujfiuhnan' s\ right ; and the marriage being valid abinitioy 
on account of no illegality appearing therein, continues to exift as 
fuch, lince teftimony is not a condition, with refpedl to the period of 
its exiftence ; and the circumHances of appeal to the law, or of con- 
verfion to the faith, take place during the exigence of the marriage: 
neither does the circumftance of' the Edit forbid the continuance of 
the marriage; as when a man (for inftance) has carnal con- 
nexion, erroncoully, with the wife of another, in which cafe an 
Edit is incumbent upon the woman, but the marriage continues to 
hold good. 

If a Majoofee wed his mother or his daughter, and they afterwards 
become Mujfiulmans, they are to be feparated. This holds with the two 
difciples, becaule a marriage within the prohibited degrees is univer- 
fally admitted to be null, on which account the rule extends to In- 
fidels as well as MujJ'ulmans , (as before mentioned, from them, in the 
cafe of Edit,) and the parties, upon their converfion, being neceflarily 
liable to moleftation on account of fuch marriage, it follows that a 
feparation muft take place upon that event ; and it holds alfo with 
Haneefa, becaufe, although fuch marriage be deemed lawful in the 
Rawdyet Saheeh, yet the circumftance of the wife being within the 
prohibited degrees forbids the continuance of it after converfion, on 
which account leparation is to take place: contrary to the circum- 
ftance' 
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ftaiice of EJit^ which (according to Hancefa) does not forbid the con- 
tinuance of the marriage. 

Ir only one of the parties be converted to the faith, a feparation 
follows; but if one only appeal, Haneefa holds that feparation does 
not take place : contrary to the opinion of the two doctors, according 
to whom feparation takes place in this cafe alfo. — The reafon, with 
Hancefa, for making this diftin£tion between thefe two cafes is, that 
the right of one party is not invalidated by the appeal of the other, 
as the faith of the one is not altered by the appeal of the other : but 
where one of the parties becomes a Mujfulrnan, although the faith of 
the other be not altered by that event, yet the faith of an Infidel is not 
fufficient to controvert or oppofe the Ifldm of a Mujfuhnan, as If dm is 
the fubjeHor and cannot be fuhjedied. — But where both the parties 
enter into a litigation, it is univerfally agreed that feparation takes 
place, becaufe this mutual litigation amounts to both authorizing any 
third perfon to efFe£l a feparation between them, which if they were 
to do, the feparation fo effedlcd would be legal. 

It is not lawful that an apoftate marry any woman, whether fhe 
be a believer, an Inf del, or an apoftate, bccaufe an apollate is liable 
to be put to death ; moreover, his three days of grace are granted in 
order that he may refledl upon the errors which occahon his apoftacy ; 
and as marriage would interfere with fuch reflexion, the law does not 
permit it to him. 

In like manner, it is not lawful that a female apoftate marryany 
:^an, whether Muffulman or Infidel, becaufe fhe is imprifbned for 
the purpofe of refleflion, (as above,) and her attention to her huf- 
band would interfere therewith ; moreover, this circumftance of 
her imprifbnment neceflarily prevents the matrimonial intercourfe ; 
—now marriage is lawful, not in refpe<fl: to iifelf, but to its ends, 

8 and 
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and confequently, where thefe are defeated, it cannot be deemed in 
any refpedt legal. 

Whenever either the hufband or the wife is a Mujfulman, their 
children are to be educated in the MuJJulman faith. And if cither one 
or other [of an Inf del couple] become a Mujfuhnan^ and they have 
infant children, thofe are to be confidered as Mujfulmans, in virtue of 
the If am of one of their parents, becaufe this is tendernefs to the 
children. 

If one of a married couple be a Kitdhee, and the other a Mujoofe^ 
their children are to be regarded as Kitdbeesy becaufe, in this alio 
there is a degree of tendernefs with refpe£t to the children, as a Ma- 
joofee is worfe than a Kitdbce, This is contrary to the dodlrine of 
Shafei^ who holds the infidelity of a Majoofee, and that of a Kitdbec^ 
to be equal : but with our dodtors a Kitdbce is held fupcrior to a Ma- 
joofee. 

When the wife becomes a convert to the faith, and her hufband 
is an Inf del, the magiflrate is to call upon the hufband to embrace the 
faith alfb ; if he accede, the woman continues his wife ; but if he re- 
fufe, the magiftrate mufl fcparate them ; and this feparation, with 
Haneefa and Mohammed, is a divorce. — In like manner, if the hufband 
become a Muffulman, and his wife be a Majoofee, the magiftrate is to 
call upon her to embrace the faith alfo ; if fhe accede, fhe remains his 
wife; but if fhe refufe, the magiftrate muft feparate them; but this 
feparation is not divorce. — Aboo Toofaf has faid that the feparation is 

not divorce in either cafe. What is here advanced of the magiftrate 

calling upon the party to embrace the faith, is an opinion of our doc- 
tors. — Sbafc'i maintains that the magiftrate is not to make any fuel) 
requifition, becaufe this is molefiation, and w^ have engaged not to 

moleft Ztmmees, as they have entered into a contradt of fubjedtion 
to us. 
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Objection. — It would hence appear that the matrimonial right 
of pofle/fion Ihould not terminate in this cafe ; whereas Shqfei alia 
holds that it is terminated. 

Reply. — The matrimonial intercourfe is not adraifllble between a 
Mujfulman and an Injidel\ for which reafon it is that the matrimonial 
right of pofl'effion is terminated on the inftant of converfion, where 
cither party embraces the faith, before confummation, becaufe in. 
this cafe the right has not been confirmed; but, on the other hand, 
if converfion take place after confummation, the termination is delayed 
until the end of three menftruations, becaufe the right has on this 
occafion been confirmed ; as holds in divorce. — The argument of our 
doctors is^ that, upon either party embracing the faith, the ends of 
marriage are defeated, on account of difference of religion; hence it is 
abfolutely neceflary that recourfe be had to feme means by which a 
reparation may be effected ; — now IJldm^ as an a£l of piety, is incapable 
of being rendered a caufe of reparation; the Injidel party is therefore to 
be called upon to embrace the faith, in order that the ends of mar- 
riage may be anfwered by converfion, or that a caufe of reparation 
may be eftablilhcd in cafe of refufal. The reafon upon which Aboo 
Toofaf founds his opinion is that the occafion of reparation , to wit, 
refujivg the faith, may proceed from either the man or the woman ; 
a reparation, therefore, on account of fuch refufal, is not divorce, any 
more than on account of a riglit of property ; — that is to fay, if, of 
hufeand and wife, either become the owner of the other, a reparation 
enfues ; but this reparation is not divorce ; and fo alfo in the prefent 
cafe. — In reply to this, Haneefa and Mohammed argue that the huf- 
band, when he refufes the faith, wilfully withholds the cuftomary 
benevolence from his wife, where he has it ftill in his power to con- 
tinue it to her, by becoming a Mujfulman', and fuch being the cafe, 
the magiftrate adls merely as his fubftitute, in efFedling the fepara- 
tion ; in the lame manner as where a hulband is impotent, or de- 
prived of his ; but a woman is not empowered to divorce, for 

which 
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"which reafbn the magiftrate cannot be regarded as her TubRitute in 
'€ffe£ting the feparation when fhe has refufed the faith. 

It is to be obferved, that where the {cparation takes place on ac- 
count of the woman’s refulal of the faith, fhe is Rill entitled to her 
dower, provided her huR»and has confummated the marriage, as in 
this cafe her right has been confirmed by the carnal acfl ; but if the 
marriage fhould not have been confummated Rie cannot receive any 
•dower, becaufe the feparation has proceeded from her, and her right 
-to the dower is not confirmed; thus the cafe here is the fame as 
where a woman apoflatizes, or admits the fon of her hufband to carnal 
connexion. 


If the wife embrace the faith in a foreign country, and her huf- 
band be an Infidel^ — or, if a foreigner there become a Mujfulman, and 
his wife be a Majoofeea , — the leparation between them docs not take 
place until the lapl'e of three terms of the wife’s courfes, when fhe 
becomes completely repudiated. — The reafon of this is, that Iflam 
cannot be made an occafion of feparation, (as has been before obfer- 
ved;) and the requiring the other party to embrace the faith is im- 
prafticable, as the authority of the magiRrate does not extend to a 
foreign land, nor is it acknowledged there ; yet feparation is indif- 
penfable for the removal of evil ; the condition, therefore, of fepara- 
tion, (to wit, the lapfc of three terms of the woman’s courfes,) 
muR Rand in the place of feparation effedted by the magiRrate; and 
jii this rule no diRinction is made between a woman enjoyed, and one 
nnenjoyea. — Shafei makes a diRin^Rion, on this occafion, between a 
woman enjoyed and one unenjoyed, in the fame manner as he dif- 
tinguifhes between them when they relide in a Mujfulman territory, 
-and one of them embraces the faith ; as has been before explained. 
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converfion of 
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alien, flie is not fubjeft to any obfervance of Edit^ according to-all the 
doftors . — Haneefa holds the rule to be the fame, where th$ woman 
becomes a convert and her hufband is an alien ; that is, that the wo- 
man, in this cafe alfo, is not fubje£l to any obfervance of Edit, but 
the two difciples maintain that flie muft here obferve an Edit the fame 
as would be incumbent upon her if (he were to come into the MuJJul- 
man territory; as lhall be hereafter demonftrated. 

If the hulband of a Kitdbeea become a Mujfulman, their marriage 
ftill endures, becaufe the marriage of a Mujfulman with a Kitdbeea 
being legal ab initio, its continuance is fo a fortiori. 

If either hufband or wife become a convert to the faith in a 
foreign country, and afterwards remove thence into the Mujfulman 
territory, a reparation takes place between them:— this is contradi<51:ed 
by Shafei : — but if either party be brought, as a captive, out of the 
foreign country, feparation takes place between them, according to 
all the doctors : if, however, both the parties be brought captives to- 
gether, we hold that there is no feparation; whereas Shafei fays that 
feparation takes place. — Hence it may be colleded that the circum- 
ftance of the parties refiding apart in different countries is held to be a 
caufe of feparation by our dotflors, but not that of their capture ; and 
that Shafn maintains the reverfe of this opinion.— The argument of 
the latter is that feparation of country is a caufe of termination of au- 
thority, but has no effe£t in occafioning an abfolute feparation in this 
cafe, any more than where an alien refides under prote£lion in a Muf~ 
fulmani erritory, whilfl his wife remains in her own country; or where 
a Mujfulman goes under proteflion into a foreign land, leaving his 
wife in the Mujfulman territory ; in neither of which cafes would fe- 
paration take place, and fo in this inftance likewife : — capture, on tise 
other hand, leads to this, that the captive is the foie and exclufive 
property of the captor, which cannot be eflablifhed without a termina- 
tion of the former’s marriage, as it is on the fame principle that a 

r captive 
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captive ftaiids virtually releafed from all his debts.— Our doaors, in 
fupport of their opinion, argue that by reparation of country all matri- 
monial intcrcourfe between the parties, whether actual or confequen- 
tial, is entirely broken off, and thus this feparation relembles illegality 
by affinity; capture, on the other hand, occafions property in the 
perfon, which does not forbid marriage at firft, for if a man contract 
his flave in marriage, it is lawful; and fo, alfo, it does not forbid the 
continuance of the marriage ; as in the cafe of purchafe, where if a 
perfon Ihould purchafe a female flave, the wife of another, the mar- 
riage does not, on that account, become null. — And in reply to what 
Shafe'i has advanced with refpe£t to capture, — it is admitted that this 
makes the captive the exclufive property of the captor, in refpedl to 
fubjlance, but the objedt of marriage, (to wit, the ufe of the woman’s 
perfon,) is not fuhjlance., and therefore capture does not annul the 
marriage : moreover, between a protedled foreigner and his wife fopar- 
ation of abode does not virtually take place, as his ultimate inten- 
tion is to return home, whence he may be regarded, virtually, 
as in a foreign country, during his refldence in the MuJJulman ter- 
ritory. 


If a woman come out of a foreign country into the Mujfubnan 
territory, and there become cither •A.Ztmmee, or a convert to the faith, 
it is lawful for her to marry * ; and Haneefa holds that flie is not under 
any obligation to obforve an Edit. — The two difciples fay that fhe 
mufl: obforve an Edit, becaufe foparation takes place upon her enter- 
ing the Mujfulman territory, and fhe then becomes fubjedt to the 
Mujfulman laws. — The argument of Haneefa is that the Edit is a con- 
foquence of an antecedent marriage, enjoined on account of the im- 
portance of the matrimonial tie ; but this tie is of no importance what- 
ever with refpedl to foreigners, for which reafon it is that Edit is not 
enjoined upon a woman who is a captive. 


A woman, 
retiring from 
a foreign into 
a Mujfulman 
country, is at 
liberty to 
marry ; 



♦ Although Ihe be already married in the foreign countiy. 
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but, if preg- 
nant, ihemuft 
wait until her 
delivery. 


If tnc woman in queftion be pregnant, (he muft not marry until 
flie be delivered. — This is the dodrine of the Zdhir Zawdyet. — It is 
recoj ded from Haneefa that her marriage is approved ; but her huf- 
band muft not have carnal connexion with her until after her delivery, 
as is the rule with women pregnant by fornication. — The ground of 
•the former opinion is that the parentage of the foetus is aftertained 
'[as from fome alien^'\ and therefore the former matrimonial tie is 
regarded, with refpeft to the eftablifhment of parentage, and muft 
confequently be fo, with refpeft to forbidding her marriage likewife, 
on a principle of caution. 


In e cafe of 


If either hufband or wife apoftatizc from the faith, a feparation 
itaices takes place, without divorce, according to Haneefa and Aboo Toofaf. 
— alleges that, if the apoftacy be on the part of the hulband, 
the feparation is a divorce, becaufe he conceives an analogy between 
this cafe and that of the hufl^and refufing the faith; for as, in the 
latter inftance, he by his refufal appears wilfully to withhold the cuf- 
tomary benevolence from his wife, where he has it ftill in his power 
to continue it to her, fo likewife in the former, by his apoftacy. — 
Aboo Toofef holds here to his opinion as before recited in the cale of 
refufal. — Haneefa makes a diftiiuftion between refufal of the faith and 
apoftacy from it ; and his reafon for this diftindfion is that apoftacy 
annuls marriage, becaufe the blood of an apoftate no longer remains 
under the protedlion of the law, and his life is Mobah [free to any one 
to take;] now divorce is ufed for the purpofe of diflolviivg a marriage 
which adlually exifts; and hence apoftacy cannot poffibly be conftdered 
as divorce: contrary to the cafe of refulal of the faith, becaule it is on 
account of the ends of matrimony being thereby defeated that fepara- 
tion is cn’joined, in that inftance, as has been aireadyTaid ; tuid for this 
reafon it is that the feparation is there iulpendtd upon a decree of the 
magiftrate, whereas in apoftacy it takes place without any fuch decree. 
— It is to he obferveu, however, that if the apoftacy be on the part of 
the biijband, his wifp is entitled to her whole dow'er where he has had 

carnal 
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carnal connexion with her, or to half htr dower in defe£l of this: — 
and where the apoftacy is on the part of the "wfcy Ihe is in like man* 
ner entitled to her whole dower, if her hufband has had carnal 
connexion with her ; but if not, Ihe has no claim whatever either to 
dower or alimony, becaufe the reparation is in this cafe a confcquence 
of her own aft. 


If the hufband and wife fhould both apoftatize together, and 
afterwards return to the faith at the fame time, their marriage is, by apoftatize to- 
a favourable conftruftion of the law, permitted to endure. — Ziffer fays marriage ftill 
that it is annulled,, becaufc the apoftacy of any one of them forbids the 
duration of it, and where that appears in both^ it is found in one of 
them : — but our doftors, in fupport of their Opinion,, cite an inftance 
recorded to have happened in the time of the blefled companions [of 
the prophet,] when the tribe of Binney Haneefa^ after having apofta- 
tized, returned to the faith, and the companions did not direft them- 
to renew their marriage ; and their apoftacies were all confidered as 


having taken place at the lame time, becaufe of the uncertainty of the 
dates. — But if, after their joint apoftacy, either the hufband or wife 
were llngly to return to the faith, their marriage is diflblved, becaufe 
here one of them perfifts in apoftacy, and that forbids the con- 
tinuance of marriage, the fame as it does the matrimonial engagement' 
at firft. 


CHAP. 
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CHAP. VI. 

Of Kijfm^ or Partition 


A man mud 
cohabitequal- 
]y with all his 
wives: 


If a man have two or more wives, being all free women, it is In- 
cumbent upon him to make an equal partition of his cohabitation 
among them, whether he may have married them as virgins or as 
Siyeebas, or whether fome of them be of the former defeription, and 
others of the latter; — becaufe the prophet has faid, “ 'The man who 
** hath two wives, and who, in partition, inclines particularly to 
of them, Jhall in the day of judgment incline to one fde,” (that is to 
fay, Jhall be paralytic ;) and it is recorded by Ayjha that he made fuch 
equal partition of cohabitation among his wives, — faying “ O God, 
I thus make an equal partition as to what is in my power', do not 
therefore bring me to account for that which is not in my power f 
(by which he means the affeEliotis, thefe not being optional.) 


The wife of a prior marriage, and a new wife, are alike in this 
point, becaufe the tradition above cited is general in its application, and 
alio, becaufe partition is one of the rights of marriage, and in thefe 
both deferiptions of wives are equal. 


but the mode 
of partition is 
left* to him- 
felf. 


It is left to the hulband to determine the meafnre of partition ; 
that is to fay, if he choofe, he may fix it at one day ot cohabitation 
with each of his wives, fuccelfively, or more: and it is allb to be r.;- 
raarked that by the equality of partition incumbent upon the hulband 


* By Kifin is unclerftood that equal partition of cohabitation which a hufband is re- 
quired, by law, to make among his wives, where he has a plurality of them. 

IS 
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is tO' be underftood fimply rejidenccy but not coition.) as the latter mufb 
depend upon the erection of the virile member, which is nut a mat- 
ter of option, and' therefore, like the afFeftions, not always in the 
hufband’s power. 

If a man be married to two wives, one of them a free woman, 
and the other a flave, he mufl divide his time into three portions, co- 
habiting two portions with the former and one with the latter, becaufe 
the fame is recorded of Alee% and alio, becaufe, as it is lawful to 
marry a free woman upon a flave, but not a flave upon a free woman*, 
it hence appears that the rights of the former in marriage are fliort of 
thole of the latter. — And a MaMtiba^ Moddbbtra, or Atn-lValid, are, 
with relpe£l to their right of partition, the fime as (laves. 

Women have no right to partition whilfl: their hufband is upon a 
journey, and hence, during that period, it is at his option to carry 
along with him whomlbever he plcafes; but it is preferable that he 
caulc them to draw lots, and take with him on the journey her upon 
whom the lot may happen to fall . — Shafei fays that the determina- 
tion of this point by lot-s xs, incumbent upon the hulband, becaufe 
it is recorded of the prophet, that whenever he intended a jour- 
ney he cauled his wives thus to draw lots.— Our do<3;ors, however, 
alledge that the prophet’s realbn for this was only that he might fa- 
^ nainds of Ins wives; wherefore drawing lots is laudable 
merely, becaufe a man’s wives have no claim whatfoever to partition 
during the period of their hulband being on a journey, fince he is at 
liberty not to carry any of them along with him, and conlequently it is 
lawful for him to take any one of them. 

The time of a journey is not to be counted againft a hulband 
that is to fay, he is under no obligation, on his return, to make up 

* By marrying one woman upon another is to be underftood a man marrying a woman 
when he is already poflelled of a wifej the expreffion is merely idiomaticaJ. 
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' for the partition loft within that time, by a proportionable cohabita- 
tion with the wife or wives whom he may have left at home, they 
having no claim whatever to his cohabitation with them during fiich 
period. 


If one wife beftow her turn [of cohabitation] upon another, it is 
lawful ; becaufe Soolah the daughter of Zooma gave up her turn to 
Ayjha : but if a woman give up her turn, ftie is not at liberty to re- 
fume it, becaufe fhe drops a right which is not as yet eftablifhed in 
her, and abfolute deriledlion cannot take place unlefs it be of a right 
already eftabliftied, — wherefore her refumption here is as if (he 
to withhold from beftowing her turn upon the other. 


HE DATA 
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Of RIZA, or FOSTERAGE. 


R I Z A, ill its legal lenle, means a child fucking milk from 
the breaft of a woman for a certain time, which is termed the 
period of fojierage^ , 

Prohibition is attached to fofterage, in whatever degree, if it 
be found within the iifual period of infants fubfifting at the breaft,— 
Shafci fays that prohibition is not eftabliftied unlefs the child have 


* Fofterage, with rcfpcil to the prohibitions occafioned by it, is of two kinds; riRST, 
where a woman takes a ftrange child to nurfe, by which all future matrimonial connexion 
between that child and the woman, or her relations within the prohibited degrees, is 
rendered illegal; secondly, where a woman nurfes two children, male and fem^e, upon 
fhc fame milk, which prohibits any future matrimonial connexion between them. 


Definitloa of 
the term. 


Degree of 
fofterage 
which occa- 
fions prohibit 
tiOTtm 


B b 2 


fucked 
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fucked the breaft at leaft five different times, infomuch that if an in- 
fant were to fuck for any particular fpace of time, whether a day or 
an hour, uninterruptedly, this would not occafion prohibition, becaufe 
the prophet has faid “ Sucking, or giving fuck, for once or twice, 
“ does not render prohibited'' — Our do(3:ors fupport their opinion upon 
the authority of the fiicred text, God faying, in x}(\q Koran, “ Your 

“ MOTHERS WHO HAVE SUCKLED YOU ARE PROHIBITED UNTO 

“ you;” — and alfo upon a precept of the prophet, that “ whatever 
“ is prohibited by confanguinity , is alfo prohibited by foferage ," — 
where no diftiiufbion whatever is made between a fmaller and a greater 
degree of it. 

Objection. — A greater degree of fofterage is eflential to the 
cftablifhment of prohibition, becaufe the latter is here founded folely 
in an apprehenfion of a participation of blood *, on account of the 
growth and increafing bulk of the body, which cannot take place 
without fofterage, in a confiderable degree ; moreover, it occurs in 
the traditions that fofterage is the fource of a child’s growth. 

Reply.—- Although prohibition be founded in an apprehenfion of 
a participation of blood, on account of growth, yet that is a point 
which is incapable of being abfolutely afeertained, and hence pro- 
hibition by fofterage is attached, not to the degree, but to the tnere a6l 
of fofterage, which is the occafion of fuch increafe of growth : and 
with refpefl to the faying of the prophet, as mentioned by Shefe'i, 
our doftors reply that if the date of defeent -j- of the text [of the 
Kordn\ before quoted was poflerior to that of this faying, its authority 
is thereby fuperfeded, and if it was prior thereto, yet the laying is 
reje£ted, becaufe it contradids the text. 

♦ Arab. Ja%eeyat, a term which has no fenfe in our diAionarics in any manner applicable 
to the prefent cafe. It appears, from the context, to fignify a participation of bodily fub- 
ftance, cau/ing two perfons to partake of one common nature. 

t The Koran was declared by Mohammed to have been delivered down to him in dif- 
ferent portions at various times, and thofe he termed the Noozooh, or defeents. 


The 
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The period of fofterage is thirty monthsy according to Haneefa . — 

The two difaples hold it to be two years^ and of the Tame opinion is terage 
Shafei.-^Ziffer maintains that it is three years, becaule fbmething in 
addition to two years is abfolutely requitite, (according to what Ihall 
be hereafter fhewn,) and fuch addition is fixed at one year, becaufe 
that fpace admits of the child’s Rate undergoing a complete alteration. 

— ^The argument of the two difciples is the word of God, to wit, 

“ HIS [the child’s] time in the womb*, and [until] his wean- 
“ ING IS THIRTY MONTHS:” — iiow the fmallcft Ipace of pregnancy 
is fix months, and hence two years remain for fofterage ; moreover, 
the prophet has laid that “ <^ter two years there is no fojleragc *' — 

The arguments of Haneefa are twofold ; first, the text already quoted, 
where it appears that (tOD makes mention of two things, one the 
Hamalf [or time of geftation,] and the other the FifctI, [or weaning,] 
for both of which he indifcriminately mentions one period, namely, 
thirty months^ wherefore it applies to each in toto\ the fame as in a 
cafe of two debts ; that is to fay, if a man (for example) were to 
make a declaration that he owed fuch a perfon “ one thoufand Dirms^ 

“ and five bulhels of wheat, payable within two months,” this 
period of two months applies to each debt equally, and fo in this cafe 
likewife. It may indeed be objedled that, admitting this, it would 
follow that the time of being in the womb is ixlCo thirty months, whereas 
it is otherwife,— -pregnancy being by law reftri(fted to two years : but 
to this we reply, that there is a caufe of reftridtion Ihort of that period 
operating upon Hamal, (it being recorded in the traditions that a child 
does not remain in the womb of the mother above two years,) whereas 
there is none upon Fifdl, which of courle ftands as it appears to be : 
moreover, as a fucking child is nourilhed at the breaft for two years, 
fo is it alfo after the expiration of that term ; for the weaning is not 
precifely determined to any particular period, but is effefted by de- 

* Arab. Hamal. By this is generally underflood pregnancy, but as the text here 
quoted has reference to tlie child, and not to the inolhcr, the tranflator is under the necelHty 
of rendering it in a phraze applicable to the former. 


grees , 
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grees, as the child infenfibly forgets the breaft and inclines to other 
food ; it is therefore nccefl’ary that fome fpace for fofterage be allowed 
in addition to the two years, and this additional fpace is fixed at fix 
months, being the fliorteft term of pi'egnaiicy, as the lapie of that 
period affords a reafon for altering the manner of the child’s fubfiftence, 
becaufe the fubfiftence of a foetus is irreconcilable with that of a fuck- 
ling. * ; and with refpeift to the traditionary faying of the prophet, as 
cited by the two difciplcs, it has reference folely to the period of the 
dalrmoi fofterage ; that is to fay, it only goes to fhew that no obliga- 
tion arifes from fofterage, ft) as to render payment or hire for the fame 
obligatory upon the [child’s] father, beyond the fpace of two years ; 
and the text of the Koran, which fays “ mothers should suckle 
“ THEIR CHILDREN FOR TWO YEARS,” has alfo reference to the 
period of the claim of fofterage. 

bf. If a child continue to fuck after the proper period of fofterage is 
of'foiic'rage h ^lapfed, prohibition is not hereby eftabliftied -j- ; becaufe the pro 
not an occa- declared that there is no fofterag-e after the expiration of the proper 

lion of pro- ^ ^ .... *■ . It 

period; and alfo, becaufe prohibition is not eftabliftied by any fofter- 
age, except fuch as is a caufe of growth and increafe, which are ob- 
tained only by the fofterage within its proper period, fince grown up 
perfons would not find any effectual nourifliment from fucking. 



A child’s forfaking the breaft before the expiration of the period 
of fofterage is not regarded; that is to fay, if a child withhold from 
taking its milk before the period of fofterage has clapfed, and there be 

t 

* That is to fay, it is to be Tuppofed that within the laft fix months the woman may 
have conceived, and may, at the end thereof, produce a child ; and a woman cannot, 
without injuring the foetus, give fuck to another, either during or after her pregnancy. 

t That is to fay, if, after the expiration of the proper period of fofterage, another 
child be brought to the breaft, and the fonner nurfling ftill continue to fuck, thefc two are 
not hereby prohibited to each other in marriage, although they would have been fo if they 
fucked together during the fofterage of ;hc firft child. 


ftill 
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ftUl milk in the mother’s breaft, and any other infant fuck the milk 
before the expiration of that period, in this cale prohibition by fof- 
terage is eflablifhed between thofe children. — This is the Zdhtr Ra- 
•wdyet. — Hafcn has recorded it as an opinion of Haneefa, that this is 
the cafe only where the firft child has not as yet become attached to 
another Ipecies of food, fo as to be capable of lublihing altogether 
without milk ; but if the child have adopted intirely another fpccies of 
food, this circumftance is to be conlidered as a weaning, and prohibi- 
fion by foftcrage cannot in this cafe be eftablilhed, becaufe where the 
child is arrived at fuch a Rate as that other food fufiices, the manner 
of its fubfiftence is altered, and that growth and increale which 
the child derived from fucking is at an end, wherefore the property of 
participation of bloody which is the occalion of prohibition, is not after- 
wards found. 

Is the fuckling of a child, after the expiration of the period of fof- 
terage, allowable or not? — Upon this point there are various opinions: 
fome have faid that it is not fo, becaufe the aft of fuckling at all is 
permitted folely out of neceffity, the milk being a conftituent part of 
the woman’s frame, the ufe of any portion of which,' except as a mat- 
ter of necejjity, is prohibited ; and this neceffity ceaies upon the ex- 
piration of the period of fofterage. 

Whatever is prohibited by is fo likevoife by vo%- 

*■* TERAGE,” (according to the faying of the prophet already quoted,) 
except a lifter’s mother by fofterage*, whom it is lawful for a man to 
marry, although he cannot law fully marry his lifter’s mother by blood, as 
Ihe muft either be his own mother, or the enjoyed of his father, both 
of whom are prohibited to him; contrary to her mother by fofterage. — 
A lifter’s mother by fofterage may be conceived in three different ways; 

* This is a very equivocal and vague expreffion, as appears by the fucceeding 
tioii of the various deferiptions to which it applies* 
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FIRST, where a man has a fifter by blood, who has a fofter-mother, 
whom he may lawfully marry ; — secondly, where a man has a fofter- 
fifler, who has a mother by blood, whom lue may likewife lawfully 
marry;— and thirdly, where a male and female infaiit, between 
whom there is no affinity, fuck at the breaft of one woman, and the 
female infant alfo fucks at the breaft of another woman, in which 
cafe the male infant may lawfully marry the laft woman, who is the 
fofter-mother of the female infant, (that is to fay, of his fofter-fiftcr.) 

A MAN may allb lawfully marry the fifter of his fofter-lbn, al- 
tliough it be not lawful for him to marry the fifter of his fon.by blood, 
as file muft be either his own daughtej', or the daughter of his enjoyed 
wife, both of whom are prohibited to him. 

Cafes of il- It is not lawful for a man to marry the wife of his fofter-father, 

difeed briof- ^ foftcr-fon, (in the fame manner as he is prohibited from 
terage. marrying the wife of his natural father or fon,) becaule of the tradi- 
tion before quoted. 

Objection, — I t has been declared, in the facred writings, that 
it is lawful for men to marry the wives of their fons by blood, 
and this particular reftridtion to blood fliould feem to imply that 
marriage with the wives of fofter-fons was lawful ; whereas it is 
otherwife. 

Reply.— T he reftridlion above mentioned refers to the exclufion 
of the wives of children by defeent,, and not to the exclufion of the 
wives of fojler^-fonsf for the reafons already mentioned. 

Prohibition is attached to the milk of the man, (that is to fay, to 
the milk of which he is the caufe;) if, for example, a woman nurfe 
a female child, the latter is prohibited to her hulband, and to his 
father and fon, becaufe the hulband, through whom the woman’s 
breafts have been filled with milk, is as a father to that child. — It is 

recorded, as an opinion of Shafn^ that prohibition is not attached to 

the 
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the milk of a man ; becaufe this prohibition arifes from an apprehen- 
fion of participation of blood, and the milk is a fecretion from the 
blood of the woman^ and not of the tnan.—^Thc arguments of our doc- 
tors in this cafe are threefold ; first, the faying of the prophet, as 
before quoted, ‘ ‘ Whatfoever is prohibited by confanguinity is alfo pro- 
“ hibitedby fojlerage^" — and prohibition by confanguinity being found 
in both father and mother, it follows that it is found in both thefe re- 
lations by fofterage; — secondly, the prophet once faid to Ayjha^ 
(who had complained to him of Ajia^ the brother of Aboo Keis, ap- 
pearing before her whilft ihe had only afingle cloth upon her,) “ ^he 
“ a£i of Afla, in thus approaching you, is of no confequence, as he is 
your paternal uncle by fofier age which proves that affinity by 
fofterage is eftablilhed on the paternal fide, and that as the woman 
who fuckles is the child’s mother, fo is her hufband its father, by 
fofterage; — thirdly, the man is the caufe of the entrance of the 
milk into the woman’s breafts, and therefore the milk is, out of cau- 
tion, to be regarded (with refpe(ft to the point of prohibition) as de- 
riving its exiftence from him. 

A MAN may lawfully marry the fifter of his fofter-brother, it 
being allowed to him to marry the fifter of his brother by blood, (that 
is, the maternal fifter of his paternal brother.) 

It is to be obferved as a rule that when a male and female infant 
fuck from one breaft, they are prohibited to each other in mar- 
riage, becaufe they have one common mother, and are therefore as 
brother and fifter. 

It is not lawful for a female to marry any of the fons of the v/o- 
man who has fuckled her, becaufe they are her brothers, — nor the 
fons of thole fons, becaufe they are her nephews. 

It is n<)t lawful for a male to marry the hulband’s fifter of tho 
VoL. 1. C c 
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woman who has fuckied him, as Ac is his paternal aunt by fof- 
terage. 

If the milk be drawn from the nurfe’s breaft, and mixed with 
water, prohibition is ftill attached to it, provided the former exceed 
the latter in quantity ; but if the water exceed, prohibition .is not at- 
tached. — Shqfei maintains that prohibition is attached, in the latter cafe 
alfb, becaufe there is actually fome of the milk in that water, and 
therefore it is indifpenfably to be regarded, efpecially in a point of 
prohibition, that being a matter of caution. — ^To this our doctors reply 
that any thing lefs in quantity than that with which it is mixed is re- 
garded as virtually non-cxiftent, as in the cafe of a vow, for inflance, 
M'here, if a man fwear that “ he will not drink milk," and he after- 
wards drink it mixed with a greater proportion of water, he is not 
forfworn. 

If the milk be mixed with other food, prohibition is not attached 
to it, although the former exceed the latter in quantity. This is ac- 
cording to Haneefa. The two difciplcs lay that if the milk exceed, 
prohibition is attached. — The compiler of the Hedaya remarks that 
this opinion of the two difciplcs proceeds upon a fuppolition that the 
milk and victuals do not undergo any culinary preparation after admix- 
ture; but that, if they be boiled, or otherwife prepared by fire, all the 
dodfors admit that prohibition is not then occafioned. — The two dif- 
ciples argue that regard is to be had to that which exceeds, (as in the 
cafe of mixing milk with water,) provided it have not undergone 
any change by boiling or other caufe. — The argument of Haneefa is 
that the food is the fuhjcdi, and the milk only a dependant, with 
refpedl to the end it is intended for, to wit, fujlenance ; the cafe is 
therefore the fame as if the proportion of the food exceeded that of 
the milk. 

If the milk be mixed with medicine in a proportion exceeding 

c ' the 
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the latter in fluantitj, prohibition is attached tcv it> becaufe the 
milk is defigned for fuftenance, which is the end^ and the purpofe 
of the medicine is only to flreugthen the child’s llomach, or to forward 
digeftion. ^ 

If the milk of the nurfe be mixed with that of an animal, in a 
proportion exceeding the latter in quantity, prohibition is attached to 
■it ; but not if the milk of the animal exceed the other ; regard being 
here had to that which exceeds ; as in the admixture of milk with 
W'ater. 

If the milk of one woman be mixed with that of another, in this 
cafe Aboo Toofaf holds that regard fliould be had to the excefs, — that 
is to lav, that prohibition is attached to that woman’s milk which ex- 
ceeds the milk of the otlier in quantity, — becaufe here the two milks, 
when mixed together, become as one fubftance, and hence the fmaller 
quantity is to be coniidcred, (in the cffedl produced,) as a dependant on 
the greater quantity. — Mohammed and Ziffer contend that prohibition 
is attached to both milks equally, as both are of the liime nature, and 
a thing cannot be faid to exceed a homogeneous thing, becaule the 
admixture with any article of a homogeneous nature adds to the /«;«, 
but does not occafion any dcftnnflion or change in the matter", and 
the end intended is the fame in both. — There are two opinions re- 
corded from Haneefa upon this fubjedl, one coinciding with Aboo Toofcif, 
and the other with Mohammed. 

If the breafts of a virgin Ihould happen to produce milk, prohibi- 
tion is attached to it, — that is to fay, if a male child were to fubfift 
upon it, the virgin becomes his mother by fofterage, and his marriage 
with her is prohibited, according to the word of God in ihc Koran, 
“ Your mothers who have suckled you ake prohibited 
“ UNTO YOU,” which text being generally exprefled, applies to 
all women alike :^moreover, the milk of the virgin is a caule of 
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growth in the child, which induces aniappr«h£nfionof^(*r//c^d!//o« of 


If ni^ be drawn from the breafts of a deceafed woman, prohibi- 
tion is attached to it. — ^This is contrary to the opinion of Shcfei^ who 
fays that, in the eftablifliment of prohibition by foflerage, the primary 
fubje£l of fuch prohibition is the woman whofe milk has been fucked 
by the child, the prohibition pervading through the medium of that 
woman to others [her relatives,] but, by her deceafe, the original 
fubjeft of prohibition is removed, flie being then a dead fubftance.; 
whence it is that if a man were then to commit the carnal a^l with 
her, he would, not be fubjedt to the punilhment of fornication, nor 
would prohibition by affinity be by that aft eftabliffied. The argUT 
ment of our doctors is that prohibition by fofterage arifes from an ap- 
prehenfion of participation of blood, which appears in the increafing 
growth of the [child’s]^ body, and this lafl: is occafioncd by milk ; as in 
the prefent cale.. 

If a woman’s milk l')e adminillered to a child in a glyfler, prohir 
bition by fofterage is not attached to it. — This is the doctrine of the 
Zdhir Rawdyet . — It is recorded from Mohammed that prohibition is 
thereby eftabliftied, in the fame manner as a faft would be vitiated by 
it ; — but the reafon of this apparent inconftftency (according to the 
Zdhir Rawdyet) is that the caufe of violating the faft is the reftoration 
of the body, which is cffefled by the glyfter; w'hereas the caufe of 
prohibition by fofterage is the increafe of the body’s growth, which is 
not thereby effedlcd, jiothing being fuftenance to men except w'bat is 
adminiftered by the mouth. 

If a man’s breafts ftiould happen to produce milk, prohibition is 
not attached to it, becaufe the fubftance thus produced is not, 
in fad,, milk^ and confequently increafe of growth is not obtained 

by means of it. — The principle upon which this proceeds is that milk 

cannot 
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cannot be fecretc^d in the breafts of any perfon but one who is capable 
of child-bearing. 

Prohibition by fofterage is not attached to the milk of a goat 
(or other animal;) — that is to fay, if two infants, a male and a fe- 
male, were to fubfift together, upon the milk of one goat, prohibi- 
tion by fofterage is not eftablifhed between them, becaufe between 
mankind and brutes there can be no participation of blood, (that is to 
fay, fuch participation as would occalion affinity,) and prohibition by 
fofterage arifes from participation of blood. 

Ik a man marry an infant and an adult, and the latter ffiould give Cafe of one 
milk to the former, both wives become prohibited with rel])e<ft to that 
man [their huffiand,] becaufe, if they were to continue united in 
marriage to him, it would imply the propriety of joint cohabitation with 
the fofter-mother and her fofter-daughter, which is prohibited, in the 
fame manner as joint cohabitation with a natural mother and daughter. 

— It is to be obferved on this occafion, that if the hulband fhould not 
have had carnal connexion with the adult wife, ffie is not entitled to 
any dower whatever, becaufe the feparation has proceeded from her, 
before confummation : — but the infant has a claim to her half dower, 
the feparation not having proceeded from her. 

Objection. — The feparation proceeds from her, becaufe fucking 
the milk from the breaft was her a<ft. 

Reply. — Although the fucking was certainly her ad,, yet the ad 
of fuch an one is not confidered as deftrudive of her right, for which 
reafon it is that if fhe fliould happen to kill her heir, this would not 
let afide her right of inheritance.- — If, moreover, it Ihould appear that 
the adult had aded with any linifter view of diflblving the marriage, 
the hulband is in this cafe empowered to take from her the half dower 
which he pays to the infant; but not unlefs Ihe have aded with fuch a 
view, even though Ihe were aware of the infant being the wife of her 
hulband. It is recorded from Mohammed^ that the hulband is autho- 

* rized 
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rized to take the infant’s half dower from the adult, in either cafe, — 
that is to fay, whether a diflblution of the marriage may have been 
her intention or not ; but the former (which is the Zdb'tr Rawdyet) is 
the more orthodox opinion, becaufe, although the adult has by her 
adl: fixed and rendered binding upon the hufband the half dower afore- 
faid, (which had before flood within the poffibility of dropping *,) and 
her fo doing amounts to a damage, yet fhe here flands {not as the ac- 
tual perpetrator, but) as the caufe of the damage, fmee the adl of 
giviil^ her milk to the infant is not the occafion of diflblving the mar- 
riage any further than as it induces a confequence of joint cohabitation 
with a flip-mother and Jlep-daughter : — moreover, the annulling of 
a marriage is not what renders a dower obligatory, but is rather the 
occafion of its dropping; but the half dower is incumbent, in the 
manner of a Mdtat, or prefent, in compliance with eftabliflied cul- 
tom ; and the annulling of the marriage is the condition of its becom- 
ing incumbent ; and in this view the adult is the caufe of the damage; 
and as being the caufe only, and not the actual perpetrator, tranfgreffion 
is made a condition of ha' refponlibility, the lame as in the cafe of 
digging a well, — that is to fey, if a perlon were to tranfgrels, in dig- 
ging a well, by linking it in another perlon’s ground, or in the high- 
way, he is rclponfible for the Deeyat of any one who might happen to 
fell into it, whereas, if the well were lunk in his own ground, he 
would not be refponfible: — now this tranfgrefiion is not found in the 
adult, unlefs where fhe is aware of the infant being the wife of her 
hufeand, and that her view in luckling it is a diffolution of the mar- 
riage; but w here fire is not aw'are of that circumflance, or being lo, 
vet gives her milk, not wdth any view of diflblving the marriage, but 
rather, of prclcrving the infant from perifhing, in neither of thefe 
cafes is tranfgreliion fuppofed tocxifl; and, in the fame manner, it 

That is to fay, the obligation of wliicli might pofiibly have been annulled or cancel- 
led bv the occurrence of fo tie accident previous to the payment of it, fuch as the dcccafe 
of the infant before confummation of the marriage, 
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does not exift, if fhe knew that the infant is the wife of her hufband, 
but be not aware that her fuckling it will occafion a diflblution of the 
marriage. 

OujECTioN. — No regard is paid to ignorance of the law in a MuJ- 
fulman territory; how, therefore, can ignorance be pleaded in her ex- 
cufe in the prefent cafe ? 

Reply.-— Regard is here paid to her ignorance, not in order to 
avert the fentence of the law, (which induces refponfibility upon 
her,) but folely to avert the conftruftion of intent of diflblution, or 
of wilful tranfgreflion , to which her a£l might otherwife be liable, 
and which being thus difproved, fhe is exonerated from relponfibility, 
as thcle arc the only caulcs thereof, and neither of them can apply to 
her.. 

The evidence of women alone is not fuflBcient to eflablilh fofter- 
age ; nor can it be eftabliflied but on the teftimony of two men, or of 
one man and two women. — Imam Miilik has faid that it may be efta- 
blifhed on the evidence of one woman, provided Ihe be an Jldil, bccaufe 
prohibition is one of the rights of the law, and may therefore be 
eflablilhcd upon a tingle information, — as, for inflance, where a per- 
fon purchafes fleth meat, and any one bears teflimony to its being part 
of a Majoofee facritice, in which cafe prohibition is eftabliflied with 
relpe£l: to it. — The argument of our doftors is that the efliablifhment 
of prohibition in marriage is in no refpecl different from the extindfion 
of a right of poflefiion ; and the annulling of a right of poflefiion can- 
not take place but upon the evidence of two men, or of one man and 
two women : — contrary to the cafe of fejh meat., as the prohibition 
to the eating may be eftabliflied without affecting the proprietor’s right 
of pofleflion, it ftill remaining his property under that prohibition:— 
the prohibition of this article, therefore, appears to be merely a matter 
of religion, and in whiph, confequently, a Angle evidence fufHces. 
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BOOK IV. 

Of JALAK, or DIFORCE. 


Definition of 
the term. 


T alak, in its primitive fenfc, means diftn^ton : — in law it 
fignifies the diflblution of a marriage, or the annulment of its 
legality, by certain words. 


Chap. I. 
Chap. II. 
Chap. III. 
Chap. IV. 
Chap. V. 
Chap. VI. 


Of the ^aldk-al-Sonna^ or Regular Divorce. 

Of the Execution of Divorce. 

Of Delegation of Divorce. 

Of Divorce by a Conditional Vow. ' 

Of the Divorce of the SicL 

Of Rijat^ or returning to a divorced Wife."'^'^ 


Chap. 
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Chap. I. 

Chap. VII. 
Chap. VIII. 
Chap. IX. 
Chap. X. 
Chap. XI. 
Chap. XII. 
Chap. XIII. 
Chap. XIV. 
Chap, XV. 


Of Aila. ^ 

OiKhoola. 

y 

Of Zih&r. 

Of Ltadn^ or Imprecation, r 
Of Impotence. ^ 

Of the Edit. ^ 

Of the Eftablifhment of Parentage. ^ 

Of Hizdnetf or the Care of Infant Children. 
Of NjfMy or Subfiftence. 


CHAP. I. 

Of Tam-al-Sonna, or Regular Divorce 


Divorce is of three kinds;— first, the Akfan^ or moji laudable-,— 
SECOND, E^ofh^__sxidaudable (which are the diftindions of the 
'Taldk-al-Sonna',) — and third, xht Bidddt, ox irreg-ular. 

The Taldk Ahfan, or moJl laudable divorce, is where the hufband 
repudiates his wife by a Tingle fentence, within a Tohr, (or term of 

» Talak-al^onna literally means « divorce, according to the rules of the Senna," in 
oppofition to Taluk Btddat, which fignifies a nevel, unauthorized, or heterodox mode of 
.vorce . t e terms Regular and irregular are here adopted, as being the moll familiar. 
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purity during which he has not had carnal connexion with her,, 
and then leaves her to the obfervance of her Edit^ or prefcribed term 
of probation. This mode of divorce is termed the moji laudable, for-, 
two realbns; — first, becaufe the companions of the prophet chiefly 
efteemed th4& who gave no more than one divorce until the expira- 
tion of the Edit, as holding this to be a more excellent method than 
that of giving three divorces,, fey ideating the fentence on each of the 
two fucceeding Tahrs ]^ — secondly, becaufe in purfuing this method- 
the hulband leaves it ftill in his power, without any ihame, to reco- 
ver his wife, if he be fo inclined, by a reverfal of the divorce during 
her Edit: this method is, moreover, rile leaft injurious to the woman,, 
as-lhe thus remains a fawful fubje£l of marriage to her hufband, even 
after the expiration of her Edit +, which leaves a latitude in.her favour 
unreprobated' by any of the learned.. 

# 

The Taldk Hwfn, or laudable divorce, is where a. hufband repu- 
diates an enjoyed wife by three fentcnces of divorce, in three ‘Tohrs. 
Imdm Malik aflerts that this method claffes with the Bidddt, or irre- 
gular, and that no mwc than one divorce is admitted as unexception- 
able, becaufe,. as being in itfelf a dangerous and difapproved procedure, 
it is only the urgency of releafe from an unfuitable woman that can 
give a fatuSlion to divorce ; and this urgency is fully anfwered by a 
fingle Ti’ohr. — The arguments of our doftors on this topic are twofold;- 
FIRST, a precept of the' prophet delivered to Ebn j^mir, “ One thing 
“ required by the Sonna is that ye wait for the Tohr, and pronounce 
“ a divorce in each Tohr;” — secondly, the propriety of a divorce 
refts merely upon the proof of the urgency,, and not upon the eftablifh- 
• ment of the adual urgency itfelf, that being a matter concealed and 
unafcertainable [but by virtual proof,] and the aft of proceeding to 

♦ Meaning the fpace which intervenes between the menftrual fluxes, 
t Contrary to any other mode of divorce, as a wife repudiated in any other, way cannot 
be again married to her fitft hufband, unJefs flie be previoufly married to, and divorced by 
another man. 
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divorce at a time when the dcfire coition with the wanan is frefti 
renewed, (to wit, at the recommencement of her is a proof of 

the urgency ; and the repetition of divorce at the two fubiequent re- 
turns of die 'Tohr amounts to no more than a repetition of the proof, 
and is therefore allowed of.'— Some of the learned havA^td that, in 
this fpecies of divorce, it is moft advifeable that the hulband delay 
pronouncing the firft fentence of it until towards the termination of 
the foAr, fo as that the Edit may not be too much protrafted ; but it 
is evident that the hulband ihoiild rather pronounce the divorce at the 
commencement of the I’ohr, becaufe, if he were to delay it, he might 
.probably be tempted to have carnal connexion with the woman in the 
interim, under an intention of divorcing her, and then divorce her 
after fuch carnal connexion, which is forbiddcn. 

I'he Taldk Bidddt^ or irregular divorce, is where -a hulband re- 
pudiates his wife by three divorces at once, — (that is, included in one 
lentence,) — or, where he repeats the fentence feparately, thrice within 
one T'ohr ; and if a huiband give three divorces in either of thole 
ways, the three hold good, but yet the divorcer is an offender againft 
the law. 

Shafei has faid that all thefe three delcriptions of divorce arc 
equally unexceptionable and legal, becaufe divorce is in itfcdf a lawful 
ait, whence it is that certain laws have been inffituted refpeiting it; 
and this legality prevents any idea of danger being annexed to it : 
•moreover, divorce is not prohibited, even during the woman’s courles, 
the prohibition there applying to the protraition ■■of the Edit, and not 
to divorce . — Our doilors, on the other hand, lay that divorce is in 
itfelf a dangerous and difapproved procedure, as it diflblves marriage, 
an inftitution which involves many circumftances as well of a temporal 
as of a Ipiritual nature ; nor is its propriety at all adnoitted, but on the 
ground of urgency of rdcale from an unfiiitable wife ; and there is no 
occafion, in order to procure this releale, to give three divorces at 
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once, whereas there is an excvfe for giving three divorces fepantdr 
in three Th^rs, as this exhibits repeated proofs of the urgenep of if 

and with refpefi to what S/jqfn advances, that “ the legality of 
divorce prevents any idea of danger being annexed to it, we 

anfwer, thatit0ie legality of divorce, in one refpe^t, (that is to lay, 
inafmuch as it is a deftroyer of fubjefiimi) does not admit- the idea of 
its being dangerous, but that, in another refpeft, (to wit, its occa- 
fioning the difiblution of marriage, which involves concerns both of a- 
fpiritual and temporal nature,) it muft be coafidered as attended with, 
danger. 

The pronouncing of two divorces within one To/jr comes under 
the defcription of Bidddt, or irregular^ the fame as that of three di- 
vorces, as already intimated. 

A Qi'ESTioN has arifen among the learned, whether the pronoun-' 
cingofa fmgle divorce irreverfible within one Tohr be of the defcrip- 
tion of Biddal or not ? — Mohammed, in the Mabfoot, has laid,— ■ 

“ Whoever gives an irreverfible divorce, although it be within the 
“ fohr, forfakes the Sonna, as there is no urgent neceliity for fuch a 
“ fentence. to effect releafe from the wife, llnce by the lapfe of the 
“ Edit that end is obtained;” but again, in the Zeeaddt, he fays that 
this method is not to be reprobated, on account of the occafional 
urgency of immediate releafe, which by an irreverfible divorce 
is obtained, it not being then fulpended upon the lapfe of the 

Edit, 

Sonna, [that is, attention to the mode preferibed by 
in divorce, appears in two lhapes, adherence to number, and to 
— to the former, by reftriding the fentence to that of a lingle divorce 
reverlible, in which the enjoyed and the uneiijoyed wife are the fame; — 
and to the latter, (in which the enjoyed wife is folcly confidered,) by 
pronouncing the divorce in a fohr during which the hulband has not 

had 
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had carnal connexion with her;— becaufe it is the proof ai urgency 
that is regarded; and the afl: of proceeding to a divorce at a time when 
the. defire of coition with the woman is freih renewed, {p& at the 
recommencement of her Tohr^") is the heft proof of fuch urgency; for 
during the adlual time of the courfes the woman is not an object of 
defire, and in a 7 ' -ihr where flic has been enjoyed defire is leflened , 
towards her. — With refpeft to an unenjoyed wife, the 'Tohr and the 
courfes are equal, — that is to lay, the pronouncing of divorce upon 
her whilft Ihe is in the latter fituation is not irregular, nor reprobated, 
any more than whilft in the former. This is contrary to the opinion 
of Ziffer, he confidering an unenjoyed wife in the fame point of view 
as one enjoyed: — but our doctors obferve tliat the defire of coition, 
with relpedl to an unenjoyed woman, is ever frelh, and is not leflened. 
by the circumftance of her courfes, fo long as the hulband’s obje<5t, 
(namely, coition j) remains unobtained; whereas, with relpeft to an 
enjoyed wife, defire is renewed upon the 

If the wife be a perfon who, from extreme youth or age, is not 
fubjeft to the courles, and her hulband be defirous to repudiate her by 
three divorces in the regular way, he is firft to pronounce a fingle 
fentence of divorce upon her, and at the expiration of one month, 
another, and in like manner a third at the expiration of the next fuc- 
eeeding month; becaufe the term of one month correfponds with a 
return of the courles, as is mentioned in the Koran. — It is here to 
be obferved that if the firft divorce be given in the beginning of the 
month, the three months from that period are to be counted by tire 
lunar calendar, and if in the middle of it, by the number of days, 
with relpe<ft bpth to the completion of divorce and of the Edit. — This 
is the rule with Haneefa. — The two difciples maintain that the fecond 
and third months are to be invariably counted by the lunar calendar, 
the deficiency of the firft month to be taken from the fourth fucceed- 
ing month, lb as to complete it. And it is allb to be obferved that 
k is lawful for the hulband to- divorce this wife immediately after car- 
nal 
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nal connexion, without the intervention of any time between the em- 
brace and the divorcc.—Z^Jr fays that the hufband ought to allow 
the intervention of a month, becaufe that term correfponds with a 
•return of the courfes, and alfo, becaufe in conlequence (rf the em- 
brace defire becomes languid, and is not renewed until after the lapfe 
of fome time. — Our dodlors argue that there can be no apprehwifion 
of pregnancy with refpe<5t to the woman in queftion ; and divorce, 
after the carnal embrace, in the cafe of a woman who is fubjeft to the 
•courfes, is not reprobated on any other account than as it induces a 
.poffibility of pregnancy, which renders the duration of her Edit dubi- 
ous, that of a pregnant woman being determined by her delivery, 
and, of one not pregnant, by courfes : and as to what Ziffer alleges, 
that “ defire becomes languid in confequence of the embrace,” it may 
be replied, that although this be admitted, yet in the prefent inftance 
defire is greater than in common cafes, as the hulband can indulge his 
carnal appetite with fuch a wife without any apprehenfion of her pro- 
ducing children, the fupport of whom might fall upon him ; Ihe 
therefore is an objeft of defire to him at all times equally, lb that this 
ftate [of a woman not being fubjetft to the courfes] is the fame as the 
flate of actual pregnancy ; now it is lawful to divorce a pregnant wife 
immediately after carnal connexion with her, becaufe no doubt is in- 
duced with refpe£t to the duration of her Edity and the time of 
pregnancy is a time of defire, as a hulband feels defire towards 
.a pregnant wife, either becaufe the produces a child to him, .or be- 
caufe the embrace with her does not occafion pregnancy; his .defire 
therefore is not leffened towards fuch a wife by enjoyment 

If a man be defii'ous of repudiating his pregnant wife by three 
divorces in the regular way, [that is, according to the Sonna^ he is 
firft to pronounce a fingle fcntence of divorce upon her, and at the 
expiration of one month another, and the fame manner a third at 
the expiration of the next fucceeding month. This is according to 
Haneefa and Aboo Toofe^.-r~Mobammed and Zijier fay that the Taldk- 

f al-Sonnay 
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al-Sontuf^ with refpeft to a pregnant woman, confifts in giving her a 
Jingle Svorce o*ily, becaufe divorce is in itfelf a dangerous and difap- 
provcd procedure ; moreover, the only rule inftituted by the law in 
cffbfting a triplicate divorce is, that the hulband firft pronounces one 
divorce, and at the expiration of a month, or the pailing of the next 
courfes, another, and in the fame manner a third at the expiration of 
the following month, or the paffing of the next fucceeding courfes ; 
now the courfes^do not occur to pregnant woman, nor does the lapfe 
of a mcMith fland in place of a return of her courfes, (as with a wo- 
man whofe youth or age prevents her having them,) her whole period 
of pregnancy being as one long Tshr ; and hence it follows that it is 
improper to pronounce more than a fingle fentence, the rule of the 
Sonna being reftri<£live to one divorce in one J'ohr . — ^To this Haneefa 
and Aboo 1 oofaf reply that, although divotce be in itfelf a dangerous 
and difapproved procedure, yet it is admitted on the ground of ur~^ 
gency, and the lapfe of a month is the proof of that urgency, 
and is therefore to be regarded here, the fame as in the cafe of a wo- 
man whofe youth or age prevents her having the courfes; the founda- 
tion of this is that the };)eriod in queflion is fuch a time as afibrds a 
renewal of defire to perfons in health and vigour, and therefore the 
aift of divorce being proceeded in at fuch a feafbn affords proof of the 
urgency of it, with refpe<ft to a pregnant woman, the fame as to any 
other: contrary to a woman whofe Tohr is long, [that is, by confti- 
tution or accident protrafted to any unufual length,]- as the lapfe of a 
month is not a proof of neceffity with refpedt to fuch an one; this 
proof of neceffity being found' in her only on the renewal of the. 

^obr after the courfes, the recurrence of which, with regard to her, 
is at all times poffible, whereas, with regard to a pregnant wamza., 
it is impoffible. 

If a man- repudiate his wife during her oourfes, it is valid ; becaufe, Cafe of di- 
although divorce within the term of the courfes be difapproved, yet it no^ceddu- 
is lawful neverthclefs, as the difapproval is not on account of any 
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thing effentiah but merely becaufe a divprce given during the courfes 
occafions a protraction of the Edit. — This kind of dilapproval, or in- 
terdict, is termed Nibee-le-ghirehee *, and does not forbid legality ^ 
whence a divorce given during the courfes is valid ; but yet it is laud- 
able that the hulband reverfe it, as it is recorded that the fon oiOmar 
having divorced his wife during her courfes, the prophet defired 
Omar to command his fon to take her back again; which tradition 
Ihews that divorce during the courfes is valid, but that reverfal is in 
this cafe laudable. — This doClrine of the laudabilitv of reverfal is main- 
tained by many of our modern doCtors ; but it is certain that, in this 
cafe, reverfal is not only laudable, but incumbent, for three reafbns ; 
FIRST, in the tradition above quoted, the prophet delires 0/»^r pofi- 
tively “ to command his fon,” and command is always injun&ive ; — 
SECONDLY, the pronouncing of divorce during the courfes is an of- 
J'ence, which it is incumbent upon a man to expiate by every means 
within his power; and this may be effeCled, in the prefent inflance, 
•by doing away its confequence, namely, the Edit’, — thirdly, the 
protraction of the Edit is injurious to the woman, wherefore reverfal 
.is incumbent, in order that flie may not be fubjeCted to injury: — thus 
it is indifpenfably incumbent upon the hufband to reverfe the divorce, 
when given during the courfes ; after which, when (lie has become 
purified from her courfes, and has again had them, he may then 
either divorce her on the commencement of her fecond fucceeding 
‘Tohr, or fulFer her to remain. The compiler of the Heddya obferves 
that this lafl: is what is faid in the Mabfoot. 'Tehdvec has faid that, if 
the hufband chufe, he may regularly divorce his wife on the com- 
mencement of the I'ohr immediately fucceeding the courfes in which 
he had given divorce, and reverfed it, as above. Koorokhee fays that 
what is thus mentioned by Tehavee is the doClrine of Haneejd. That 
which is taken from the Mabfoot is the opinion of the two difciples; 
and the ground of it is that the regularity of divorce depends upon the 
intervention of a complete menftrual difeharge between every two 

* This may be rendered prohibition for another reafen, 

fentences; 
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fentences ; and the firft of thefe is defedlive, on account of divorce 
having been pronounced in the middle of it, fo that as part had previ- 
oufly elapfed, whence it would appear neceflary to complete it from 
the next following return; but it is not lawful to have regard to on^ 
part only of the courfes, and not to the other ; confequently, regard 
mull: be had to the next returning courfes in toto. — The ground of 
bdvees opinion is that the divorce, with its effedfs, having been 
annulled entirely by the reverfal, it is the lame as if no divorce what- 


ever had taken place during the woman's courfes ; and hence it is 
perfectly regular to pronounce divorce in the 'Tohr next immediately 
fucccedinc!;. 


If a man were to addrefs his wife, liiying ** You are divorced 
“ thrice., according to the Sonna,*'-—znd he have no particular inten- 
tion in lb doing, then, fuppoling the wife to be one with whom he 
has had carnal connexion, and alfo fubjefl to the courfes, Ihe becomes 
once divorced in that and each of the two fucceeding ‘Tohrs : and if 
the hulband intended, in fo faying, either that three divorces Ihould 
take place colleflively upon the inftant, or, that a Jingle divorce Ihould 
take eiTeCl at the end of each fucceeding month, the divorce, in each 
iuftance, takes eifebl according to his intention, whether Ihe be in her 
courfes or her Tohr at the period of its thus takirig efFe£l upon her. 
— And if Ihe be one whofe Edit is calculated by months, (fuch as a 
woman, for inllance, whofe courfes are llopt through age,) and the 
hulband have no particular intention in .thus addrelTing her, in this 
cafe a fingle divorce takes effedt upon the inllant, another at the ex- 
piration of a month, and a third at the expiration of the next fucceed- 
ing month; becaufethe term of a month correlponds, in fuch an one, 
with the ‘Tvhr of a woman who is fubjcdl to the courfe.s, as was 
formerly obferved ; or, if he intended that three divorces Ihould take 
place colletlrively upon the inftant, the three take place accordingly, 
in the manner already Hated. But if the hulband were only to lay, 
V^oi.. I. E e “ You 
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“ You are divorced according to the omitting the word 

“ thrice ^' — in this cafe the intention of three divorces colle£tively is 
not efficient. The proofs and arguments upon this paflage are all 
drawn from the Arabicy and derive their weight from certain peculi- 
arities in that idiom. 


SECTION. 

T HE divorce of every hufband is effeilive, if he be of found under- 
flanding, and mature age; but that of a boy, or a lunatic, or one 
talking in his flcep, is not effedive, for two reafons ; — first, be- 
caufe the prophet has faid, “ Every divorce is lawful^ excepting that 
^ of a boy or a lunatic f — secondly, becaufe a man’s competency 
to ad depends upon his pofTeHion of a found judgment, which is not 
the cafe with infants, or lunatics : — and one talking in his feep is the 
fame, in this point, as a boy or a lunatic, fince his words in this cafe 
are not the refult of a deliberate option. 

The divorce of one ading upon compulfion, from threats, is ef- 
fedive, according to our dodors . — Shafei maintains that it is not 
effedive, bccaufe a perfon W'ho is compelled has no option, and no 
form^ ad of law is worthy of regard unlefs it be purely optional : 
contrary to the cafe of a jefery who, in mentioning divorce, ads 
from option, which is the caufe of its validity. — Our dodors, on the 
other hand, alledge that the perfon here mentioned pronounces di- 
vorce under circumflances of complete competency, [maturity of age 
and fanity of intelled,] the refult of which is that the divorce takes 
effed equally with that of a perfon uncompelled, for with him necef 
fity * is the reafon of its efficiency ; and the fame reafon applies to the 

* Namely, the ncc^^Jfity of reparation from a wife who may be odious or difagreeable 
to him. 

divorce 
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4ivorce of ti cotnpclled perfen, as he is alfo under nccefllty of divorce, 
in order that be may be releafed from the apprehenfion of that M'ith 
which he was threatened by the compeller.— The foundation of this 
is that the man alluded to ha^ the choice of two evils; one, the 
thing with which he is threatened or compelled; and tliie other, 

•divorce upon compuKion ; and viewing both, he makes choice of that 
which appears to him the eafieft, namely, divorce ; and this proves 
that he has an option, though he be not defirous that its efFe£t fhould 
be eftablilhed, or, in other words, that divorce (hould take place 
upon it; nor does this circumftance forbid the efficiency of his 
fentence ; as in the cafe of a jejier ; that is to fay, if a man 
pronounce a divorce in jeji^ it takes efl'e<n: although he be not de- 
firous lhat it ffiould; and fo likewife the divorce of one who is com- 
pelled. 

If a man pronounce a divorce vvhilfl: he is in a ftate of inebriety or in a flate 
from drinking any fermented liquor, fuch as wine,, the divorce takes 
place. Koorokhee and Tehdvee hold that divorce ought not to take 
place in this cafe ; and there is alfo an opinion recorded from Shafe'i to 
the fame effect. The argument upon which they maintain this doc- 
trine is that reality of intention is conne6led with the exercife of rea- 
fbn, which is fufpended during intoxication from wine', in the lame 
manner as where a perfoir has taken any allowed but inebriating medi- 
cine, fuch as laudanum, in which cafe a divorce pronounced would 
not take effedt, and fo in this cafe alfo. But to this our doctors reply 
that, in the cafe now under coiafideration, the fufpenfion of reafon 
being occafioned by an offence, the reafon of the fpeaker is fuppofed 
jftill to remain, whence it is that his fentence of divorce takes effeft, 

f 

in order to deter him from drinking fermented liquors, which are pro- 
hibited. But yet if a man were to drink wine to fb great a degree as 
to prpducc a delirium or inflammation of the brain, thereby fufpending 
his reafon, and he in that lituation pronounce divorce, it will not take 
effedl. 


E e 2 


The 
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The divorce of a dumb perfon is efFedkual, if it be exprefled by 
pofitive and intelligible figns, becaufe figns of the dumb are authorized 
by cuftom, and are therefore admitted to (land in the place of fpeech*, 
in the prg^ent inftance, in order to anfwer the neceffity of him who 
makes them. The various fpecies of figns ufed by the dumb in divorce 
fliall be fet forth hereafter; 


Number of The utmofl number of divorces, with rcfpe£l to a female (lave, 

Olvorces in ^ ^ ' 

reipea to fret is /WO, whether her hulband be a ilave or free : and the fame with 
^omen an {q a free woman is three. — Shafei has laid that, in the number 

of divorces, refpedl is to be had to the Hate of the man ; that is to fay, 
if the liulband be free he is empowered to pronounce three divorces, 
although, his wife be a Have; whereas, if he be a flave, he is not au- 
thorized to give more than two divorces, although his wife Ihould be 
a free woman, the prophet having laid “ In divorce the Jlate of the 
“ HUSBAND h to be regarded^ and in Eijt that of the wife;” — 
moreover, perfonal conlequcnce is an ellential circumllance in all 
points of authority, and that appertains to a treeman in a higher de- 
gree than to a flave, whence his authority i.s moft extenfive. — The ar- 
guments of our doctors are twofold upon this topic; — first, a pre- 
ccj)t of the prophet, declaring, “ ’The divorces oj a female flave are 
“ TWO, and her Edit is two courfes ; — secondly, it is the woman 
W'ho is the fubjeft of legality, and this legality entitles her to benefits ; 
but flavery entitles only to half of thefe benefits; hence it follows that 
the divorce of a female flave fliould not exceed one and a half but 
luch I'ubdivifion of it being impoliible, her divorces extend to two. — 
As to the faying of the prophet quoted hy Shafei, that “ in divorce 
“ the flate of the hufbaud is to be regarded,” it means no more than 
that the efficiency of divorce proceeds from him. 


A maftcr 
can not di- 
vorce ilu’ wife 
ot his n.ive. 


The divorce of a flave upon his wife takes place ; but that of a 
mailer upon the w'ifc of his Have is of no effe£l, becaufe the matri- 
monial propriety being ar right of the Have, the rclinquilhment of it 
rells with the fave, not w'ith his niafer . 


C H A P. 
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CHAP. IL 

Of the Execution of Divorce, 


Divorce (in refped to the execution of it) is of two kinds ; Sareeh 
or exprefsy and Kindyat, or by implication : — and firft of exprefs 

divorce. 


Talak Sareeh, or exprefs divorce, is where a hufband delivers 

the fentence in direct and fimple terms, as if he were to fay “ 1 have 

“ divorced you,” or “ you are divorced,” which effedts a 7a/a/i 

Rijai, or divorce reverjible^ — that is to fay, a divorce fuch as leaves 

it in the hufband’s power lawfully to take back his wife at any time 

before the expiration of the Edit : and thefe forms arc termed Sareeh, 

or exprefs, as not being ufed in any fenfe but divorce ; and it appears 

in the (acred writings that reverfal after an exprefs divorce is lawful. — 

The intention is not a condition of divorce taking place from thefe 

forms, for the lame rcafon as was already alligncd, to wit, becaufe 

they diredtly exprefs divorce, as not being ufed in any other fenfe. — 

And it is to be obferved that a reverfible divorce only is efledled by 

thefe forms, although the intention of the hufband be a complete 

divorce, bccaufe his intention is here to effedl that upon the inftant 

which the law fufpends upon the lapfe of the Edit, and is therefore 

« 

unworthy of regard : and if his intention Ihould be merely to exprefs 
a delivery from bondage, (which the term ’Taldk is occalionally 
ufed to imply,) and he make a declaration to this effedl before the 
Kdzee, it is not admitted, as it difagrees with his apparent delign : 

but 


The manner 



DIVORCE. 


Book 


Different for- 
mulas of ex - 
jrel's divorce. 


but yet it is admitted before God, becaufe he intended in thoie words 
a meaning which they arc capable of bearing: and if his intention be 
to exprefs a releafe from bodily labour his declaration to this cfFeft 
is not at all admitted, eith^ before the Ka%ee., or before God, as the 
word ‘TaMk docs not bear the conftruftion of releafe with refpeft to 
bodily labour^ although it may occafionally bear that conftruftion with 
refpeft to bondage : and it is alfo to be remarked that no more than a 
liiiglc divorce can be effected by thefe forms, although the intention 
be more. — Shaf 'ei alledges that divorce takes place according to what- 
ever the intention may be. — The proofs on each fide arc drawn from 
the Arabic. 

If a may fay to his wife “ You arc [under] divorce,” or You 
“ are divorced by divorce,” or, “ You are divorced according to 
“ divorce without any particular intention, or intending thereby 
one divorce, or two divorces, a lingle divorce reverfible takes place ; 
and if his intention be three divorces, a triple divoixe takes place 
accordingly. — The proofs are drawn on this occafion from the 
Arabic. 

If a man were to fay to his wife (as above) “ You are divorced 
by divorcement,” and declare that by the word “ divorced" he 
meant one divorce, and by the word “ divorcement" a fecond di- 
vorce, his declaration is credited, becaufe each of thefe words are 
capable of being conftrued into an intention of effedting divorce, and 
hence two reverfible divorces take place, provided the woman has been 
enjoyed by him. 

♦ Thefe and the fucceeding forms of divorce, literally rendered, are moft of them ap- 
parently unintelligible, or abfurd ; they are each, however, to be confidered as having 
ibmc peculiar force or which it is impoflible to exprefs, or to convey an idea of, in 
tranjlation. 

If 
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If a man apply divorce to the whole woman, by faying (for 
inftance) “ You are divorced,” in this cafe divorce takes place, on 
account of its application to its proper fubjedf, namely, the woman, 
the relative “ implying the woman’s perfon in toto: and the 
rule is the fame where he applies it to any particular part or member, 
from which the whole perfon is ncceflarily underftood, as if he were 
to lay, “ your neck,"" or “ your trunk," or “ your head" or “ your 
“ body" or “ your vulva" — “ is divorced,” — for by fuch words the 
whole perfon is implied, the terms trunk and body bearing that fenfe 
evidently, and the others in common ufe; and they moreover occur, 
both in the traditions, and alfo in the Koran ; and, according to one 
tradition, the term blood may alfo be ufed in the fame fenfe. Divorce 
takes place alfo where it is applied to any general portion of the wife, 
as if the hufband were to fiy to her “ your half" or “ your third, is 
“ divorced,” — becaufe any general portion is a proper fubjedtof all a 61 :s, 
fuch as fale, purchafe, and fb forth, and is therefore equally fo of di- 
vorce ; but the fubjedl in queftion (to wit, the woman) is incapable of 
divifion, and hence divorce is eftablifhed upon her in toto, and is not 
refli idled to the portion mentioned. 


If the hufband fay to his wife “ your hand," or “ your foot, is 
“ divorced,” divorce does not take place. — Ziffer and Shafei maintain 
that it does : and the fame difference of opinion fubfifls where the 
divorce is applied to any other fpecific member, or organ, fuch as 
docs not imply the whole perfon, as the ear or the nofe, &c. — The 
argument of Ziffer and Shffe'i is, that thofe members contribute to the 
matrimonial enjoyments, fuch as killing, touching, and fo forth, and 
whatever is of this defeription, as being a fubjedl of the laws of mar- 


Divorce, 
when applied 
to any fpecific 
part or mem- 
ber of the 
body, fuch as 
does not (in 
common ufe) 
imply the 


riage, is a proper fubjedt of divorce, and as fuch, when divorce is ap- 
plied to it, it takes place upon it, and confequently extends to the whole 
perfon, in the fame manner as where it is applied to any general portion, 
luch as an haf and . fb forth : contrary to the application of marriage, 
to any fpecific member, fuch as the hand or the foot, in which cafe 

5 the 
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the marriage is not valid, becaufe it is not conceivable that legality 
fhould be eftablilhed in-that particular member, and extend, in confe- 

I# 

quence, to the whole perfon, as the illegality exiting in the other 
members exceeds the legality in that particular member, — whereas the 
reverfe holds in divorce. — ^To this our doctors reply, that a ipeciflc 
member, fuch as the hand or foot^ not being in itfelf a proper fubjetfl 
of divorce, the application of that to it is null, the lame as to a wo- 
man’s fpittky or to her naik^ the ground of which is that the fubjedl: 
of divorce muft be fomething upon which a bond or connexion may 
exift, (as divorce implies the diflblution of a bond or connexion,) and 
there is no bond upon the hand\ for which rcafon it is that the appli- 
cation of marriage to that part is invalid : contrary to a general por- 
tion of the body, which being (with our doctors) a proper fubjeft of 
marriage, the application of that to it is valid, and it is confequently a 
proper fubjedl of divorce allb. There is a limilar ditference of opinion 
where the divorce is applied to the belly or the bad’ : but it is evident 
that here divorce does not take place, as thefe parts arc never ufed to 
imply the whole perfon. 

A partial di- If a man pronounce upon his wife an ha^ divorce, one divorce 

piete in its takes place, becaufe divorce is not capable of 'divilion, and the mention 
cttL-a. qP jj thing of an indivifible nature Hands as a mention 

of the whole: and the fourth^ or fifth, or any other proportion 
of divorce, is analogous to the half, in what is now laid, for the fame 
reafon. 

Eqaivocal If a huftiand fay to his wife “ you are under three moieties oftwo 

“ divorces,” three divorces take place, becaufe the half of two is one, 
and confequently three moieties of two divorces amount to three . — 
And if he were to fay “ you are under three moieties of one divorce,’* 
fome are of opinion that two divorces take place, this amounting to 
one and a half; but others alledge that it produces three divorces, 
becaufe every mpiety, amounts to one complete divorce, on 

the 



217 


Chap. II. DIVORCE. 

f 

the principle already ftated : various doctors agree in approving the 
former opinion. 

If a man fay to his wife “ you are under divorce, from onu to 
or “ between one and tivo^' in this cafe one divorce takes 
-place; and if he were to fay, — “ from one to tbrce” or “ between 
“ one and three^' two divorces take place. — -This is the doftrine of 
Haneefa . — The two difciples aflert that by the firft foaoQ two divorces 
take place, and by the laft three. — Ziffev.^ on the other hand, maintains 
that by the firft form no divorce takes place, and by the fecond vne 
divorce only, this being conformable to analogy, becauft the bounda- 
ries of a thiflg are not included in the contents; as for example, 
where a man lays “ I have fold fuch a piece of ground, from this 
“ wall to that wall,” in which cafe neither wall is included in the 
lale. — The ground of opinion of the two dilciples is that, in fuch a 
mode of fpea'king, the whole is by cuftom underftood, as for ex- 
ample, where one man lays to another, “ take, of my property, from 
“ one Birm to an hundred,'' which implies the whole hundred.” — 
The argument oi Haneefa is that, in this indefinite mode of expreftion, 
no particular number is implied, any more than where a man, in dif- 
courle, lays my age is from fixty to Icventy years,” or “ between 
“ fixty and leventy,” by which he means Ibme indefinite term be- 
tween thefe two: and in reply to the argument of the two difciples, 
it is fufficient to obferve that the whole is to be underftood only where 
the exprefiion relates to a thing of an indifferent nature, as in the 
inftanpe cited by them ; but divorce is in itfelf a dangerous and dilap- 
proved procedure: and to what is advanced by Ziffer it may be 
anfwered, that it is neceflary that the frjl boundary be in exiftence, 
fo as that the fecond may bear a relation to it ; but in the prefent 
cale the frf boundary (to wit, divorce,') is not in being, nor can be 
lb, unlefs by divorce taking place, which it accordingly does of this 
neceflity: contrary to the cafe of fale, cited by Ziffer as appofite to 
this, becaufe there both boundaries (underftood by the two walls). 
VoL. 1 . F f do 
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do actually exill previous to the fale. — It is to be obferved oa this oc- 
cafion, that if the hulhaiid, fpeaking in the fecond form, intend only 
a lingle divorce, it is admitted with God, as he may be allowed 
to intend whatever conftrudbion the words will bear, but k is 
not admitted witli the magiftrate, as being contrary to apparexit cir- 
cumftances. 

If a man lay to his wife “ you are divorced once by twice,” in- 
tending the multiple or multiplied produdl thereof, or not having any 
particular intention, a fingle divorce reverfible takes place . — Ziffen 
fays that two divorces take place, fuch being the number underflood 
from this mode of fpeaking in arithmetic r and this opinion is adopted 
by Hdfn-Bln-Zeedd . — But if, in fpeaking as above, he intend to fay 
“ you are divorced once and twice,” three divorces take place accord- 
ingly, becaufe this way of fpeaking is capable of that conflruftion , as 
the word fee £by] has alfo [in the Arabtc\ the fenfe of and: if, how- 
ever, the woman be unenjoyed, no more than one divorce takes place, 
as in the cafe where a man fays to his unenjoyed wife “ you are di- 
\mrced once and twice;” — but if he intend to lay, “ you are divorced 
once ^vith twice,” three divorces take place, although fhe fhould be 
uuenjoyed ; — and if he mean to exprefs himfelf in a fenle which im- 
plies that the one is contained in the other, as if he were to fay, 
“ you are divorced once m twice,” one divorce takes place, the luper- 
added words hi twice being held to be redundant, becaufe divorce is in- 
capable of being a container 

If a hufband fay to hk wife ** you are divorced twice by 
intending the multiple, - yet no more than two divorces take place.— 

* The words in the original are Ante Xalilctoon wahdetoon fee SinnatineC)’’ 
which is an indefinite or equivocal mode of expreffion, as the word fee (among, various 
other fciifes) bears thofe of by^ with^ or and^ as well as -which accounts for the dif- 
tinaions here made, and the latitude permitted* 
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"With Zffer three divorces take place, bccaufe from this multiplying 
mode of expreffiou is to be underftood four divorces, and three coufe- 
quently take place, as being the greateft lawful number. 

If a man fay to his wife, “ you are divorced from this place to 
Syria, a tingle divorce reverfible takes place. — Ziffer fays that it oc- 
cafions a complete or irreverfible divorce, becaufe, where he thus 
gives the divorce a defeription of length, it is the fame fs if he were to 
fay, “ you are under a long divorce,” and if he were to lay lb, a com- 
plete divorce would take place, and confequently the fame in the pre- 
fent inftance, — Our doftors, on the other hand, alledge that the fen- 
tence does not affix any defeription of length to the divorce, but rather 
the reverie, becaule when divorce takes effe(5t in any one place it doeii 
fo in all. 

If a man were to fay, “ you are under divorce in Mecca," di- 
vorce takes place upon her immediately in every country ; and fo allb 
if he were to fay “ you are divorced in this houfe," becaufe divorce 
is not reftriiled to any particular place ; — and if he were to intend, by 
thus fpeaking, that “ Ihe fhall become divorced if ever fhe f bout d enter 
Mecca, or that houfe,” his declaration to this effedt is admitted with 
God, but not with the Cawzee, as the tenor of his words apparently 
contradidl this conllrudtion. 

f 

If a man lay to his wife, “ you are undpr divorce when you enter 
“ Mecca," in this cafe no divorce takes place until fhe enter Mecca, he 
having fufpended the divorce upon that circifteftance.— -And if he fay, 
you are divorced in entering the houfe,” this means “ if you enter 
“ the houfe,” becaufe the containing particle frequently Hands expref- 
five of a condition, and not being applicable here in its containing 

J, it neceflarily aflumes the meaning of a condition. 
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If a man to his wife, “ you are divorced this day to-morrow,’' 
or “ you are divorced to-morrow this day,”, in the firfl inftauce 
divorce takes place on the iuftant, and, in the fecond, on the begin- 
ing of the morrow ; and the fecond word is in both cafes redundant ; 
becaufe, where he firft fays “ this day,” divorce takes place immedi- 
ately on the prefent day^ and confequently is not procraftinated to the 
morrow, — and, on the other hand, where he firft fays “ to-morrow,” 
the divorce is procraAinated to the worrozy, and does not take place 
immediately on the prefent day ; the fecond word is therefore re- 
dundant in both cafes. 

Where a man fays to his wife, “ you are divorced to-morrow 
the divorce takes place on the dawn of the next morning ; and if he 
fhould intend by the word “ to-morrow” the end of the morrow, it 
is fo admitted with God, but not with the Kazee^ becaufe this con- 
tradicts appearances : but if he were to fay “ you are divorced in 
“ to-morrow,” declaring his intention therein to be “ at the end of 
“ the morrow f it is admitted with iheKdzee, according to Haneef a. 
The two difciples fay that it is not admitted with the Kdzee^ alth ough 
it be fo with God, beca.ufe the words to-morrow and in to-morrow are 
one and the fame thing, as the word to-morrow is mentioned in an 
inclujive fenfe* in both cafes, whence it is that, from the expreflion 
** in to-morrow,” divorce takes place on the firft inftant of the en- 

* This is an Arabic mode of expreffion, implying no more than that here the particle 
in is underilood, 

fuing 
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fuing day, where the huiband has no particular intention.—The ar- 
gunnent of Haneefa on this fubjeft is that the hulband may be allowed 
to have intended fome fuch meaning from his expreflion, becaufe the 
word in is introduced as a Zirf^ or particle of containance, which does 
not require that the whole of the container fhould be underftood from 
it ; and the reafon why divorce takes place, in the prefent inftance, 
from the beginning of the enfuing day, where the hulband had no 
particular intention, is, that as nothing appears to the contrary, its 
commencement is neceffarily determined to that period ; and regard 
being thus had to neceliity in the determination of it, it follows that 
if the fpeaker fix it at the end of the day, this determination muft 
be regarded, a fortiori: contrary to his faying, “ you are under di- 
** vorce to-morrow,” (omitting the word /«,) in which cafe, if he 
fhould have intenued the end oi to-morrow, his declaration to that 
effeft is not admitted with the Kdzee^ becaufe the word to-tnorrow, 
without /«, occafions the woman to fall under the defeription of 

beino" divorced for the whole of to-morrow, which cannot be effected 

o 

but by the divorce taking place upon her in the beginning of the day ; 
and confequently the end ■ of the day, in this cafe, contradi(5ls ap- 
pearances. 

If a man fay to his wife “ you are under divorce yefterday,” and 

it fhould lb be that he was married as this day, divorce does not take 

place at all, becaufe he has here referred divorce to a period in which 

he was not competent to pronounce it, and therefore his divorce is 

nugatory, the fame as if he were to fay, “ you are under divorce 

before my exi fence in the prelent cale, if he had married 

her before the time of which he fpcaks, divorce takes place at the time 

of his fpeaking ; becaufe, if a man lignify a divorce in the preterite 

form, it is an indication in the prefenty and hence the divorce takes 

place accordingly, this expreflion being an indication of what is now, 

and not a relation of what is p(f^ as it docs not appear that he pro- 
nounced 
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«ouiiced any divorce yeftearxiay, ifo as that Uc Ih^uld aow give 
geaoc thereof *. 

If a mail iky to his wife ** yon ■are under dtvotree prevaous 
“ to your marriage with iine,”---diviorce does not take place, bc- 
caufe be applies the divoixe to a period w-hich forbids k, the fame as 
if he were to fay “ you are under divorce in my infancy,” or in 
■“ my fleep.’” 


If a man fay to his wife, ** you are under divorce upon my not 
■“ divorcing you,” or “ tvhen I do not diyprce you,” and then re- 
main filent, divorce takes place, hecaufe he has here applied it to a 
-time which appears the moment he ceaies to f^ak. — But, if he 
were to lay, “ you are under divorce I do not divorce you,^’ 
divorce does not take place xintil near the period of his deceafe, be- 
caufe here the condition does not become eftablilhed until life be def- 
paired of. 

If a man lay to his wife you are divorced, whilli I do not di- 
“ vorce you, you are divorced ■+ ,” Ihe becomes divorced on account 
of the laft repudiation, to wit, “ you are divorced.” — This is where 
the laft words of the fentence are uninterruptedly connefled with the 
lirft part of it, and proceeds upon a favourable conftruftion, for ana- 
logy would fuggeft that the firft divorce takes place alfo, (to wit, 
you are divorced whilft I do not divorce you,”) and thus both di- 
vorces would take place, provided the woman be enjoyed ; and luch 
is the opinion of Ziff'er\ but the realbn for the more favourable 
conftruftion here, is that it is the intention of the vower to fulHl 

* The reafoning here turns folely upon certain idioniatical peculiarities in the con- 
ilru£tion of the Jrahic language, in which the preterite is frequently adopted, by the law, 
in a creative fenfe. ( See Book II. Chap. I. ) 

This is one of the forms under which divorce by vow is conceived. 

A. 


his 
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his. roWf, in- fuch a manner that he may not be fbrfWorn, which b 
knpoffible in the prefetit cafe, unlefs that portion, of time which may 
enable him to pronounce tlie divorce be excepted from his fpeeeh, 
“ you are divorced whilft I dio not divorce you and being thus ex- 
cepted, divtH'Cc takes placey on. account of the words which follow.. 
Cafes correfpondent to this occur in the Book of JLintiin. 

Ip a man fey to a hrange woman, you are under divorce the 
day upon which I marry you,” and he afterwards marry her in the 
nighty ftie is divorced; becaufe by day is fometimes meant the day 
time, and this lenle alone, it bears where it relates to a matter of con- 
tinuance, (fuch as Jaftifig, for inftance,) and fometimes it is meant 
to exprefs time in general, which fenfo it bears where it relates to a- 
tranfient or momentary tranfedlion, and of this nature is the adl of 
divorce -y and conleqnently by the word day, in the prefent cafe, is to 
be underftood time generally y applying equally to day and night both. 
— But if the hulband were to lay that by day he meant the daytime, 
and not time generally y his declaration is admitted with the Kd%eey as 
he may be allowed to have intended that conftru<flion which is appli- 
cable to the word day, liace, according to cuftom, day applies to the 
day light y and night to darknefs. 


SECTION, 

If a hufoand fey to his wife “lam divorced from you,” by this 
nothing is eftablilhed, although divorce be the intention: but- if he 
were to fey “ I am feparated from you,” or “ I am prohibited to 
“ you,” intending divorce, fhe becomes divorced. — Sbafel holds that 
divorce takes place in the former inftance alfo, where liich is the in- 
tention, 
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tentlon, becaufe the matrimonial right of pofleflion is equally partici- 
pated by the hufband and the wife, infomuch that the latter is entitled 
to demand coition of the former, and the former to demand admiffion 
to coition from the latter, and the legality of the carnal enjoyment 
allb appertains equally to both ; and divorce being ufcd for the pur- 
pofe of diflolving the right, and the legality, the application of it to 
the hulband holds good, as well as to the wife, and confequently 
divorce takes place under the jirji of the above forms, as well as under 
the fecond or third. — The argument of our doftors is that divorce is 
ufed for the removal of reftraint^ and this is found in the woman, but 
not in the man, (whence it is that a marrie<| woman cannot go out of 
the houle:) and admitting that divorce were ufed for the purpofe of 
diflolving the matrimonial right of pofleflion, (as advanced by Shafci,') 
it may be replied that the hulband is the pofleflbr of the wife, and 
the wife the poflTefled of the hulband, (whence the woman is called 
the married.) and the man the marrier,') and confequently pofleflion 
applies to the woman : contrary to feparation or prohibition^ the JirJi 
of thcfc being a total diflTolution of connexion.) and the fecond of legality , 
both of which equally appertain to each of the parties ; and hence the 
application of them to either is equally forcible, whereas that of divorce 
is of no force except when applied to the wife. 

If a man fay to his wife, “ you are divorced once or not,” divorce 
does not take place, ^'he compiler of the Heddya obferves that the 
fame is laid in the Jama-Sagheer \ nor is any difference of opinion 
recorded there. This is \A’hat is laid by Haftetfa, and in one 
place by x4boo Yoofef. According to Mohammed (with whom jdboo 
Toofaf in another place coincides) a Angle divorce reverfible takes 
place; and in the book of divorce in the Mabfoot it is recorded that, 
where the hulband fays to his wife, “ you are divorced once or no- 
“ thing,” a iingle divorce reverfible takes place, according to Afo- 
hammed: now between this and the preceding form there is no fort of 
difference, and confequently, if the ’'cafe cited in the Jama-Sagheer 

be 
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be the opinion of all the dodtors, it follows that there are two opi- 
nions recorded from Mohammed upon this point. — The argument of 
the latter'is that the number is rendered dubious on account of the 
particle of doubt “ or” intervening between the word “ once*' and 
the negative ** not” wherefore regard to the foi'mer drops, and his 
words remain, “ you are divorced:” contrary to a cafe where he 
lays “ you are divorced or not,” in which inftance divorce does not 
take place, fince in this laft cafe the doubt exifts with refpeft to di- 
vorce itfelf.— The arguments of Haneefa are drawn from the Arabic 
idiom. 

If a man fay to his wife “ you are divorced after my death,’* 
or “ after your death ;” no confequence whatever enfues from this 
expreffion, becaufe, in the firft inftance, he has applied the divorce to 
■a time which forbids it, fince a hulband is not competent to the exe- 
cution of divorce after death ; and, in the fecond, the woman no longer 
remains a fit fubje£l of it ; and both thefe circumftances are efl'ential to 
a legal divorce. 

If a hulband become the proprietor of his wife [as a Have] cither 
wholly or in part, ora wife the proprietor of her hulband, feparation 
takes place between them, poflelfion by bondage and pofifelfion by 
matrimony being irreconcilable ; — in the latter inftance, becaufc, if 
feparation were not to take place, it would follow that the wife is at 
once the pojfejfor and the pojfejjed, (Ihe falling under the latter delcrip- 
tion by virtue of marriage;) — and, in the former inftance, becaule 
.poflelfion by matrimony is eftablilhed of necelfity, and when the huf- 
•band becomes actual pofleflbr of his wife’s perfon, this necelfity ceafes, 
and confequently poflelfion by matrimony alfo. 

If a man purchafe his own wife, [as a Have,] and afterwards divorce 
'her, divorce does not take place, becaufe without the continuance of 
marriage it cannot exift, and in the prefent cale the marriage has 
VoL. L G ST ceafed 
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ceafed in every fhape whatever, fince it does not continue even with 
refpedt to Editi and in the farne mairner, when a wife becomes 
pofleflbr of her huiband, either wholly or in part., if the latter were to 
divorce her, his divorce does not take efFedt, becaufe in this cafe allb 
the marriage has ceafed, for the realbns before afligned. — Mohammed 
fays that in the latter cafe divorce holds good, becaufe the womaa is 
enjoined an Edit, and hence the marriage continues in one lliape : con- 
trary to a cafe where the huiband purchales his wife, for then the mar- 
riage totally ceafes, becaufe fee is not under any obligation of EJit 
with refpeft to her hufeand, who is now her proprietor, and has a 
right to continue carnal cohabitation with her in that capacity. 

If a man marry the female flave of another, and fey to her, “ you 
“ are divorced twice upon the manumiliion of your owner,” and her 
owner afterwards emancipate her, the divorce takes place ; but it is 
ftill in the hufeand’s power to reverfe it, becaufe he has fulpended the 
divorce upon the manumiflion of the matter, and that is the condition 
of it, (as a condition is a thing not exitting at prefent, but the occur- 
rence of which is probable, and in this cafe aftually takes place on 
manumiflion, wherefore that is the condition, and divorce is fulpend- 
ed upon it;) and divorce taking place after the occurrence of the 
condition, it follows that it takes place upon her as a free woman, and 
hence fee is not, by two divorces, rendered prohibited * by a rigorous 
prohibition. 

If the perfon in quettion were to fey to the female flave, his wife, 
when to-morrow arrives you are under two divorces,” and her 
owner were to fey, “ when to-morrow arrives you are free,*' in this 
cafe it is not lawful for the huiband to marry her again, until fuch 

* Three divorces being the utmoft number to a free woman, and two to a flave, it 
follows that if two divorces take place upon a wonan as a Jlavt flic becomes irrtverftbfy 
divorced. (See Chap. I. ) « 

time 
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time as Ihe has been married to another man, and repudiated by him, 
and her ^dit (which is three terms of her courles) has elapfed. — This 
is the do£trine of the two Judders. — Mohammed lays that the huftiand 
is at liberty to reverie the divorce, lince the execution of the divorce 
is connefted with the mailer’s manumillion, becaule the hulband has 
fulpended his repudiation upon the fame circumllance on which the 
mailer has lufpendcd his manumillion; hence the repudiation is (as it 
were^ aflbciated with the emancipation ; and freedom being allb all'o- 
ciated with the emancipation, it follows that the execution of divorce 
is, of courfe, aflbciated with freedom, and the divorce takes place upon 
the Have after freedom, (whence it is that the Kdit of the woman here 
treated of is fixed at three terms of her courfes, whereas, if Ihe were a 
JJavCf h.eT Edit would be /wo terms only,) and fuch being the cale, rever- 
fal is approved, in this, as well as in the preceding, example. The ar- 
gument of the two Elders is that the hulband has fulpended divorce 
on the lame circumllance upon which the mailer has fulpended 
Jt-eedotn ; and as that takes place upon the w'oman whilll Ihe is yet a 
Have, fo does divorce likewile ; now the Have becomes forbidden, [in 
marriage to her hulband, J in confequence of two divorces, by the ri- 
gorous prohibition, wherefore reverlal is not approved ; nor does it be- 
come lawful to him to marry her till fuch time as the lliall have been 
poflefled by another hulband ; but this realbn does not apply to the 
E.dit, lince that is a matter of cavition, which is evident from fixing its 
•duration to three terms of the courfes, lb as that the complete fulfil- 
ment of it may be indubitable: aud with refpedl to what Mohammed 
that, “ as repudiation is connedled with freedom, divorce takes place 
“ af ter freedoin,” it is of no weight, becaule, if freedom be conncclcd 
with manumillion, on account of the one being the caufe of the other, 
and if the repudiation and manurailiion be aflbciated ttigethcr in f uch a 
manner that repudiation and freedom mu ft take place at the lame time, 
vve reply that divorce is allb aflbciated with repudiation, on account 
of the latter being the caule of the former \ whence it follows, that 
freedom is aflbciated with divorce, and not that divorce taikes place 
fublequcnt to freedom. 

G g 2 SECTION. 
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Of Divorce by Cotnparifon^ and the feveral Defcriptions of 
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If a man fay to his wife, you are under divorce thusf holding 
up his thumb and fore and middle finger, three divorces take place, 
becaufe, from the holding up of the fingers number is cuftomarily un- 
derflood, where the fign is aflbciated with a relative to number ; and' 
the word “ thus” is of this kind; and the fingers held up are three in 
number; whence three divorces are to be underllood: — and if the 
fign be given with one finger, a fingle divorce takes place : if with 
two fingers, two divorces. — It is to be obferved that the fign is to be 
underftood from the fingers which are extended, and not from thofe 
which are clenched. Some of our modern doctors, however, fay that, 
if it be made with the back of the fingers, it is underftood from thofe 
which are clenched. — And if the divorcer were to fay “ I have given 
“ the fignal with the two clenched fingers,” whilft at the fame time 
he had adlually given it with the extended fingers, his declaration is 
credited with God, but not with Kd%ee\ and fo alfo where he 
fays “ I have intended the fignal by the palm of my hand, and not 
“ by the fingers infomuch that two divorces take place in the firfi 
inftance, and one in the lafi, in a religious view ; becaufe figns are 
made with the fhut fingers, or the palm of the hand, as well as with 
the extended fingers, and hence he may be allowed to have intended 
to exprefs the number of divorce by figns capable of that conftru<ftion : 
but it contradidls appearances. And in the cafe now under confidcra- 
tion, if the word “ thus” be omitted, and the fign be made with 
the thumb and fore and middle finger,- yet one divorce only takes 
place, becaufe the fign is not aflbciated with the relative, and hence 

the 
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the wor</j only femain, to wit, “ you are divorced,” from which one 
divorce only refults. 

If a man give to the divorce which he is pronouncing a defcrip- 
tion of particular vehemence or amplification^ as if he were to fay, 
“ you are divorced irreverfibly ” or “ you are divorced to a certainty^* 
an irreverfible divorce takes place, whether the wife whom he fo 
addrefles may have been enjoyed or not. — Shcfiei fays that the divorce 
is reverftble where fhe has been enjoyed, becaufe reverfal during Edit^ 
after divorce from a wife already enjoyed, is fan£l:ioned by the precepts 
of the law, and bringing it under the defcription of irreverfibility is 
contrary to them ; thus a hufband is not at liberty to pronounce, upon 
an unenjoyed wife, a divorce irreverfible; the word “ irreverjiblyj' 
therefore, is nugatory on this occafion, as much as if he were to lay 
“ you are divorced, with this condition, that no right of reverfal re- 
“ mains to me.” — The argument of our dodfors on this point is, that 
the man has pronounced the divorce under a defcription which it is 
capable of bearing, becaufe divorce takes place irreverfibly upon a wife 
unenjoyed, (and alfo upon any other, at the expiration of the Edit;') 
and luch being the cafe, the divorce takes place in this cafe irreverfibly 
upon an enjoyed wife, the fame as upon one unenjoyed, the hufband 
having, by his defcription, fpecified a circumftance which is really 
applicable to divorce. And with refpedl to the cafe of reverfal being 
mentioned as an additional condition, (as cited by Sbafe'i in fupport of 
his dodlrine,) it is not admitted ; becaule there alfo a divorce irrever- 
fible takes place, where it is pronounced cither without' mteuXion, or 
with the intention of two divorces ; but where three divorces are in- 
tended, that number mull take place, as irreverfibility bears the cout 
ftrudtion of three divorces. 

Ip a man fay to his wife “ you are divorced irreverfibly,” or 
“ you are divorced to a certainty,” and intend by his words “ you 
“ are uivorced” to exprefs one divorce, and by the additional words 

“ irreverfibly,” 
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irreverdhly,’’ or ** to a certcunty iuiotheK diwoTCC^ two divorces if” 
reverdble take pUice, as thefe expreflioxis are of themfelvcs capable of 
effefling divorce. 

If a hulband fay to his wife “ you are under a mojl enormous di- 
“ vorce,^ a divorce irrevcrfible takes place, becaufe. divorce is thus 
deferibed only with a view to its efFefl in the immediate diflblution of 
the marriage, and hence the defeription of it by enormity is the fame 
as by irreverjibility. And it is the fame if he were to fay, “A moll 
bafe or “ the worji kind of divorce and fo alfb, if he were 

to fay, “ a diabolical divorce,” or “ an irregular divorcee” becaufe 
reverfible divorce is reflrifled to thofe of the regular defeription, [or 
‘Taldk-al-Sonna,'\ and confequently all others are of an irreverfible na- 
ture. — It is recorded as an opinion of Aboo Toofe^, that, where the 
hufband fays “ an irregular divorce,” a divorce irreverfible does not 
follow, unlefs fuch be the intention, becaufe irregularity \_Bidddt\ in 
divorce is of two kinds, — one originating in the circumflance under 
which divorce is executed, (as where it is pronounced upon the wife 
during her courles,^ — the other, in the nature of the fentence, (as 
where the hufband pronounces the divorce irreverfible in direfl terms,) 
and hence it is indifpenfably requifite that the intention be regarded. 
It is alfo recorded as an opinion of Mohammed, that from the ufe of 
the deferiptions irregular or diabolical a divorce reverfible takes place, 
as divorce may be thus deferibed, not with any view to irreverjibility , 
but merely to the irregularity of the circumftances under which it is 
pronounced, (as where it is pronounced upon the woman during her 
courfes;) and hence the divorce is Jiot irreverfible, unlefs fuch be the 
intention. 

If a man fay to his wife “ you are under a divorce like a moun- 
tain," a divorce irreverfible takes place, according to Haneefa and 
Mohammed. — Aboo Toofaf holds that the divorce is reverfible, becaufe 
a mountain is a fingle thing, and hence the comparifon of divorce with 

a mountain 
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a mountain gives the former a defcriptlon of u»//jy . — ^The argument of 
the other two fages is, that Jimile, in divorce, is always ufed in an 
amplifying {twit and amplification implies irreverfibiUty \ whence a 
divorce irrev^rfible is the effedb. 

If a man fay to his wife “ you are under a mofi vehement divorce,” 
or “ you are divorced like a thoufandfi or “ a houfeful, — one divorce 
irreverfible takes place, unlefs his intention be three divorces, in 
which cafe three take place accordingly. — The divorce is irreverfible 
from the firft of thefe forms, becaufe it is there mentioned under a 
defcription of vehemence^ which occafions irreverfibility, as applying 
fomething in its nature decifive, and incapable of recall,— whereas, di- 
vorce revcrfible is capable of recall, and therefore the defcription of 
vehement does not apply to it ; and it is irreverfible from the fccond 
form, becaufe this fimile fometimes expreflcs Jorce^ and fometimes 
7iumber^ (as it is faid, for inftance, that fuch a man is like a thoufand^ 
— by which it is to be underftood that he is pofleffed of uncommon 
fircngthl) and hence the intention applies with equal propriety to 
either fenfe ; and where no intention exifts, the leaf! extenfive mean- 
ing of the two is adopted, to wit, one divorce irreverfible \ — and from 
the third form, becaufe a houfe may be filled either by the magnitude 
of its contents, or by the number, and hence the intention applies wirfi 
equal propriety to either circumftance; and where no intention exifts 
the leaft extenfive fenfe is adopted, as above. 

It is a rule, with Haneefa, that whenever divorce is thus pro- 
nounced with a fimile, it produces a divorce irreverfible, whatever the 
thing may be with which it is compared, and whether the magnitude 
of that thing be mentioned or not ; it having been before remarked 
that fimile in divorce is always ufed in an amplifying fenfe ; and am- 
plification implies irreverfibility. Aboo Toojaf, on the other hand, 
holds, that if the magnitude of the fubjeift of fimile be mentioned, the 
divorce is irreverfible, but not otherwife, whatever that may be, be- 
caufe 
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caufe a fimile may fbmetimes be introduced merely to exprefs unity \ 
wherefore indefinite comparifon is not to be taken in an amplifying 
lenie ; but where the magnitude is mentioned, that undoubtedly is to 
be conftrued amplification i and, hence irfeverfibility is eftablifhed.— 
-Again, Ziffer maintains that if the fubjefl of fimile be of fuch a nature 
as conveys an idea of magnitude, the divorce is irreverfible, but other- 
wife not. — Some commentators .alledge that Mohammed coincides with 
HaneeJ'a on this point : others, that he agrees with jdboo Toofaf. — The 
nature of thefe diverfities of opinion is exemplified in a cafe where a 
man fays to his wife “ you are under a divorce like a needle’s eye,” 
or “ like the of a needle’s eye,” or “ like a mountain,” or “ like 
“ the yfsi? of a mountain;” for under the JirJi of thefe forms ^he di- 
vorce is held to be irreverfible by Haneefa alone ; under the fecond it 
is fo with Haneefa and Aboo Y’oofaf and not with Ziffer ; — and 
under the third it is lb with Haneefa and Ziff^er, and not with 
Aboo Toofaf ; but under the fourth form it is irreverfible with 
them all. 

If a man fey to his wife “ you are repudiated by a heavy divorce,” 
or “ by a broad f or “ by a long divorce,” one divorce irreverfible 
takes place ; becaufe a thing of which the reparation is impraSiicable 
is called heavy, and an irreverfible divorce is of this kind, inafmuch as 
the reparation of it is difficult ; and with relpeft to thole things of 
which the reparation is difficult, it is common to fey they are long 
“ and broad." — It is recorded from Aboo TToofcf that the divorce thus 
occafioned is reverfible, becaufe the defcriptions of difficulty, length, 
or breadth, do not apply to divorce, and are therefore nugatory.— 
And if the man fhould, by any of thefe fentences, intend three divorces, 
it is approved, becaufe feparation is divided into two kinds, the light 
and heavy, lb that when the heavy (which is three divorces) is parti- 
cularly -Ipeclfied, it is held to be efficient. 
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Of Divorce before Cohabitation*. 


When a man divorces a woman before cohabitation, by faying 
to her ** you are divorced thrice,” three divorces take place upon her, 
becaule he has here given three colledtively ; but if he pronounce the 
three feparately, faying “ you are divorced, — divorced,— divorced,” 
one divorce irreverfible takes place from the firfi, but nothing from 
the fecond or thirds becaufe each repetition of the word “ divorced" is a 
feparate execution of divorce ; and the firft of them having already 
rendei'ed the woman decifvely and irreverfibly divorced, it follows 
that the fecond and third cannot take effedl upon her. — And it is the 
fame where he fays, “ you are divorced once and again,” (where a 
fingle divorce takes place,) becaufe the woman becomes completely 
divorced by the firft part of the fentence. 


Three di- 
vorces take 
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they are pro- 
nounced to- 
gether, but 
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If a man fay to his unenjoyed wife, “ you are divorced ontef 
and the woman Ihould happen to die before the word once be pro- 
nounced, in this cafe divorce does not take place, becaufe he has here 
aflbciated the number with the divorce, which conftquently ought to 
take place accordingly; but the woman dying before the number is 
mentioned, no fubjeft of divorce remains at the time when it fliould 
take place, and hence the execution of it is null : and fo alfo, where 
he lays, “ you are divorced twice" or “ thrice" 


* Divorce pronounced upon a woman before cohabitation is in all cafes complete .'ind 
irreverfible. An attention to this rule is necefTary to the underflanding of feveral cafes in 
this iedlion. 
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If a man fay to his unenjoyed wife, you are divorced once 
“ before once” or “ once^ and, after that, again” a Angle divorce 
takes place; but if he were to fay, “ you are divorced once^ and pre- 
“ vious thereto once” fWo divorces take place ; and fo alfo if he were 
to fay “ you are divorced once after once” — ^The proofs are all 
drawn, in this cafe, from the Arabic idiom. — And if the man fay 
“ you are divorced once with once,’* or “ once along with once,’* 
two divorces take place, becaufe of the aflbeiating particle with^ 
which makes the fentence appear as of two divorces colleftively.— - 
Aboo Toofe^ fays that, under the fecond form, one divorce only takes 
place : his proof is drawn from the Arabic idiom. — In all thele in- 
flances it is to be remarked that two divorces would take place upon 
an enjoyed wife. 

If a man fay to his unenjoyed wife, “ if you enter the houfe you 
“ are divorced once and again,” and fhe afterwards enter the houfe, 
a Angle divorce only takes place upon her, according to Haneefa : — 
The two difciples fay that two divorces take place. — But if he were 
to Aiy, “ you are divorced once and again^ if you enter the houfe,” 
and /he afterwards enter it, two divorces take place upon her, ac- 
cording to all. — And if he declare the lame fentence, with a variation 
in the conftrudtion of it, thus, “ you are divorced once, — and again 
“ if vou enter the houfe,” — Koorokhee has faid that here alfo there is 
a difference of opinion, one divorce only taking place with Haneejoy 
and two with the two difciples : — Aboo LaySy however, obferves that 
here one divorce only takes place, according to all the doctors, as 
xmder this conftru£tion the lajl member of the /entence is utterly dif- 
tinfl and feparate from the firfiy and this is approved. 


The fecond kind of divorce, namely Taldk-Kindyaty or divorce 
by implicationy is where a man repudiates his wife (not in exprefs 

terms 
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terms but) by the mention of fomething from which divorce Is under- 
ftood; and divorce does not take place from this but by mtcniion or 
^drcumjlantial proof ^ becaufe the implication is not ufed to exprels 
vorce zionCf fince it may mean divorce, and aIIo fomething el fe, and 
hence intention or circumfiantial prof are requifite to determine the 
conftru£tion in which it is to be taken. 

The compiler of the obferves that implication is of two 

kinds. — The first is that from which a fingle divorce reverfible 
takes place; and this confifts of three forms of words, — to wit, 
“ Count!”— Seek the purification of your womb!” — ■“ You are 
** fingle!” — of the first, becaufe to mtzns enumeration^ and 
hence the word “ /” bears two confirudlions, one, “ count! 

(the courfes that are incumbent upon you;”) and the other, “ count! 
(the blefiings of Almighty God;”) and if the fpeaker intend the 
former meaning, divorce is the afeertained conftruftion of the word, 
in virtue of fuch his intention ; and here the divorce takes place, of 
neceflity, from his having defired her to count her courfes; which 
order is of no force except where he has divorced her, becaufe previ- 
ous to the divorce, the counting of her courfos was not incumbent 
upon her, and hence it is the fame as if he had faid, “ you are divorced, 
“ and count !” and as this neceflity is fufficiently anfwered by a re- 
verfible divorce, a reverfible divorce accordingly takes place; and of 
the SECOND, becaufe “ feek the purification of your ’ivomhV may 
either mean, “ fee that your womb be free from progeny, in order to 
“ your getting another hufband,” (fince this cxprefsly applies to the 
fame thing as is defigned by the preceding word, “ count f and there- 
fore may, in the prefont cafe, ftand inlfead of it,) or it may mean, 
fee that your womb be free from progeny, in order that I may di- 
“ vorceyou;” and where the hufoand intends the former meaning, a 
divorce reverfible takes place, the fame as in the preceding cafe ; — 
and of the third, becaufe “ you are fingle V may either mean, 
“ you are repudiated by a fingle divorce,” (and where fuch is the in- 
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tcntion, a fingle divorce reverfible takes place, as by this form fuch a 
divorce is effected,) or it may mean “ you are lingle (having no 
other along with you,”) or “ you are llugle (among women, in 
“ beauty, and fo forth,:”) thus, thefe words bearing a variety of 
conftru<9:ions, intention is effentially requifite to their effect : — and it 
is to be obferved that thole forms occalion no more than a Jingle di- 
vorce, becaufe fuch forms amount to “ you are divorced;” — and as,, 
where the words “ you are divorced" are exprefsly mentioned, no 
more than a lingle divorce takes place, lb alfo, in this cafe, a lingle 
divorce only takes place a fortiori^ becaulc mere implication is weakex 
in its clFe£t than the exprefs mention of any thing*. — And from all 
other implications of divorce belides thole three, where divorce is the 
hufband’s intention, a lingle complete (or irreverlible) divorce takes 
place ; or, if he intend three divorces, three divorces take place ; or 
if Hvoy two divorces : and thefe expreflions of implication of divorce 
are as follow ; — “ you are leparated!” — “ you are cut olF!” — “ you 
“ are prohibited!” — “ the reins are thrown upon your own neck!” 

be united unto your people !” — “ you are devoid!” — “ I give 
“ you to your family!” — “ I fet you loofe !” — “ your bulinefs is in 
“ your own hands!” — “ you are free!”— “ veil yourfelf!” — “be 


4 ( 


clean!” — “ go forth!” — “ go to!” — “ go!” — “ arile!” — “ leek 
for a mate !” — all which expreflions are implicative of divorce, as 


each of them bears a conftrudion either of divorce or otherwife ; 


lince “ you are feparatedl" may either mean, “ you are leparated 
(from me in marriage,”) or “ you are feparated (from your family.”) 
In the lame manner, you are cut off!" may either mean “ you are 
“ cut off (from marriage,”) or “ you are cut off from (your family 
“ and friends;”) and lb alfo “yow are prohibited!" may either mean 
“ you are prohibited (in marriage,”) or “ you are prohibited (to me 
“ as a companion becaufe of your evil difpofition.”) In the fame man- 


t 

\ 

♦ An obfen»^ation is here introduced in the text, which, as it turns upon a point 
of grammatical criticifm, is incapable of tranflation, and is therefore neccflarily 
omitted. 
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ner, “ the reins are thrown upon your own neck /” may either mean, 
“ you are at liberty to go where you pleafe, (as I have divorced you,”) 
or “ you may go (to vifit your parents,” and fo forth ;) and fo alfo, 
“ be united unto your people V' may either mean “ return to your fa- 
“ mily (as I have divorced you,”) or (“ as you are unfit for fociety 
“ on account of the badnefs of your difpofition.”) “ Tou are devoid^' 
may, in the lame manner, either mean “ you are devoid (of mar- 
“ riage,”) or “ you are devoid (of virtue and religion;) and fo alfo, 
“ I give you to your family V may either mean, “ I return you to 
“ your family (as I have divorced you,) or “ 1 return you to your 
family (on account of your evil difpofition, in order “ that you may 
“ remain there;”) agreeably to the lame mode of reafoning, “ I fet 
“ you loofeV may either mean “ I fet you loofe (from the reftraint 
“ of marriage, as having divorced you,”) or I fet you loofe (to go 
“ where you pleale;”) fo allb your bufnefs is in your own hands I'' 
may either have refpedl to divorce^ or to any other circumftance ; and 
are freeV may either imply “ you are free (from the bond of 
“ marriage,”) or, “ you are free (as not being a Have;”) and fo allb 
“ veil yourfelf I” may either mean “ veil yourfclf (from me, as I have 
“ divorced you,”) or “ veil yourfelf (that you may not be feen by a 
“ ftranger;”) in the fame manner “ be clean V' may either mean 
“ afeertain whether your womb be free from feed, that you may be 
“ enabled to marry with another man,” or “ that the defeent of a 
“ child begotten upon you may be known;” and fo allb “ go forthl" 
may either mean “ go forth (as I have divorced you,”) or “ go forth 
“ (to vifit your parents;”) and “ go toV' — “ gol" — “ arifel" may 
either fignify “ go to (and fo forth) as I have divorced you,” or “ go 
“ to (and fo forth) and do not provoke me to divorce you;” fo allb 
feek for a mate I” may either mean “ leek for a hulband, as I have 
“ divorced you,” or “ feek for a proper companion to fit with you:” 
lince therefore all thofe exprefiions admit the conftruftion either of 
divorce or otherwife, the intention is efl'ential to their elfeift, except 
where the hulband ufes them in reply to a requilition of divorce-made 

by 
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by his wife, in which cafe the Kd%ee is to decree a divorce, but yet it 
does not exift as a divorce between the hufband and God, unlefs fuch 
was his intention*. 

The compiler of the Heddya obferves that Kadooree has not 
made any diftinftion whatever between thefe expreffions in divorce ; 
on the contrary he has faid, “ from all thofe expreffions, “ when 
“ ufed in reply to a requifition of divorce, a divorce takes place, 
■“ independant of the intention, in a legal view, but not in a religious 
view',” whereas it is not fo, this rule being confined to fuch ex- 
preffions as are incapable of being conftrued into a denial of the requi- 
lition of divorce. 

It is to be obferved as a rule, that there are three poffible fitua- 
tions in which the perfon making ufe of thefe expreffions may ftand ; 
TiRST, z general fituation, that is, where he is neither fwayed by 
anger ^ nor by any requifition of divorce, but a(£ls from an unbiaffed 
volition; secondly, where divorce is the fubjedl of dilcourfe at the 
time of Ipeaking, (as, for inftance, where it is demanded of him by 
his wife ;) — thirdly, where he is under the impulfe of anger. The 
expreffions of implication are alfo of three kinds; — first, thofe which 
equally bear a conftru£lion either of denial or ajfent ; — secondly, thofe 
which can be conftrued into ajfent only; — and, thirdly, thole 
which may be conftrued either into ajfent., or into exclamations of 
contumely and reproach : and, in the JirJl of thefe fituations, divorce 
does not take place from any of thofe expreffions but by intention ; 
and if the hufband declare that he had no fuch intention, his declara- 
tion is to be credited, becaufe they all bear a double conftru<ftion, and 

* That is to fay, although divorce take place in point of law from the judicial decree, 
yet in foro confcientia the man muft continue to hold himfelf married, infomuch that he can- 
not, without fin, marry another woman, in lieu of her who is thus divorced. This is the 
iiiftin^on between law and religion in divorce throughout. 
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hence the intention is neceflary to eftablifli the eiFe£t : and, in the 
ficond iituation, divorce takes place independant of the intention in a 
legal view, and the declaration of the hulband is not to be credited, 
where he has ufed expreffions bearing a conftrudtion of ajfent only ; 
which are as follow : 

“ You are difengaged P* 

“ You are feparated I” 

“ You are cut off!” 

You are prohibited P' 

“ Count!” 

“ Your bufinefs is in your own hands!” 

“ Choofe!” 

The reafon of which is, that the evident meaning of the hufband, in 
ufing them in reply to a requifition of divorce, is divorce^ as they do 
not bear a conftruftion of denial ; but if, in this (ituation, the huf- 
band ule any of thele expreffions which may be conftrued equally into 
dental or ajjent^ divorce does not take place but by intention ; and the 
declaration of the hulband, with relpe£l to his intention is to be cre- 
dited. The expreffions alluded to are as follow : 

“ Go!” 

“ Get up !” 

“ Veil yourfelf !” 

“ Get out !” and lb forth;. 

becaufe thefe words may all be conftrued into denial of the requeft ; 
and as the denial of a requeft is a circumftance lefs forcible than the 
a«ft of divorce, they are rather to be taken in the former fenfe ; but 
yet, as they alfo bear a conftruftion of ajjent^ they occafion divorce, 
where fuch is the intention. Thofe expreffions may be conftrued 
into a denial of the requeft, on account that “ Go/” may mean “ quit 
“ thus Ipeaking;” and in like manner “ Get upV* may mean “ Be 
gone! and do not talk thus ;” and the lame of “ veil yourfelf !" as a 
diredlion to put on the veil Ibmetimes implies an order to go azvay; 
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wherefore it may imply on this occafion “go away, and leave off 
“ /peaking in this manner;” and the fame al/b of “ gei but, 

in the third /ituation, divorce does not take place without the inten- 
tion of the i/peaker, from the u/e of any expreffion of implication, 
except fuch as may be equally conftrued into aflent, and into ex- 
clamations of contumely and reproach \ and tho/e are the three fol- 
io win 

•“ Count !” 


“ Choofe!” 

“ Your bufinefs is in your own hands !” 

from all of which, when ufed in anger, divorce takes place in point 
of law f independant of intention; and the declaration of the hu/band, 
denying fuch intention, is not to be credited, becaufe the circumftance 
of anger proves the intention to be divorce. — It is recorded from Ahoo 
Toofaf that if the hu/band were, in anger, to fay, “ I have no pro- 
“ perty in you !” or “ I have no controul over you !” or I give 
“ you your own way !” or “ I have feparated from you !” or “ join 
“ yovirfelf to your people !” his declaration is credited, even where 
he denies having intended divorce.^ becaufe thefe expreffions may all be 
conftrued into exclamations of contumely or reproach, as well as of 
ftivorce; as his words “ I have no property in you!” may mean “ be- 
“ caufe you are fo bafe that you are incapable of being confidered as a 
“property;” and, in the fame manner, his words I have no con~ 
“ troul over you may mean “ becaufe of the wickednefs and ftub- 
“ bornnefs of your di/pofition ;” and ib al/b “ I give you your own 
wayf* may mean “ becaufe I cannot direct you;” and, in like 
manner, “ I herve feparated from youV' may mean “ becaufe of your 
“ vicious dilpo/ition.” 


What has juft been ftated, viz. that “ where the hu/band fays, you 
“ are feparated I or, you are cut off I divorce irreverfible takes place,” 
is the opinion of our doSors. — Shafe'i has faid that the divorce occa- 
fioned by the/e words is reverfble, becau/e the reafon why thofe ex- 
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{>i‘einon8 occafion divorce is, that they arc implUations of divorce; 
whence it is that the intention is a condition of their efFeft, and alfo, 
that the divorce occalioned by them is complete in part of number, 
the lame as in an exprefs divorce, where the hufband is authorized to 
pronounce three divorces, and having given one, his authority remains 
with refped; to two other; — ^and alfo, that if he intend three divorces, 
three take place accordingly; and fuch being the cafe, reverfal is lawful 
here in the fame manner as in an exprefs divorce, the thing which is 
implied. — The argument of our dodlors on this point is, that the a£t of 
irreverfible divorce has proceeded in this cafe from a competent perfon, 
and is exercifed upon a fit fubjeft of it, according to the power by 
law eftablilhcd over the wife, which enables her hulband to put her 
away in fuch a manner as that Ihe lhall be decifively and irreverfibly 
Separated from him ; and here the hulband is competent to the a£t of 
irreverfible divorce, as being of found mind and mature age ; and the 
wife is a fit fubje£t of it, as being lawfully liable to irreverfible divorce 
before cohabitation, (and alfo cfter it where her hufband pronounces it 
for a compenfation ;) and this power, like many others, is inftituted 
by the law with a view to the convenience of the individual, which 
fometimes requires a decifive leparation to be efFedfed Jlowly and de- 
liberately., (as in divorce reverfible,) whereas, at other times, it re- 
quires that fuch a feparation fliould take place on the inftant, without 
any continuance of connexion with the fubjedt of it, (as in the triple 
form of divorce,) and at other times it alfo requires feparation to be 
completely efFedted on the inftant, admitting a continuance of con- 
nexion with the fubjedt ; and it is indifpenlably neceflary that this laft 
ipecics of irreverfible leparation be alfo countenanced by the law, in 
order that the door of reparation may not be clofed agaiuft the hulband 
if he fliould repent ; (that is to fay, that it may remain in his power 
again to marry his wife, without her being previoufly married to 
another ;) and alfo, in order that the woman’s delicacy may be pre- 
lerved from the efFedl of a divorce, by the man taking her back with- 
out the intervention of marriage with another ; and luch being the 
VoL. I. I i cafe. 
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cafe, divorce irreverfible enfues from thofe expreffions. — In reply 
the aflertioii of Shafei^ we obferve that thofe expreffions are not 
tively implications, lince each of them may allb be ufed in its own- 
literal fenfe : — and as to what he further alledges, that “ the intention 
is a condition of their efFe£t,” (thence inferring that they are un- 
doubtedly implications of divorce^ the inference is not admitted, be- 
caufe the intention is made a condition for the purpole of aicertaining 
one of two fpecies of feparation ; and it is thus made a condition for 
the purpofe of afcertaining one of two forts of a feparation, which is a 
feparation from marriage, and not for the purpofe of divorce taking 
place : with relpedt to what Shafei further advances, tiiat “ the divorce 
** occafioned by any of thofe expreffions is incomplete in point of 

number,” (thence inferring that they are implications of divorce,^ 
we reply that the paucity of the number of divorces is not on account 
of thofe expreffions being implications pf divorce, but becaufe divorce 
is eftablifhed on account of the connexion of marriage becoming dif*- 
folvcd ; that is to fay, on account of thofe exprefficois the tye is dif- 
folved, and divorce fignifics the diflblution of a tye, wherefore divorce 
is necellarily cflabliflied ; the inference, therefore, is that the taking 
place of divorce is involved ; but not that the aforefaid expreffions are 
implications of divorce and with refpedt to what he further fays, 
that “ if the hufband intend three divorces from the ufe of any of 
“ thofe expreffions, three take place accordingly,” (inferring that 
they are implications of divorce,) we reply that the intention of three 
divorces from thofe expreffions is approved only as three divca-ces is 
one fpccies of feparation, (for feparation is of two fpecies, — the mild 
and the rigorous •*,) and, v/here there is no intention, theleaft forcible 
is eftablifhed. — It is to be obferved that aia intention of two divorces is 

* By the mild feparation is meant that fpccies of complete divorce which admits of the 
hufbaiKl remarrying his repudiated wife without the iieceflity of her intermediate marriage 
with another. By the rigorous feparation is meant that fort of complete divorce which docs 
not admit of the man remarrying his repudiated wife until Ihe fhall have been married lo, 
emo) cd, and repudiated by aitotber man. They have been akeady fully explained. 


not 
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not approved with our doctors : contrary to the opinion of Zijfer : but 
this has already been treated of. 

If a man fay to his wife “ count! — count! — count!” and after- 
wards declare that by the firft of thefc words he meant divorce, and 
by the others the repetition of the woman’s courfes [requifite to its 
completion,] his declaration is credited in point of /«w, as he appears 
to have intended thefe laft words in their true fenfe, it being cufto- 
mary for a hufband, where he divorces his wife, to defire her to count 
the courfes neceflary to the completion of her Edit; and hence ap- 
parent circumftances bear evidence to his intention: but if he were to 
confefs that in thefc laft words he had no particular intention, three 
divorces take place, becaufe, from his intending divorce by the firft 
word, it follows that he repeated it a fecond and third time, in a fitu- 
ation where divorce is the fubjeift of difcourft, and this fituatiou 
proves his intention in thefe repetitions to be divorce alfo; wherefore, 
if he were to deny this intention, yet he is not credited, circumftances 
bearing evidence againft him : contrary to where he declares that he 
had no intention of divorce in any of the three words, for there divorce 
does not take place at all, becaufe circumftances do not tend to dif- 
prove his declaration : and contrary, alfb, to where he declares divorce 
to be his intention in the third word, but not in either of the two pre- 
ceding, in which cafe no more than one divorce takes place, becaufe, 
as he does not put the conftruftion of divorce upon the two preceding 
words, it does not appear that divorce was the fubjeft of difeourfe at 
the period of his fpeaking the It is to be obferved that the de- 

claration of the fpeaker in denial of his intention is not to be credited, 
unlefs it be given upon oath, becaufe he relates what, having palled 
folcly in his own mind, cannot be known to any other perfon,-— and 
hence he is the Ameen, or inquifitor, with refpedt to the intelligence 
he gives; and the declaration of an inquifitor is credited upon oath. 
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CHAP. III. 

Of Delegation of Divorce, 


Definition of AFWEEZ AL TalAk, or delfcgation of divorce, is where the KuC- 
the phrafc. delegates or commits the pronouncing of divorce to his wife,. 

deliring her to give the effective fentence, and it is comprehended 
under three dilftrent heads, termed Option^ Liberty ^ and Will,. 


SECT; I. 


cyiKHTiYAR, or Option. 


Delegation 
by option 
conferfron the 
wife a power 
of divorcing 
herfelf; bur 
this right of 
option is re- 
' to the 


in which (he 
receives it, 


If a man fay to his wife “ choofel” (thereby meaning divorce,^)^ 
or “ divorce yourfelf I” the woman has a power to divorce herfelf lb 
long as Ihe remains ia the precife. fituation * m which (he received it.; 
but if Ihe remove,, or turn her attention to any thing elle, the power 
thus vefled in her is. done away, and her option nalonger remains, 
becaufe the exercife of the optional, power thus committed to the wO* 
man is held, by all the companions, to be reftridted to the precife 
fituation in which it is received;, and alfb, becaufe this fpecies of dele- 
gation is a transfer of power ^ not a commijjion f agency, and to give 
cfFed to the former, the reply is required on the fpot of declaration. 



* Arab. Majlis , — ^This tcrav is treated of at large elfewhere. 
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the fame as in fale, fince all the moments of one fituation are accounted 
as a fingle moment ; but a fituation may be altered, Ibmetimes by 
change of place, at other times by chance of employment, becaufe a 
fituation of eating and drinking (for inflance) is not that of difputa- 
tion ; and a fituation of bufinefs, on the other hand, is neither a fitua- 
tion of eating or drinking, nor of difputation. — The right of option of 
the woman is annulled upon the inftant of her rifing from her feat, as 
that circumftance proves her reje£tion of it : contrary to the cafe of a 
S///m or a Sir/ fale, which does not become null upon the inftant of 
rifing or removing, the caufe of invalidity there being removal wiihoui 
feizin . — And where the hufband thus addrefles his wife, an intention 
of divorce is a condition requifite to the effeit, (as mentioned in the 
preceding chapter,) becaufe the word “ choofeV* is one of the irripli- 
cations of divorce, as it is capable of two conftruflions, by one it de- 
fires the woman to choofe herfel/ and by another to choofe her clothes^ 
and fo forth : and if fhe choofe herfelf*, a divorce irreverfible takes 
place. Analogy would fuggeft, in this cafe, that from choojing her- 
J'elf nothing whatever {hould enfue, although divorce be the intention 
of the huiband, becaufe he cannot himfelf efFe6l divorce by the ule of 
fuch words ; that is to fay, if he were to fay to his wife “ I have 
“ chofen myfelf from you,” nothing whatever would follow, and 
confequently how can he give a delegation of this nature ? — But here 
divorce takes place upon a more favourable conftruftion, for two rca- 
fbns; — FIRST, all the companions agree that divorce takes place from 
the life of this expreffion ; — secondly, the hufband has it at his option 
either to continue the marriage with his wife, or to put her away, and 
hence it follows that he may conftitute her his fubftitute with refpedl 
to that rule ; and where the woman is thus left to her option, and fays 
“ I choofe myfelf,” a divorce irreverfible takes place, becaufe the 
woman^s choojing of herfelf cannot be eftablifhed but by her becoming 

• This IS an idiomatical phrafe in the Arabic^ fignifying that Jlie cfmfei her liberty from 
tbi matrhmnial tye^ 

ful'e 


and IS annul- 
led by her re- 
movaU 


Intention, on 
the part of 
the hufbandr 
is requifite to 
coniHcute a 
delegation. 
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UiK-lcr this 
form ;i /;//., 

o 

divorc;* only 
takes pl.icc, 
whatever 
may be the 
intention: 


and, to cfTe^l 
divorce, it is 
requilite that 
the perfonal 
pronoun be 
mentioned by 
one or other 
of the parties. 


that is, either 


declaration, 
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lolc anti i;)d“p?nclant, which can only be the cafe in irreverUblc di- 
vorce, as, where it is reverJiUle^ the hiifband is at liberty to take her 
back without her ctyifent at any time during the continuance of her 
FJU, and thus the would not become foie and iudependant on the 
inliant, v\ hich the nature of the cafe requires. 

It is to be obferved that, in the cafe at prefent under confidcratlon, 
£?«<’ divorce only can take place, and not tJjree^ although the hulband 
Ihould aclurdly have intended the latter option not being of ditFererrt 
delcriptions ; — contrary to complete Jeparation^ for if the hnfband 
M'ere to fay “ you are completely feparated,” intending three divorces, 
the three take place accordingly, where Inch is his intention, be- 
caufe this complete feparation is of two delcriptions, the mild zi\d. the 
rigorous y and it follows tliat intention with refpeft to one of thefe holds 
good. 


It is alfo to be obferved that, where the hulband ufes the ex- 
preflion “ choofe!” it is requifite that the perfonal pronoun felf be 
mentioned either by the hufband or the wife, infomuch that if the 
hulband were to lay “ choofe!” and the wife anfwer “1 have cholen,” 
divorce does not take place, becaule the effeft of divorce is ellablilhed 
by all the doftors upon the condition of the mention of the perfonal 
pronoun by one of the parties ; and allb, becaule the pronoun cannot 
be underftood under any circumftances of ambiguity y and thefe words 
of the woman bear two conftruftions ; one, that Ihe chooles her huf- 
band, (which would not occafion divorce;) and another, that Ihe 
choofes her felf, (which would occafion irreverfible divorce ;) divorce, 
therefore, does not take place in defeat of the pronoun, on account of 
the ambiguity. 

If a man lay to his wife “ choofe yourfelf,” and Ihe anfwer “ 

“ have cholen,” a divorce irreverfible takes place, becaufe the word 
felf here occurs in the words of the hulband, and the words of the 
A woman 
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woman are in reply to him ; and hence her words virtually compre« 
hend herfelf%~—h\\^^ in the fame manner, if the hufband were to fay 
“ choofe an option,” and Ihe reply “ I have chofen,” a divorce 
irreverfible takes place : the proofs here are drawn from the 
Arabic. 


If a man fiy to his wife “ choofe !” and Ihe reply “ I have chofen . . , 

^ • n » • Wife, in her 

myfelf/’ divorce takes place, where luch was the hufbaiid s inten- reply: 
tion, becaufe the word felf here occurs, in the reply given by the 
woman, and the expreffion of the hufband bears the conftrudtion of 
that which he intended. 


If a hufband fay to his wife “ choofe !” and fhe reply to him in 
the tenfe, [which, 'm^c Arabic^ is common to the prefent 

and future,] faying “ I do (or will) choofe myfelf,” divorce takes 
place, on a fiivourable conftru£tion. — Analogy would fuggeft in this 
cafe that no divorce takes place, becaufc, if the woman’s reply be 
taken only in the future., it flands as a promife, and bears that con- 
flru(ftion alfb, if taken in the prefent’, and hence divorce docs not 
take place, from her anfwer amounting only to a promife in the former 
fenfe, and from its amhiguity in the latter’, as if a man were to lay to 
his wife “ divorce yourfelf,” and fhe were to reply Atliko Kaffee [“ I 
“ do (or will) divorce myfelf,”] in which cafe divorce does not take 
place, and fb in this cafe likewife : but the rcafons for tlie more fa- 
vourable conftrudtion are twofold ; — FIRST, it is recorded that, upon 
the defeent of the pafl'age of the Koran relating to option, viz. “ O, 
“ MY son! say to your WIVES, If you difirc the life rf this ivorhi," 
(to the end,) — the prophet faid to Ayjha, “ 1 have lomething to men- 
“ tion to you, but do not reply to it until fuch time as yon confult 
“ your parents,” after which he read to her the above pafiage, and 
then gave her an option ; and Ayjloa faid “ in fucli a matter as this 
“ I fhall not confult jmy father or mother, but will (or do) ciioofc 

“ Cod 


and divorce 


option of it 
be expreffed 
in the 
r 



Where the 
hulband gives 
a power of 
option thrice 
repeated, and 
the wife make 
only a linzh 
reply, yet 
three divorces 
take place 
from it, in- 
dependant of 
the hufband’s 
intention^ 


Where the 
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“ Gob and his prophet,” which words the prophet confidercd as a 
reply, importing “ I da choofe;” — secondly , the word Akhtarts^ 

I do (or «;///) choofe myfelf,”] exprefl'es x\ic prefent literally, and 
the future figuratively, the fame as the word Afhado^ [/ do (or wilt) 
tclhfy,] in giving evidence before a magiftrate; contrary to where a. 
woman anfwers Atliko Naffee^ [/ do (or will') divorce myfelf,] for 
here it is impoffible to receive her words in a prefent fenfe, as they do 
not relate to a thing now exilHng ; whereas the expreffion AkhtartOy 
[I do (or will) choofe myfelf,] on the contrary, relates to a thing now 
prefent, to wit, the woman chufing 

If a man fiiy to his wife “ choofe! — choofe! — choofe!” and fhe 
reply “ I have chofen the frjl, or “ the fecondf or “ the third f 
three divorces take place, according to the dodrine of Haneefa, and 
the intention of the hufband is not requifite, although the word here 
ufed be an implied expreffion, becaufe his repetition of the word 
“ choofeV' proves his intention to be divorce, as the option given to 
the woman is repeated only with that view — ^The two difciples fay 
that only one divorce takes place in either cafe ; but they agree with 
Haneefay that the intention is not effential, for the reafon above af- 
figned. — And, in the fame manner, if the woman were only to reply 
I have chofen,” it is effeftive of three divorces. And fo alfb, if fhe 
were to reply “ I have chofen a choice.” — This is admitted by all 
the doftors; becaufe, where fhe only^iiys ** I have chofen,” it is 
productive of three divorces; and, confequently, when fhe fpeaks in 
a way to give this additional force, it produces the fame afortton . — • 
And if fhe were to reply “ I have divorced myfelf,” or “ I have 
“ chofen myfelf with refpeCt to one divorce,” one divorce reverfible 
takes place. 

If a man fay to his wife “ one divorce is at your option,” or 
Some grammatical reafoning, Incapable of tranflation, is omitted in this part. 

“ choofe 
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chpofe with relpeft to a Angle divorce,” and Ihc reply I have 
cholen myfelf,” one divorce reverfible takes place, becaufe 
the man has given the woman an option fo far as one divorce, and 

expreffing it in diredi terms (as above) the divorce proceeding from it 
is reverfible *. 


SECT. II. 

A M I R'B a-Ye D •f, or Liberty. 

If a man fay to his wife “ your bufinefs is in your own hands,” 
mtending three divorces, and the woman anfwer “ I have chofen 
“ myfelf with one choice,” three divorces take place. The proof 

of this is drawn from the nature of thefe expreflions in their ori>hnal 
idiom. 

But if the woman were to reply “ I have divorced myfelf with 
one divorce,” or “ I have chofen myfelf by one divorce,” one di- 
vorce only takes place ; and this divorce is irreverjibk^ although the 
reply be delivered in exprefs and not in ambiguous terms, becaufe it 
bears relation to the words of the hufband, which being an implica- 
tion, amount to a delegation oi trreverjible divorce, and not of reverfibk. 
— The reafon why an intention of three divorces is admitted in the 
prelent inftance, is that the words “ your bufinels is in your ow n 

♦ Becaufe an exprefs divorce is uniformly reverfible, unlefs otherwifc fpecified. 

•f This is a contraiflion of jtmtr-ke‘-ba’'Ycd»ke^ literally your bufiiicis is in your own 

“ hands, i, e. you arc at liberty to do as you plcafe,*’— The word liberty is adopted 
fingly, for the fake of brevity, 

K k hands** 




is 

by the huf- 
barjd, the di- 
vorce which 

follows is 
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lion of liber- 
ty divorce 
lahti) place 
ciccording to 
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the hufband 's 
intention: 
and the di- 
vorce which 
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“ hands” are capable of both a teJiriSiive and an extenjive condrui^iion^ 
and hence may imply three divorces, as well as one\ an intention to 
that effeifl therefore holds good, iince that is one of the fenfes in which 
the words may be taken : contrary to the expreflion confidered in the 
preceding feftion, to wit, “ cboofei" that being incapable of bearing 
an extenfive conftnidlion, as was there demonftrated. 

a man fay to his wife “ your bufinefs is. in your own hands 
“ this day, and after to-morrow,” the night is not included and if 
the woman rejedl the liberty thus given to her for this day, it is, with 
refpedt to this day, annulled ; but it ftill remains to her for the day 
after the morrow, becaufe the hufband has exprefsiy Ipecified two- 
particular periods, with the intervention, of a fimilar period, to which, 
the liberty does not extend, (to wit, to-morrow \)'. and hence it ap- 
pears that thofe are two diftin£t liberties, and the rejection of one does 
not amount to a rejection of the other . — Ziffer fays that both amount 
only to a fingle liberty, this being analogous to a cafe where a man 
fays to his wife “ you are divorced this day and the day after to-mor- 
“ row,” which implies one divorce only,, and not two^ (on the idea 
of one taking place this day, and the other the day after the morrow;) 
and hence, in like manner, one liberty only is implied. — But to this 
it may be replied that divorce is not of a nature to admit reftriftion to 
any particular time, whereas liberty is capable of fuch reftridtion; and 
hence that which regards the period mentioned is reftridted to 
that period, and that which regards the fecond period commences 
(k novo. 

If a man fay to his wife “ your bufinefs is in. your own hands to- 
“ day and to-morrow,” the night is comprehended in it : and, if the 
woman fhould rejedt the liberty on the inftant, it is totally annulled, 
and does not return on the morrow, (according to the Zdhir Rawd- 
as this amounts only to one liberty, bccaufe that between the 
c two 
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two periods fpecified no fimilar period intervenes to which the literty 
does not extend. 

Objection.— Although a period lltnilar to the two (pecified 
does not intervene, yet night intervenes, from which it would 
follow that the liberty given for to-day and to-morrow is not a finglc 
liberty. 

Reply. — Two diftindt liberties arc not occafioned by this clrcum- 
ftance, becaufe the intervention of nighty although it may interrupt 
or fufpend a matter, does not divide or terminate it, as in a public 
court, for inftance, which may, on account of the night coming on, 
be adjourned, without any a£tual breach in the feries of its proceedings; 
thus it is the lame as if the man were to lay “ your bufinefs is in your 

own hands for two daysy' in which calc a lingle liberty only is un- 
derftood. 

It is recorded, from Ahoo Hancejd, that although the woman 
fhould rejedl: the liberty on the iuflant, yet it Hill remains with her 
for the following day, as flie is not empowered to rejedl it, (that is to 
fay, fhe cannot refufe her aflent to receiving it,) it becoming efta- 
blilhed in her upon the hulband faying “ your bulinefs is in your own 
“ hands,” independent of her confent ; (as in the direct execution of 
divorce, for inftance, where, if the hulband were to fay “ you are 
“ divorced,” divorce takes place independent of the confent of the 
wife;) and fuch being the cafe, liberty remains ftill with her for the 
morrow, when Ihe may lawfully make ule of it by chuling divorce. 
The ground upon which the Zdhir Raivdyet proceeds, is that as, if 
Ihe were to choofe divorce as this day, no liberty remains with 
her for to-mornw^ fo if Ihe reject the liberty this day, no ri'jht 
of choice remains with her for to-morrow, becaufe a perfon u ho 

has a choice of two things is not authorized to clioole more tlian oru' 
of them. 


ap.d it is not 
iiniiulled by 
the wife's rc- 
js;dion of it 
until the time 
or times men- 
tioned be ful- 
ly expired ^ 
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It is recorded, from j^boo Toofaf^ that if a hufband fay to his 
wife “ your bufinefs is in your own hands for this day, and th©» 
“ fame for to-morrow,” this amounts to two liberties, becaufe 
here the delegation applies to two portions of time, diftinftly and 
feparately expreiled : contrary to the preceding cafe, where the times 
are not thus dilcriminated, but are both mentioned .under one 
head. 


The (ime of 


occurrence of 
any fpccified 
event. 


It IS not an- 
nulled by de- 
layy (where 
there is no 
fpecification 
of time,) nor 
until the wife 
rifes from her 
feat, &:c 


If a man fay to his wife “ your bufinefs is in your own hands on. 

« 

day on which fuch an one arrives,” and the perfon men- 
tioned arrive, but his arrival be not known to the wife until night,, 
her right of choice no longer remains, becaufe liberty is a thing 
of continuance, and hence the word day^ with which it is aflb- 
ciated, is reftrifted to the day time, and that having palled away, it 
difeontinues. 

If a man fay to his wife “ your bufinefs is in your own hands, 
or “ choofel” and Ihe delay anfwcring the whole day, and do not 
rife from her feat, her right of option remains to her fo long as Ihe 
does not employ herlelf in any other matter, becaufe a delegation of 
divorce by the forms of liberty or option is a transfer of power to exe- 
cute divorce, (that is, the hulband by that delegation empowers 
his wife to give divorce, as perfons are termed empowered who 
aft for tbenfelves, and the aft of the woman here is pronouncing divorce 
upon berfelf, wherefore this property is fuppofed to refide in her,) — 
and in transfer of power a privilege of reply continues to the end of 
the fituation of declaration, as has been demonftrated in the beginning 
of this chapter. And if the woman hear the declaration, relpeft is 
had to the fituation in which llie hears it ; but if flie lliould not hear 
it, rel])eft is, in that cafe, had to the fituation in which Ihe is in- 
formed of it, becaufe, although Amir-ba-Ted^ or liberty^ be a transfer 
of power to execute divorce, yet the property of fufpenfion is alio 
allowed to exift in it, as it is a fufpenfon of the event of divorce upon 

the 
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the adt of the wife in pronouncing it, and hence it comprehends two 
things, a transfer of power y and a fufpenjton — in the fenfe of a fuf- 
penjictty it continues in force beyond the Majlisy or continuance of the 
fituation of declaration, to the Majlis or fituation in which the woman 
underftands or is informed of it, where fhe is abfent, or in the fenle 
of a transfer of power, it is annulled, on her rifing from her feat,, 
where flie is pref7it ; but the fituation of the hufband is not regarded, 
becaufe the fulpenfion h abfolute with refpedl Xo him: contrary to a 
cafe o( fale, as in that the declaration of file does not remain in force 
beyond the Majlis of declaration, fincc in a fale the Majlis or 
fituation of the feller is regarded as well as that of the purchafer', 
and the retradtion of the feller, at any time previous to the confent of 
the purchafer, is admitted, as fale is merely a transfer (f property, in 
which fufpenfion is not at all underflood; noW fince it appears that 
the fituation of the wife alone is regarded, and not that of her huf~ 
baud, we mufl recolledl that her fituation may be altered in various 
ways, fbmetimes by removal from one place to another, and fbme- 
times by her employing herfelf in any other matter, as was previoufly 
flated. 

r 

The option of a woman w'ho is left at liberty to choofe is annulled 
on the inflant of her rifing from her feat, as this adl provc.s rejedlion, 
becaufe by getting up the attention is deranged and withdraw’u from 
the prefent fubjedl : contrary to a cafe where fhe delays anfwering for 
a M'hole day, for inflance, and does not I'ife from her feat, nor em- 
ploy herfelf in any thing elfe ; for here her option remains to her, as 
a Majlis or fituation is fometimes of a jhort and fometimes of a long 
duration, wherefore her right of option continues until fuch time as 
fbmething appears fufficient to terminate the Majlis, or to prove rejec- 
tion. — And here it is to be obferved, that by employing herfelf in any 
thing elfe is to be underflood fuch a thing as is, in its nature, termina- 
tive of her fituation, and not any general thing. 
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If the \A'oman be ftanding^ at the period of receiving the liberty 
of option from her hulband, and afterwards lit down, her option re- 
mains, and is not annulled, as her fitting does not imply rejetlion^ but 
rather the contrary, fince her attention is thereby more collected. — 
And the rule is the fame where the woman, being feated, leans upon 
■A. pillow, or having leaned upon her pillow, (at the time the hufliand 
Ipeaks,) fits up Without a pillow, becaule thefe are no more, than 
changes from CMie mode of fitting to another, aiid do not import re- 
jeflion any more than where a perfon fitting upon one part changes and 
fits upon another. — Our author remarks that this is the dodtrine of the 
yanta Sagheer,^ and is moft approved. — It is elfewhere faid, that where 
the woman is fitting up without a pillow, and then leans upon a pillow, 
option no longer remains, as this Ihews an indifference relpediiug it 
ajnounting to a rejedfion. 


A wife Ii' the woman, on receiving a liberty of option, lay that five wfifhes 

wfihtocoL to foe her father, in order to confult him, or to get w'itneffes, in 
fuit her order to have their evidence, her option remains, becaufe counlel is 

rricnds, with- ^ ^ ^ 

out prejudice expedient in every bufinefs, and vvitnefles are requilite to controvert 
of option."' the hulhand’s denial of the fadf ; and hence neither of thefe wilhes 

exprelfed on her part is a proof of rejection. 


If the w<xnan he riding upon a quadruped, or in a camel-litter, 
and flop the animal on her hufband’s oder of liberty, ftill the right of 
option is not aiinulled: but if (he proceed upon her journey, it is an- 
nulled, becaufe the going on or fiopping of the animal is the fame with 
tfiofe adfs in the woman, fince its motions depend upon the rider. 


A BOAT or fliip is the fame as a houfe, as by the going on of the 
veflel the woman’s option 'is not annulled, becaufe its motion docs not 
always depend upon the perfon whom it carries. 


SECT. 
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Of Mas HE EAT, or Will. 

If a man fay to his wife “ divorce yourfelf,” not having any par- 
ticular intention, or intending one divorce, and the woman reply “ I 
“ have divorced myfelf,” a fingle divorce reverfible takes place: and 
if fhe were to fay “ I have given three divorces/’ three accordingly 
take place, where fuch is the intention of the hufband : the reafbn of 
this is that divorce, being a general expreffion, takes place in’ the 
loweft fpecies ; but as, like other generic nouns, it alfb applies to the 
'whole., an intention of three divorces is admitted : and, where there 
is no particular intention, a fingle divorce reverfible takes place, be- 
caufe the power of divorce is delegated to the u'ife in exprefs terms, 
and exprefs divorce occafions a divorce reverfible. — If the hufband 
fhould in this cafe intend two divorces it is not admitted, becaufe a 
generic noun does not bear that conftruflion, where the woman is 
free but, if fhe be a Jlceue, an intention of two divorces is admitted, 
that being confidered^as the whole, with refpeil to he}\ 

If a man fay to his wife “ divorce yourfelf,” — and Ihc reply “ I 
“ have feparated myfelf,” a divorce reverfible takes place, becaufe fc- 
paration is of the fame nature with divorce, fince, if a hufband were to 
fey to his wife “ I have irreverfibly feparated you [from me,] intend- 
ing divorce, a divorce irreverfible takes place : — and, in the fame man- 
ner, if the woman were (as here) to fay “ I have feparated myfelf,” 
and her hufband reply “ I have confented thereto,” fhe becomes irre- 
rerfibly divorced; and hence the [expreffion of the woman “ I have 
“ irreverfibly feparated myfelf,” Hands the fame as the hufbaud’s de- 
legation, which is of fimplc divorce; but here the defcriptioti o( irro 

vcfibility 
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’verjihiltty which the woman has added to the Jimple divorce is held to 
be nugatory ; and the limple divorce only takes place ; as if flie had 
replied “ I have repudiated myfelf by one irrevcrfible divorce,” in 
which cafe a divorce reverjible only would take place : contrary to a 
reply of option, for if flie were to anfwer “ I have chofen my- 
“ fclf,” no divorce whatever would take place, as thefe words are 
not of the fime nature with divorce, for which reafon it is that if a 
man were to fay to his wife “ I have chofen you,” or “ choofe!” 
intending divorce, no divorce whatever takes place ; and in like man- 
ner, if the woman were to Ipeak firft, faying “ I have chofen myfelf, 
and her hufband reply “ I have confented,” no divorce whatever 
takes place : yet it is an univerlally received doctrine that if the w'o- 
man lay “ I have chofen myfelf,” in reply to a delegation of option, 
divorce takes place ; but the words of the hulband in the prefent 
cafe, namely, “ divorce yourfelf,” is not a delegation of option, and 
hence the reply of the woman, as above Hated, “ I have chofen my- 
“ felf,” is nugatory. 

It is recorded, as an opinion of Haneefa^ that in the prefent cafe 
divorce does not take place from the reply of the wife, “ I have fepaf- 
“ ated myfelf,” becaufe the woman afts contrary to the power veiled 
in her, by taking upon her to pronounce a thing different from that 
delegated to her by her hufband, as the expreffion “ feparated” is dif- 
ferent from divorce, the one being implicative and the other exprefs ; 
hufband delegated exprefs divorce only. 

Thepower, If a hufband fay, to his wife “ divorce yourfelf,” he is not at 

liberty to retraft, as his expreflion involvca a vow becaufe he has, 

^ Literally, ‘‘ his wards exprefs (or amount to) a Yamecri’!^ that is to fay, fufpend the 
matter fpoken of upon the occurrence of fome condition on the event of which that mat- 
ter takes place, independant of any farther volition on the part of the fpeakerj and it is 
therefore, with refpeft to him, abfolutc and uiuretradtable. Tameen is here tranflated vow^ 
as the above is one definition of vow* 

in 
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in this inftance, fufpended divorce upon the execution of it by his 
wife, and a vow is an obligatory a£t, for which reaibn a man is not 
allpwed to recede from it. If, however, the woman rile from her 
feat, or remove from the place, the words of the hufband, as above, 
tran^erring the power of divorce to her, are annulled, their force 
being confined to the fituation where the offer is made: — contrary to 
where he fays to her “ divorce your Zirra^ [fellow-wife,”] as this is 
a commijjion of agency^ which is not reftri£ted to place, and may be 
therefore retradted by the conftituent whenever he pleafes. 

If a huiband fay to his wife “ divorce yourfelf when you pleafe,”* The 
Ihe is at liberty to divorce herfelf either upon the fpot or at any ^^ted ^ 
future period, becaufe the word when extends to all times; and hence 
it is the fame as if he were to fay “ divorce yourfelf at whatever time 
“ you like.” 

If a man fay to another “ divorce my wife,” the perfon thus ad* 
dreffed may divorce her either upon the fpot or at any other time, 
and the hufband may alfo retradt, becaufe this is a commifllon of 
agency, and therefore is not abfolute, nor reftridled in point of place : 
contrary to where he fays to his wife “ divorce yourfelf,” this being 
a transfer of power, not a commijfon f agency *, as the woman thus 
addreffed adls from herfelf and not from another. But if a man fay to 
another “ divorce fuch an one my wife,” (adding) “ if you pleafe,** 
the man is empowered to divorce the 'Wife upon the fpot only; and 
here the hufband cannot retradl.— -Z’^r fays that this and the preced- 
ing cafe are alike, the addition of “ if you pleafe" in the one inftance, 
or the omiffion of it in the other^ making no difference, becaufe the 
perfon fo commiffioned afterwards adls from his own will, like an 


w 

* That is to fay, after being thus empowered, flie ftands as a principal in the execution 
of divorce, and not as an agent ; and a commiflion of agency may be annulled at pleafure, 
whereas the power devolved to another to aft as a principal cannot be fo. 

VoL* L L 1 
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agent in falc, to whom it may have been laid “ fell this thing, if yarn 
“ pleafe,' — ^The argument of our doctors is that the words of the huf- 
band are a transfer of power, as he fufpends the divorce upon the wilL 
of the perlbn whom he addrefles, and he is the principal who a£ts from 
his own will ; divorce, moreover, admits of fulpenfion, whereas falc- 
does not. 

If a man fay to his wife “ give yourfelf three divorces,” and Ihe 
herfelf one divorce only, it takes place accordingly, becaule,. 
having been empowered fo far as three divorces, it necefl'arily follows' 
that Ihe is enabled to give a fngle one. 

If a man fay to his wife “ divorce yourfelf once,” and Ihe give 
herfelf three divorces, nothing whatever takes place, according to 
Haneefa.--^ht two difciples lay that a lingle divorce takes place, be- 
caufe the woman has done that to which Ihc ^vas empowered, together 
with that to which flie was 7iot empowered; and hence it is analogous 
to a cafe in which a hulband fays to his wife “ I repudiate you by a 
“ thouland divorces” where three divorces take place, becaufe he has 
pronounced that to which he is empowered along with that to which 
he is not empowered ; conlequently the former takes effect, but the 
latter is nugatory ; and fo likewife in the prefent caie. — The argument 
ol Hanecf a is that the wife has, in this cafe, attempted to do an adt, 
the power of doing which has not been delegated to her by her huf- 
band, and hence Ihe appears toidivorce herlelf, firfi, and not in reply 
to thadelire expreflbd by him, as he has empowered her lb far as one 
divorce only, and between three divorces and one there is a contradic- 
tion, the word three expreliing a compound number, and one a lingle 
vinit : contrary to where a man pronounces a thoufand divorces upon 
his wife, as here take place, becaufe he adts in confequence of 
the delire of another ; — and contrary alfo to the preceding cafe, (viz. 
where the hulband delires his wife to repudiate herfelf by three di- 
vorces, and Ihe declares one only,) for here one divorce takes place on 

account 
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account of her being empowered fo far as three', Whereas, irt the pre- 
fent calc, fhe is not empowered fo far as three, and having afted con- 
■trary to the power vefted in her, what fhe does is nugatory. 

If a man defire his wife to repudiate herfelf by a reverjible di- 
vorce, and fhe divorce herfelf irreverfthly , or the contrary, that mode 
of divorce takes place which was defired by the hulband; thus, if a 
man lay to his wife “ give yourfelf cue divorce reverfible,” and fhe 
reply “ I have given myfelf a divorce ir reverjible a divorce revcr- 
fible takes place, becaufe the woman has declared a divorce in exprcfs 
terms, but with an additional defcription, and the latter is nugatory, 
as being contrary to the defirc exprefled by the hufl)and ; but the 
fanner (which is in its nature reve7-fib!<J takes place, as being in con- 
formity to the hiilband’s defire: — and, on the other hand, if the huf- 
baiid lay to his wife “ give yourfelf one divorce irreverfible, and fhe 
reply “ I have given myfelf a divorce reverfible,” a divorce irreverfible 
takes place, becaufe the defcription of rcverjibility attached to the 
divorce by the wife is nugatory, fince the hufband, having himfelf 
affixed a defcription to it, does not require more of his wife than 
fimply divorce, without any defcription ; hence it is the fame as if fhe 
had pronounced the divorce itfelf in a defedlive way: thus the divorce 
takes place under whatever defcription may have been affixed to it by 
the hufband, whether reverftblc or irreverjibk. 

If a man fay to hi§ wife “ divorce yourfelf thrice, if you pleafef 
and fhe give herfelf one divorce, no effedl whatever follotvs, becaufe 
the meaning of his words is “ if you defire three divorces, repudiate 
“ yourfelf,” and the woman giving one only, it appears that fhe does 
not defire three, and hence, thecondition not being fulfilled, the divorce 
does not take place. 

Ip a man fay to his wife divorce yourfelf once, if you pleafef 
•and fhe give herfelf three, no divorce whatever enfues, according to 

L 1 2 Haneefi, 
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Hanetfa, becaufe a defire of one divorce only is eflentrally different 
from a defire of three^ this being analogous to a cafe of execution as 
before mentioned, that is to fey, as the execution of three divorces in 
that inftance was demonftrated to be a fenfible contradiction to that 
of one\ lb, in the prefent inftance, a wilh for three is contradictory to 
a wilh for one ; and, from the woman pronouncing upon herfelf three 
divorces, it appears that Ihe was not ^firous of one ; and hence the 
condition is not fulfilled.— The two difciples fey that one divorce takes 
place on this occafion, becaufe a defive for one divorce is comprehend- 
ed in a defire for three, on the feme principle as the execution of three 
divorces comprehends that of one, (agreeably to their doCtrine before 
mentioned ;) and hence the condition is virtually fulfilled. 


by her fuf- 
pending her 


If a man make a delegation of divorce to his wife, by faying to 
her, “ y8u are divorced if you be defirous of it,” and Ihe reply I 
“ am defirous, if you defire it,” and he reply, in return, “ I am de- 
“ firous,” (intending divorce,) the delegation is void, becaufe the 
hulband has fulpended the divorce upon the will of the woman where 
that is unreftriCted, that is to fey, independant of any thing elfe ; but, 
from the converfetion, it appears that Ihe fuljpends her will upon that 
of her hulband, and hence the condition of divorce, namely, the inde- 
pendant will of the woman, is not fulfilled ; thus Ihe does not aCt 
from option ; and the delegation is void of coarfe.— The words of the 
hulband, in the laft reply, namely,’ “ I am defirous,” are not effective 
of divorce, although fuch be his intention, becaufe there is no men- 
tion whatever of divorce in the words of the woman, from which the 
hulband’s wilh to that effeCt might be inferred in his anfwer, and 
the intention alone does not fuffiee, as it has no operation with relpeCk 
to a thing not mentioned ; whereas, if he were to fey, “ I am defirous- 
of your divorce f it takes place if he fo intend it, becaufe be in this- 
cafe appears to give divorce dc nova, as a defire expreffed with relpeCt 
to any thing implies the exiftence of that thing, and hence his expref- 
lion “ / atn defrous of your divorce,” is as if he were to fay “ I 

confer 



Chap. III. 


DIVORCE. 


“ coufe your divorce,’* which accordingly takes place : contrary to 
what would follow, if he were to fay “ I intend your divorce,” in 
which cafe divorce would not take place, becaufe an intention ex- 
preflW does not imply the exiftence of the thing intended.— If, more- 
over, in the cafe now recited, the woman were to reply “ I am de- 
“ firous if my father be fo,” or “ if fuch a circumftance happen,” 

(meaning a circumftance which does not yet exift,) and the father 
afterwards fignify his defire, or the circumftance upon which fhe has 
fufpended the divorce come to pafs, yet divorce does not take place,, 
and the delegation is void but if fhe, in faying “ if fuch a thing 
“ happen,” mean a thing which has already pafled, divorce takes 
place, becaufe fulpenfion upon a condition already fulfilled amounts to- 
immediate or unfufpended divorce. 

J' 

If a man fay to hfs wife “ you are divorced when you pleaft,” 
or “ whenever you pleafe,” and (he reject his offer, faying “ I am pr^Vwiih- 
“ not flefirous of it,” her reje£lion is not final, for here the power 
vefted in her is not confined to the place or fituation where it is de- (jn'rcf^a to 
legated, on which account fhe is at liberty to ufe it either there or perpetual, 
elfewhere^ becaufe the terms when and whenever ane ufed with re- 
ference to all times, and extend to every time indifcriminately, and 
hence thefenfe of the expreffions “ when you pleafe,” and when- 
“ ever you pleafe,” is “ at whatever time you pleafe,” and they are, 
therefore, not confined to place. And if the woman rejeft at prefent,. 
ftill it is not a final rejection, becaufe her hufband has empowered her 
to divorce herfelf at whatever time fhe pleafes, wherefore the power 
does not apply to the time when fhe does not pleafe. — But it is to be 
obferved that the woman is not in this cafe authorized to pronounce 
upon herfelf more than one divorce, becaufe the words when and when- 
ever apply to all times, but not to more than a fingle divorce ; thus fhe 
is authorized to divorce herfelf at whatever tme%iO pleafes, but not to* 
pronounce divorce as often as fhe pleafes. 


Ip 
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a man fsy to his wife ** you are divorc&i OS often as yOU 
“ pleafc,” the is at liberty to divorce hcr/elf time after time, until 

three divorces, becaufe the expreflion as often admits a repetition of 
the adl : — but it is to be obferved that this fufpenfioii of divorce upon 
the woman’s will is reftrifled folely to the marriage at prefent exift- 
ing, and docs not extend to that which may afterwards occur ; and 
Iience if the woman give herfelf three divorces, and be again married 
to the fame man, after being rendered lawful to him, and then pro- 
nounce divorce upon herfelf, it does not take place, becaufe a mar- 
riage has then occurred de novo ; — and it is alfo to be remarked that 
the woman is not at liberty to pronounce the three divorces upon her- 
felf in one ientence, becaufe the expreflion as often as** implies 
unity, and does not admit of the circuraflances to which it relates 
being taken colledively, and hence it is lawful for the woman to 
pronounce three divorces upon herfelf at t/jree feparate times, but not 
at once. 


but not when 
it is exprefled 
with an iin- 
ed par-* 
re- 
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If a man fay to his wife “ yt»u are divorced wherever you pleafe,” 
yet the woman cannot divorce herfelf but in that place ; and if fhc 
rife from her place before fhe pronounce it, her W'ill is not regarded 
afterwards, becaufe the words wherever, or wherefoever, arc adverbs 
of place, and divorce has no connexion with place; the word 
£ver is therefore nugatory, and the vvill only remains, which is con- 
fined to the precife place : contrary to the cafe of thne, (that is, where 
the hufband fays “ wJjen you pleafe,”) to which divorce has a rela- 
tion, as it may take place at one time and not at another, and hence 
the mention of time in divorce is regarded, whetlier it be particular, 
as “ you are divorced /o-zworrow ox general, as “ you are divorced 
when you pleafe'* 


If a man fay to hb wife ** you are divorced ho%v you pleafe,” and 
fhe remain filent, a divorce reveifible takes place, whether fhe be 
s or not : or, if fhe break filence, and fay “ 1 am defirous of 
5 “ one 
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one divorce reverfible,” and the huflband reply fuch alfo is my 
** defire,” divorce takes place accordingly, beCaufe a conformity is 
eftaljliihed between the Avill of the wife and the intention of the 
hufband ; but where the wife defires three divorces, and the hufband 
only one divorce irreverfible, or the contrary, a divorce reverCble 
takes place, becaufc ber a£t is rendered nugatory by the non-coir- 
formity of her will with that of her hufband, and his words (viz. 
“ you are divorced,”) remain, which arc effcdtive of a divorce rever- 
fible: but if the hulband have no particular intention, the will of the 
wife alone is regarded, infomuch that, whether (he defire //>ree di- 
vorces, or only one trreverjible divorce, it takes pfece accordingly, in' 
the opitiion of our modern doctors, as this is what a right of option 
rcqtiires. — The compiler of the Hedilya obferves that Mchammedf in 
the Mabfoot^ fays that the taking place of one divorce independant of 
the will of the wife, as above, is the do£lrine of Haneeja ; but that, 
with the two difciples, divorce does not take place fo long as the 
woman does not divorce hcrlelf ; thus flie has her option of either one 
divorce y'cverjible or trreverjible or of three divorces: and the fame 
ditference of opinion fubfifls with relpcdl to manumiffion ; that is to 
lliy, if a mafler fay to his Have “ you are emancipated how you pleafe,” 
the flave is free upon the inflant, according to Haueefa\ whereas, 
according to the two difciples, he is not free, fo long as he is not de- 
firous of being fo. — The argument of the latter is that the hufband 
has delegated to his wife a power to effcfl divorce upon herfelf under 
whatever defeription fhe pleafes, whether a Jingle divorce reverjble or 
irreverfible^ or three divorces ; and hence it is indifpenfixbly requifite 
that the divorce itfelf be alfo fufpended upon her will, fo that a will 
fhall be confirmed to her in all circumflances, that is, both before 
carnal connexion and after it; for, if the divorce itfelf were not fuf- 
pended upon the will of the wife, it would follow' that the wife could 
have no will with refpedt to the defeription of the divorce before carnal 
connexion, as before oonfummation fhe cannot give herfelf three di- 

vorcesj fince in fuch cafe the wife becomes irrevcrfibly repudiated by a 

fingle 
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fingle divorce before the paffing of her Edit, and no longer remains a 
fubje£l of divorce.— -The argument of Haneeja is that the word 
* ‘ how" imphes a requifition of defcripticm ; now delegation of the de- 
fcription of a thing requires the exiftence of the fubje£l of it, and di- 
vorce cannot have exiftence but by taking place. 

* 

If a man fay to his wife “ you are divorced by as many as you 
“ pleafe,** or “ by what you pleafe,” ftieis empowered to divorce her- 
£blf by whatever number Ihe pleafes, as the expreflion as many as and 
what are ufed with relation to number ; and hence the huiband ap- 
pears to have delegated apower to the woman with refpe£l to- what- 
ever number the may approve. If, however, Ihe rile from her place 
before pronouncing any divorce the delegation is void ; or if (he rejedt, 
her rejeftion is final, becaufe this fort of fingular delegation does not 
argue or admit a repetition of the a£b ; and the addrefs implying a 
thing required to be immediately determined upon, confequently 
demands an inunediate anfwer. 

If a man fay to his wife divorce yourfelf what you pleafe, out 
“ of three " fhe is empowered to give herfelf one or two divorces, 
but not three, according to Haneefa. — The two diiciples, on the 
contrary, maintain that fhe may give herfelf three divorces, if fo in- 
clined.— The arguments on both fides are drawn from the Arabic* 


CHAP. 



Chap. IV. 


P I V O R C E. 


265 


CHAP. IV. 


Of Divorce by a Tameen^ or Condttiotial Vow, 


Tameen is here underftood the fufpeiifion of divorce upon a cir- 
cumftance which bears the property of a condition., and this fufpenfion 
is termed Tameen, becaufe Tameen, in its primitive fenfe, lignifies 
Jirength or power', and the fufpenfion is a motive to the fuljjender to 
be ftrong in the avoidance of the condition, in fuch a manner that he 
may not be fubjefted to the confequence or penalty, which is divorce or 
manumijjion. 

Where a man refers or annexes divorce to marriage, (that is, 
fufpends it upon marriage,) by laying to any ftrange woman “ If 1 
“ marry you, you are divorced,” or by declaring “ any woman 
** whom I may marry is divorced,” in this cafe divorce takes place on 
the event of fuch marriage. — Shafe'i maintains that divorce does not 
take place, the prophet having faid that there is no divorce antecedent 
to marriage. — The argument of our do£lors is that the annexing of 
divorce to marriage is a Tameen, or fufpenfion, as appears from its 
containing a condition and a confequcnpe, and prefent authority is not 
requifite to its propriety, becaufe the divorce does not take place -until 
the occurrence of the condition, at which time the authority necefla- 
rily takes place ; and the end which it anfwers, before the occurrence 
of the condition, is, that it reflrains the vower from marrying that 
woman, as his meaning in the expreflion is “ I will not marry you, 
or, if I do, you are divorced.” With rcfpc^l to the faying of the 
prophet cited Sh^^e'i, it goes to the prohibition of immediate 
VoL. I. 'Mm divorce 
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divorce only, and not of that which is fufpended upon the occurrence 
of a future poffible event. 


or upon the 
occurrence of 
any other cir- 
cumftance on 
which it may 
be condition- 
ally fufpend- 
cd; 


If a man annex divorce to a condition Ipecified, by laying to his 
wife “ if you enter this houfe you are under divorce,” the divorce 
takes place upon the. occurrence of the condition. This is univerfally 
admitted by the learned, becaufe of the exiftence of the matrimonial 
authority, at the time of the hufband’s declaration; and it is 
evident that this declaration remains in force until the condition be 
accompUfhed. 


4)rovIded it 
be pronoun- 
ced during 
an actual, or 
with refer- 
ence to an 
M*ventual, pof- 
feffion of au- 
thority. 


But the annexing of divorce to marriage is not lawful, unlefs the 
vower be either authorized at the time, or annex divorce to a future 
poflefli^ of authority ; as it is indifpenfably requifi|e that the penalty 
be a thing of probable occurrence, in order that the apprehenfion of it 
may operate upon the fears of the vower, and that thus the property 
of Tamcen, (viz. reftraint from the apprehenfion of penalty,) do 
really exift at the time of declaring the condition, in virtue either of 
pnfent authority, or of a reference to a future authority. 


Objection. — What is now faid appears to contradidl the dodrine 
advanced in the preceding cafe, of a man annexing divorce to nur- 
riage, by faying to a ftrange woman “ if I marry you, you are di- 
“ vorced,” for in that cafe he is neither in authority, nor does 

he annex divorce to the future pofleflion of it. 

Reply. — Although he d^s not annex the divorce to an exifting 
right, yet he annexes it to the caufe of a right which may exift, 
(namely, marriage *,) and annexation to the cauie is the lame as to 
the right itfelf, becaufe in the former the latter is involved. — But if a 
man fay to a ftrange woman “ if you enter fuch an houfe you are 
“ divorced,” and he afterwards marry her, and Ihe then enter the 


* Marriage being the caufe of the right to divorce. 
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laid houfe, divorce does not take place, becaufe in this cafe he is 
neither invefted with any prefent right, nor does he annex the divorce 
either to a future right or to the caufe thereof. 


The conditional particles areas follows, viz. “ — “ when ,'' — 

“ whenever ^' — “ whenfoever," — and “ as often as." — Of thefe the 
particle “ if" is fblely conditional ; in the rile of the others condition 
is implied. — And under the four firft of thefe expreffions, upon the 
condition being fulfilled, the Tameen, or vow, is completed, and no 
longer exifts ; that is to fay, if the condition fhould again occur, the 
penalty is not incurred a fecond time, becaufe the words abovemen- 
tioned do not involve all future a£ts of the kind exprefled in the con- 
dition, nor do they demand a repetition of the penalty; and hence, 
where the adt whkh conftitutes the condition is once found occur, 
the condition is fulfilled, and no longer remains ; and the vow does 
not continue in force without the condition; but from this rule muft 
be excepted the expreflion “ as often as," which applies univerlally, 
and fuch being the cafe, it is requifite that the penalty be repeatedly 
incurred ; — in every cafe, therefore, where divorce is the penalty cfe- 
rived from the ufe of “ as often as," it repeatedly takes place upon the 
recurrence of the condition. 


Five condi 
tional par- 
ticles of va- 
rious eilcdl. 


If a man fay to his wife “ you are divorced as often as you enter 
“ the houle,” and Ihe enter it three times, and then marry another 
roan, and afterwards again marry her firR hufband, and the condition 
fhould then occur, divorce does not take place, as no penalty remains 
on account of its having been completely incurred in the three 
divorces which followed the repetition of this a£t in the firft marriage ; 
and as the continuance of a Tameen, or conditional vow, depends upon 
the continuance of the condition and the penalty, when thefe no longer 
remain the vow difeontinues alfo. 


Mm2 


If 
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If the words “ as often as'"* be introduced in reference to marriage, 
by a man faying “ as often as I marry any woman fhe is divorced,’* 
divorce takes place upon every inftancc of his marrying afterwards, 
though he Ihould marry the woman a fecond time, after her having 
been in the interim married to another, becaufe here the penalty is 
referred to the power he polTefles of divorce, which is a coniequence 
of marriage ; and as this power is not reftri£ted to any particular in- 
ftance, but invariably accompanies every marriage, it follows that the 
penalty mull take place upon every occurrence of the condition. 


A CONDITIONAL VOW of divorcc is not annulled by the extindliwi 
of the right; that is, if a man lay to his wife “you are divorced, 
“ when you enter this houfe,” and he afterwards give her one or 
two diiiiirces, and her Edit be completed, the f<ppe of the vow Hill 
continues under the extin£lion of right occalioned by fuch divorcc ; 
bccaule the condition Ipecified, namely, her entrance into the huiulc, 
has not yet been accomplilhed, and therefore Hill continues to cxill; 
and the penalty remains, becaufe of the continuance of its fubje<Jl ; 
wherefore the vow alfo continues : thus, if the condition take place 
during the exijience of right, the vow is accomplilhed, and divorce 
takes place, becaufe of the occurrence of the condition, and becaufe 
the fubje£l is liable to the penalty; and if it occur under the extindiion 
of right, as above, the vow is done away, on account of the condition 
having occurred ; but no divorce takes place, becaufe in this cafe the 
woman is not a fubjeft of divorce ; for a fubjedl of divorce is a woman, 
who is a property according to the right of marriage. 


If a hulband and wife differ concerning the condition, the former 
aUerting that it had not yet occurred, and the latter that it had, the 
declaration of the hulband is to be credited, unlefs the woman produce 
proof in fupport of her allegation, becaufe the hulband is as the de- 
fendant, denying the exiftence of divorce, and the confequent ex- 
tindion of his right ; whereas the wife is as the plaintiff, affirming it. 

8 This 
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This relates to a cafe where the condition is of fuch a nature that 
its occurrence may be afcertained by other means than by the tefti- 
mony of the wife herfclf; but if it be of fuch nature that no evidence 
but her own is competent to the afcertaining of the condition, her 
declaration is to be credited in preference to that of her hufband. 
This, however, holds with refped to herlelf only, and not with re- 
fpe£t to any other woman ; for if a man lay to his wife “ upon the 
“ coming on of your courfes you are divorced, — and alfo fuch an one 
“ my other wife,” and the woman afterwards declare her menftrua- 
tion to have commenced, divorce takes place upon her only, and not 
upon the other wife. This proceeds upoxr a favourable conftru£l;ion. — 
Analogy would fuggcfl: that divorce does not take place upon her 
either, becaule fhe is in this cafe in the charadler of plaintiff, 
affirming the occurrence of the condition, and the confequent <§vorce, 
and the hufband is as the defendant, denying; and the declaration of 
a plaintiff is not to be credited but upon proof; but the reafon for the 
more favourable conflrutlion of the law in this inftance, is that the 
woman is inquifitor with refpcil to herfelf, as the occurrence of her 
courlcs cannot be known but throuo:hher; and hence her declaration 
is credited on this occafion as well as in cafes of Edit, or of carnal 
conjunction ; that is to fay, if a woman, having been divorced, fhould 
declare that “ her Edit having pafled, fhe had then been married to a 
“ man, who having duly confummated, had then divorced her, and 
“ that her Edit from that hufband had allb elapied,” — this her declar- 
ation is credited, fb as to render her law ful in marriage to her firft 
hufband; and in the fame manner the declaration of the wife is cre- 
dited with refpeCt to herfelf in the prefent inihince ; but it is not fb 
with refpeCt to the other wife, becaufe this one is only in the character 
of a witnefs with relpeCt to the other, and the declaration of a fingle 
wntnefs is not to be credited, efpecially where fhe is liable to fufpi- 
cion, which muff be the cafe in the prefent iflftance, on account of 

the enmity fubfifting between her and the other from the latter being 

her 
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her Zitra, or fellow- wife ; whence her declaration refpefting fuch an 
one is not credited. 

t/ <’* 

In the fame manner, if a man fay to his wife “ if you be defirous 
“ that God ihould torment you with hell fire, you are divorced, and 
“ this my fiave is free,” and fhe reply “ I am defirous of fuch tor- 
“ ment,” or if he fhould fay “ if you love me you are under divorce, 
“ and this my other wife along w'ith you,” and flie reply “ I love 
“ you,” in both cafes divorce takes place upon the woman who is 
addrefled in thefe terms ; but the flave is not emancipated in the 
* former inftance, nor is the fellow- wife repudiated in the latter y for the 
reafijns mentioned in the preceding cafe. 

Objection. — It would appear that divorce ought not to take 
place in the former of thefe inftances, as the falfchood of the 
woman’s reply is evident, fince no one can be fuppofed defirous of 
hell fire. ♦ 

Reply.— The falfehood is not certain, as it is poffible that her 
hatred of her hufband may be fufficicutly violent to induce her to 
wifh for a releafe from him at the expenfe even of infernal tor- 
ments. But notwithftanding that the penalty, (to wit, divorce,) be 
annexed to her reply, w'ith refpeiSl to this woman, although fhe 
fpeak falfely; yet, with rofpeft to the other perfon who is named, 
divorce of manumiflion are not to annexed, and conlequently that per- 
fon is unaffefted by it. 

Rulew cafe If a hufoand fufpend divorce upon the coming of his wife’s 
fufpended* courfes, faying “ upon the coming of your courfes you are divorced,” 
upon the and fhe afterwards perceive the liens of the menftrual difeharge, the 

divorce does not take place until the difeharge fhall have con- 
tinued for three dafity as that which terminates within a lefs 
time is not a regular difeharge ; but where the difeharge has con- 
tinued 
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tinued for three days^ divorce is decreed from the period of its com- 
mencement. 

i.* 

But if a man fay to his wife “ you are divorced upon one term of 
your courfes,” (lie is not repudiated until (he become clean from 
her next fucceedina,courfes, and her 'Tohr, or term of purity, arrive; 
becaufe by one term of the courfes is to be underftood a complete men- 
ftruation, and menftfuation is not completed until the return of the 
term of purity. 

And if he fay to her “ you are divorced when you faft a day,” 
Ihe becomes divorced on the funfet of the firft day on which 
Ihe falls: but if he only fiy “ you are divorced when you faji," her 
divorce takes place from the firll: time that Ihe begins a faft. — The 
proofs are drawn on this occafion from the term of thole expreffions in 
the original idiom. 

If a man fay to his pregnant wife “ if you bring forth a male 
child you are divorced once., and if a female twice,'* and Ihe Ihould 
happen to produce twins, a Ion and a daughter, and it be unknown 
which of them was firft born, the Kdzee is here to decree a lingle 
divorce ; but caution dictates that it be regarded as two divorces.-r-In 
this cafe the woman’s Edit, or term of probation, is accomplilhed by 
her delivery ; for if Ihe brought forth the fon firft, a fingle divorce 
would take place, and her Edit would be accomplilhed by the birth 
of the daughter, after which no other divorce could take place on acr 
count of the birth of the latter, as the accomplilhment of the mother’s 
Edit includes a complete diflblution of her marriage, under which di- 
vorce cannot take place ; and, on the other hand, if Ihe brought forth 
the daughter two divorces take place, and her EV/V is accom- 
plilhed by the birth of the fon, after which no other divorce could 
take place, for the reafon ; hence, in the firft inftance, one di- 

vorce only would talce place, and in the fecond two divorces ; but in 

the 
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the prefent cafe the fecond divorce is not decreed, on account of the 
doubt in which the matter is involved ; yet (as was already obferved) 
caution dictates that this be confidercd as amountins: to two di- 
vorces. 

* If a man fay to his wife “ if you converle with Z<^^and Amroo, 
“ you are under three divorces,” and he afterwards give her a fiiigle 
divorce, and (he become feparated by the accomplilhment of her Editf 
and (he then converfe with Zeyd, and afterwards again marry her 
former hufband, and then converfe again with Amroo^ Ihe falls under 
two divorces together with the firft. — In all three divorces, — Ziffer 
maintains that on this occafon no divorce whatever takes place.~ 
This cafe may be confidered in four different views: — first, where 
both the conditions appear, to wit, converfe with both Zeyd and 
Amroo within marriage, in which cafe divorce would follow evident- 
ly; — SECONDLY, where both conditions appear without marriage, in 
Hvhich cafe divorce does not take place, the reafon of which is alfb 
evident; — thirdly, where the firft condition exifts within marriage 
and the fecond without +, in which cafe likewife divorce does not take 
place, as that penalty cannot follow without the exiftence of the mar- 
riage; — and FOURTHLY, where the firft condition exifts without the 
marriage, and the fecond within it | ; — and this is the cafe concerning 

♦ In this and the fucceeding paflages a matter mufl: be adverted to which it is neceflary 
iO underftand, in order th.it tneir fenfe may be fully comprehended. — When a man pro- 
nouces two or three conditional divorces, thefe remain fo far la force that they^^ecur upon 
the recurrence of the condition, even after an intervening marriage; but any divorce by 
which that marriage may have been dilTolvcd is then counted in with that which dius recurs 
upon the recurrence of the condition, 

f That i* to fay, where the firft occurs within the firft marriage and the fecond inter- 
mediately between the diiTolution of that and the commencement of the fecond mar- 
riage. 

That is to fay, where the occurs intermediately between the diiTolution of 
marriage, and the commencement of the fecond^ and the within the fecond mar- 

riage* 


which; 
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which Ziffer differs frcwn our dodor8.<^The argutnent of Zlffer is, 
that ai the exifteiicc of marriage is conditional to the divorce taking 
place at the time of the occurrence of the lajl condition, fo it is in the 
ikme manner conditional at the time of the occurrence of the JirJl 
condition, becaufe they are both (with refpefl to the rule of divorce) 
as one thing, fincc that divorce cannot poffibly take place without the 
concurrence of both of them.— -To this our doftors reply that the cafe 
now under conhdcration is a vow, which, being an aft affefking the 
maker of it, refts upon his competency ; now the exiftence of mar- 
riage, at the period of fufpenfion, (that is, of making the vow,) is 
made conditional, in order that the penalty may to a certainty enfue 
at the perio«j*of the conditions fpecified taking place : and, in the pre- 
ient cafe, marriage aftually exifting at the period of fufpenfion, the 
vow holds good ; and the exiftence of marriage is allb rendered con- 
ditional at the time of the condition being completely fulfilled, in order 
that the penalty may take place within marriage ; becaufe this penalty 
Is divorce, which cannot take place but within marriage : but, in fihe 
prefent cafe, the time of the occurrence of the firft condition is neither 
a period w'ithin which the vow has any force, nor in which the 
penalty can take place ; wherefore that interval is confidered merely 
as the time of the continuance of the voiv, to which the exiftence of 
marriage is not abfolutely neceflary, as it depends upon the vower, 
a vow being an afl peculiarly affefting the maker of it, as was already 
remarked. 


(( 


* If a man (ay to his wife “ if you enter this houfe you are under Cafe of a man 
three divorces,” and he afterwards repudiate her by two exprefs 


divorces, and her lidit be fulfilled ; and fhe be afterwards married to 


iion 

and then re- 


another man, and he have carnal connexion with her, and divorce pudiating hi* 
her; and flie be then married to her firft hufband, and after that ^xpreffd^-** 


vcrccs ; 


• This and the following arc termed cafes of obliteration. They arc more fully treated 
of under the article Aila. 
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or by three 
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enter the iaid houfe, three divorces take place upon her, according to 
the two Elders*. — Mohammed lays that no more can take e£lie£l upon 
her than the one divorce remaining after the two which (he had al- 
ready received, as above ; and fuch alfo is the opinion of Ziffer.—Tht 
foundation of this difference, in point cff doctrine, is that the two 
divorces are held, by the Elders y to have been entirely annihilated by 
the circumftances of the intervening marriage, and hence the firft 
hufband ftill continues empowered with refjpeft to the three divorces 
[conditionally declared as above] upon the woman returning to him : 
—contrary to Mohammed and Ziffer, who hold that they are not an- 
nihilated, and therefore that in fuch event he continues empowered 
only with refpe(ft to the remainder of the three (as lhall be hereafter 
explained.) The effect of this difference of opinion appears in a cafe 
where a hulband, having fulpended one divorce upon the circumftancc 
of his wife’s entering a certain houfe, afterwards repudiates her by 
two divorces, and the woman, after having married another man, 
rlfeurns to her firft hulband, and then enters the houfe, in which cafe 
Ihe f\lls under the rigorous prohibition, according to Mohammed, the 
two former divorces not having been annihilated by the intermediate 
marriage ; but, in the opinion of the two Elders, fhe does not fall 
under the rigorous prohibition, as they conceive the two former divorces 
to have been annihilated. 

If a man fay to his wife you are under three divorces if you 
“ enter this houfe,” and he afterwards repudiate her by three ej^refs 
divorces, and (he marry another man upon the expiration of her Edit, 
and, after being divorced by him, be again married to her former 
hulband, and then enter the faid houfe, no effedl whatever enfues.— 
Ziffer fays that three divorces take place, becaufe three divorces are 
fulpended generally upon the condition, whether in viitue of the right 
from the prefent exiftiug marriage, or of that which recurs after the 


• Haneefa anJ Aboo 


intervening 
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intervening marriage with another ; and the expreffion is general, and 
not reJlriSitve ; hence therefore the occurrence of the three fufpended 
divorces may ftill be conceived poflible after the three divorces before 
given; for which reafon the vow alfo continues in force, as the per- 
manence of that is implied in the poffibility of fuch occurrence. — The 
argument of our doctors is that the penalty does not confift of three 
divorces generally, but of the three fufpended divorces, with refpeft to 
which the hufband is authorized, in virtue of the prelent exiftence of 
marriage, becaufe he has impolcd the vow upon himlelf for the pur- 
pofe of determent, and it is only the three divorces therein mentioned 
which can operate in that way, not thofe with refpedt to which he 
may be authorized by a fubfcquent marriage, an event the occurrence 
of which is not probable, the chances being lb much againll; it ; and 
the penalty conlifting of thofe three particular divorces being done 
away by the three divorces, (in confequence of which tl^ fubje£t of 
divorce no longer remains,) the vow is alfo done away: but it would 
be otherwdfe if, after a vow exprelled as above^ the hulband were to 
repudiate his w'ife by a Jingle irreverjible divorce, for there the vow 
remains in force, bccaule of the permanence of its fubjedl 

If a man fay to his wife “ when I have carnal connexion with 
“ you, you are under three divorces,” and he afterwards have carnal 
knowledge of her, divorce takes place upon the inftant of fuch carnal 
connexion taking place ; and here, although he Ihould not immedi- 
ately ceafe fuch connexion, yet he does not become liable for either a 
fine * or a proper dower; but the fine or dower becomes obligatory 
upon him if, after the fliorteft ceffation, he fhould again have carnal 
connexion with her. — This is analogous to a vow made with relpe<ft 
to a female flave; for if a mafter fay to his female flave ‘‘ when I 

* The fubjeft ftill remains, becaufe, after a fingle divorce, a wife continuCvS a legal 
fubjeftof two other divorces, until the expiration of her Edit* 

t Meaning the Akir^ or fine of trefspafs. 
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“ have carnal connexion with you, you are free,** and he afterwards 
have carnal knowledge of her, flic is emancipated on the inftant of 
fuch connexion; yet Ihe has no claim to a fine, although he fliould 
not immediately ceafe; but if, after a ceflation, he again renew the 
connexion, flie has then a claim to a fine. — This is the do<3:Fine of 
the Zdh 'tr-Ranvdyet.—\t is recorded from Aboo y'wfctf that a fine is due 
where he delays, although he fliould not entirely retreat and again 
renew the connexion, bccaufe this amounts to carnal conjunction after 
divorce or emancipation, on account of his continuing the aCt ; but pu- 
nifliment is not due, fince the whole is only one aSl-, in which, as the 
commencement afibrds no caufe for punifliment, fo neither is punifliment 
incurred by the accomplijhment of it ; but yet the fine is incumbent, as 
the commiflion of the carnal aCt upon a prohibited fubjeCt cannot be 
free from both punifliment and fine. The grounds on which the 
Zdhir-Ramdyet determines in this cafe, is that by Jama [the carnal 
aCl] is underftood the commencement of the abi ; and continuation is not 
commencement ; wherefore carnal connexion de novo is not implied : 
contrary to a cafe of ceflation and renewal, becaufe in that cafe the 
connexion takes place after divorce ; but yet, even in this inftanee, 
punifliment is not incurred, on account of the doubt occafioned by the 
unity of place and of paflion ; but, fuch being the cafe, the fine is in- 
cumbent, as the commiflion of the carnal adl upon a prohibited fubjeit 
cannot be free both from punifliment and fine. 

If, moreover, in the cafe now recited, the hufband had fu^ended 
a reverfible decree upon his commiflion of the carnal a£l, the divorce 
is virtually reverfed by his delay, agreeably to Aboo IToofcf ; but if he 
ceafe and again renew, it is then reverfed, according to all the 
do(flx>rs. 


SECTION. 
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SECTION. 

(yisTisNA; that hi Reservation or Exception. 

If a man fay to his wife “ you are divorced (adding) it pleafe Di\we,>y!th 
** God,” without any flop between, divorce does not take place, be.- of the will of 
caufe the prophet has faid “ •where a man makes a vow of divorce or ’ 

“ manumijjion, faying, if it please God, he cannot be forfwornf 
and alfo, becaufe the hufband has here introduced the words “ if it 
pleafe God” in the form of a condition, and hence the divorce is 
fufpended upon the will of God, and does not take place until the 
occurrence of the condition : but, the will of God not being known, 
nothing can be decreed which is fufpended upon it. — And here, as 
the fufpienfion deflroys the efte£l of the preceding words, it is a con- 
dition that the fame follow them connectedly, and w'ithout paufe, as 
in other fimilar cafes : and the words “ if it pleafe God” are here faid 
to be introduced in the form of a condition, becaufe they are not aClu~ 
ally conditional, as by a condition is underflood a thing not at prefeiit 
exifling, but the future occurrence of which is conceivable; wherefore 
a thing now exifling cannot be termed a condition ; nor a thing the ex- 
iflence of which is impofliblc ; and the will of God is of one or other 
of thefe defcriptions. 

What is here faid proceeds upon a fuppofition that the words nnkfsitbc 

^ ^ ^ ^ ^ ^ pronouTiceu 

“if it pleafe God” follow the preceding words immediately, and uitha 
without feparation, by a paufe; but if the man fhouldfirfl fay “ you 
“ are divorced,” and remain a moment or two filent, and then fay 
“ if it pleafe God,” the virtue of the former words is eflablifhed, be- 
caufe in that cafe the additional words come in as a retradlon from the 
firfl words which is not held legal. 


If 



DIVORCE. 


Book IV. 


If a man fay to his wife you are divorced, if it pleafe God,” 
and the die before the utterance of the latter words, divorce does not 
take place, becaufe on account of the refervation “ if it pkafe God,” 
the words preceding do not ftand or operate as a defire expreflTed. 

Objection. — As death prevents divorce, that is to fay, as it is 
on account of death that divorce cannot take place, it follows that the 
fame circumftance in the prefent cafe precludes the words “ if it pleafe 
“ God” and thereby prevents them from operating to annul the firft 
words in their effed, and thus it would appear that on account of the 
woman’s dying as above, the divorce fliould take place upon her, Ihe 
not having expired until after the words '•'■you are divorced f and befoi'e 
the utterance of the refervation “ if it pleafe God.” 


Reply. — Death operates to the prevention of divorce on account 
of its cutting off the fubjeit of it ; but it does not prevent the effedl of 
the refervation in the prefent cafe, as the validity of refervation de- 
pends upon that of the declaration, which refts upon the hufband, who 
is ftill living : but it would be otherwife if he (hould die before having 
uttered the refervation, as in that cafe it is not added to the preceding 
words. 


Divorce pro- 
nounced with 
an exception 
in point of 
number, 
takes place 
accordingly. 


If a man lay to his wife you are under three divorces all but 
“ onef two divorces take place; — and if he fay “ all but twof one 
divorce takes place ; for it is a rule that this figure of fpeech termed 
Ijitfnd^ is expreflive of a remainder from the whole of a given number 
from which an exception is made ; and this is approved, becaufe there 
is no difference whatever between a man’s faying (for example) “ I 
“ owe fuch an one nine Dirmsf or “ I owe fuch an one ten Dtrms 
“ all but one;” wherefore this mode of fpeaking by the exception of 
a part from the whole is approved, becaufe it amounts to a mention, 
limply, of what remains after the exception is made, as in the prefent 
inHance. 


But 
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But the exception of the nsohole from the whole is difapproved, 
fince, after exception of the whole, nothing whatever remains, the 
mention o^^nvhich might be eflablifhed ; and hence, if a man fay to his 
wife “ you are under three divorces all but three, the three divorces 
.'take place upon her, becaufe the exception of a whole from a whole is 
nugatory, and therefore not admitted to have any effedt. 

And here, as in the preceding cafes, the exception is of no efFedt, 
unlefs it be immediately connected with what goes before, namely, the 
fentence of divorce. 


CHAP. V. 

Of the Divorce of the Sich, 


If a man, lying on his deathbed, repudiate his wife either by one 
irreverfible divorce, or by three divorces, and die before the expiration 
of her Edit, flie is ftill intitled to her inheritance from his eftate : but, 
if he fhould not die until after the accomplifliment of her Edit, ihe has 
no claim. — Shefei maintains that Ihe is not an inheritrefs in either cafe, 
as the matrimonial connexion, which was the caufe of her inheritance, 

* By the Mujfulman law, a woman, on the death of her hufband, is entitled to an in- 
heritance f. om his eftate; but it is poflible that the hulband may fometimes be induced, 
from perfonal diflike, or other motivt, where he finds himfelf dying,, to repudiate his wife, 
in order to exclude her from her right of inheritance, in the event of his death; an injuf- 
tice which the rules and cautions laid d wn in this chapter are intended to counteradl and 
guard againft : fomc of them are alfo defigned to countera<Sl any fraudulent collulion be-- 
tween the wile and her dying hulband, to the prejudice of his heirs, 

IS 
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is difiblved by the divorce ; whence it is that if this imn were to re- 
pudiate his wife by an irreverfible divorce, and (be were to die within bes: 

before the deceafe of her hulband, the hufband do«t not inherit 
of her, the matrirnonial connexion which was the caufe of that rela- 
tionihip which intitled to inheritance no longer fcmaining.-^To this 
our dodiors reply that the matrinvmial connexion at a time of a mortal 
illnefs is a cauft of inheritance with reipedl to the wife ; but where 
the hufband is defirous of defeating this right by giving an irreverfible 
divorce, his intention is refilled, by poftponing the elFedt of his (en- 
. tence of divorce to the expiration of his wife’s £</;/, in order to (hield 
her from injury ; and fuch procraftination is polfible, as ^.marriage is 
accounted ftill to fubfift during the Edity with refpe£l to various of its 
elFedls, fuch as the obligations of alimony, refidence, and lb forth ; 
and hence it may lawfully be accounted to continue in force with re- 
lpe£l: to the woman’s inheritance : but, as loon as the Edit is accom- 
plilhed, a further procraftination is impoflible, becaufe the marriage 
does not then continue in any lhape whatever. — The cafe, however, 
is very different where the wife happens to die before her hulband, (as 
mentioned by Shafeiy^ for in this inftance the connitbial connexion is 
not a caufe of inheritance in the hufband, (in virtue of his right as 
connedted with her property,) becaufc fhe \vas not Jick but in health 
at the time of his pronouncing divorce ; and the connexion is diflblved 
with refpeft to his right, efpecially where he himfelf manifefts his 
defire that it fhould be fo, by pronouncing upon her an irreverjible di- 
vorce ; fince, as the connexion would be difl'olved though he were 
not defirous of the annullment of his right, it follows that it is fo 
where he is defirous, a fortiori. The mode in which the connexion 
may be diflolved without the confent of the hufband is by the wife, 
upon her deathbed, admitting the fbn of her hufband to carnal con- 
nexion and dying within her Edity in which cafe the hufband would 
not inherit of her, the matrimonial connexion with refpedl: to him 
becoming null, notwithftanding he does not confent to fuch annul- 
ment. 


If 
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If a woman require her hufband, who is fick, to repudiate her 
by an irrcverfible divorce, and he accordingly pronounce the fame 
upon her or, if he dehre her to choofe, and Ihe choofe herfelf, 
or, if the procure divorce of him in the manner of Khoola^ that is, for 
a compeniation, and he afterwards die before the expiration of her 
Edit ,- — the does not inherit of him, becaufe the only reafon for poft- 
poning the efFe£l of the divorce is a regard for her right, to the de- 
flru£tion of which the in this cafe contents. — But if fhe require him 
to repudiate her by a reverjible divorce, and he pronounce three divorces 
upon her, fhe inherits, becaufe a reverlible divorce does not diffolve 
the manilge ; and hence her requifition of fuch a divorce does not im- 
ply her confent to the deftruflion of her right. 

If a man, upon his deathbed, declare that he had repudiated his 
wife by three divorces, at fuch a time, during health, and that her 
Edit had pafled, and fhe confirm this, and he afterwards make an ac- 
knowledgment of his being indebted to her in a certain fum, or be- 
queath her a legacy, fhe will, in the event of his deceafe, be entitled 
to that fum of the three which is the leaft, the legacy, the debt, or 
her proper inheritance ; — that is to fay, if her inheritance be of fmaller 
amount than the debt or the legacy, it goes to her, and fb of the others. 
—This is the doctrine of Maneefa . — The two difciples fay that the ac- 
knowledgment or bequeft are either of them legal, and therefore that 
the woman is entitled cither to the whole of the acknowledged debt, 
t to the entire legacy, (provided that docs not exceed the third, or 
devifable proportion of his property *,) as the cafe may be.— And if 
the hufband, in conformity with the requifition of his wife, pronounce 
three divorces upon her on his deathbed, and afterwards acknowledge 
himfelf indebted to her in a certain fum, or bequeath her a legacy, 
fhe is in this cafe entitled to whatever is of leaf!; value, the debt, the 
legacy, or the inheritance, according to all except Ziffei , who fays 

This, which is termed SiU Mai, is fully explained in the Book of Wills, Vol. 
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that flie is entitled to the whole bequeft, (not exceeding the thir<l of 
his property,) or to the whole of the debt acknowledged, becaule her 
right to inheritance being annulled by her requiiition of divorce, the 
obftru£lion to the legality of the acknowledgment or bequeft (namely, 
the matrimonial connexion,) is removed.— The argument of the dif» 
ciples, with refpe6l to the former cafe, is that when the hulband and 
wife agree refpeftiag his having divorced her, and her E,dit having 
palled, fhe from that period becomes a ftranger to him, and he no 
longer remains liable to lufpicion, (that is to fay, in the prelent cafe, 
fulpicion of his preferring her before his other heirs, and giving her 
more than her right, which is inheritance^ whence it il^-that his 
evidence to her advantage is credited ; and it is alfo lawful for him to 
pay her his Ztikdt, or to marry her lifter, or for her to marry another 
man : contrary to the fecond cale, as there the Kdit ftill remains unac- 
complilhed, and the continuance of that affords ground for fuch fuf- 
picion : now the fubje£t of fulpicion is a circumftance as yet concealed 
and “Unknown, wherefore the ground for fufpicion is regarded, and 
not the adiual fadi fufpefled or apprehended ; and as the continuance 
of the JLdit affords ground of fufpicion, the effeifi of fufpicion is efta- 
blilhed, namely, the invalidity of acknowledgment, or bequeft ; and 
hence allb is eftablilhed the incredibility of the evidence of hulband or 
wife refpedling each other ; as well as the incredibility of evidence, in 
refpedt to relations either by blood or by marriage ; lince marriage and 
affinity are grounds of fufpicion.— The argument of Haneefa is that 
fuli«cion cxifts in either inftance ; in the fecond, becaufe a woni||b 
may choofe divorce, in order to open to her the door of acknowledg- 
ment, or bequeft, fo that Ihe may receive more than her proper in- 
heritance ; and in the firf, becaufe it may happen that the hulband and 
wife may form a collulion, and agree to hold forth their leparation and 
the completion of her "Edit, in order that he may be enabled to favour 
her, by giving her more than her juft inheritance ; and the fulpicion 
is confirmed where the fubfequent acknowledgment or bequeft appears 
to be of more value than the inheritance, on which account it is that 

fuch 
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eftablifhed in the latter circumftance, but not -in the former , — There 
are various cafes recorded correfponding with thefe at prefent recited, 
and which proceed upon the fame rules. — It is to be obferved, how- 
ever, that what is here faid, vi%. “ where he dies that way, or is 
“ flain,” fhews that there is no eflential difference between the two 
cafes, where he dies in the way mentioned, or in any other way, 
the fame as a hufband confined to a fick bed, who happens to be 
llain. 


.A conditional 
divorce pro- 
nounced in 
£cknefs, does 
not cut oiF the 
wife from her 
inheritance, 
unlefs the 
condition be 
her own ad ; 


If a man, being in health, fiy to his wife “ when the firft of 
“ fuch a month arrives” — (or) — “ when you enter this houfe”— — 
(or) — “ when fuch an one repeats evening prayers” — (or) — “ when 
“ fuch an one enters this houfe,” — “ you are under divorce,” and 
the thing mentioned take place at a time when he is fck,, (he does 
not inherit of him : — but if he were to make fuch a condition upon his 
deathbed, fhe inherits in all thele cafes except one, namely, ‘ ‘ when 
“ you enter this houfe.” — It is to be obferved that the fufpenfions 
now treated of are of four different kinds; — first, where divorce is 
fufpended upon the arrival of a fpecified time; — secondly, where it 
is fufpended upon the ad of a ftranger; — thirdly, where it is fuf- 
pended upon theadof the hufband himfelf; — and fourthly, whereit is 
fufpended upon the ad of the woman ; and each of thefe again are of two 
deferiptions ; one, where the fufpenfion is declared in health, and the 
condition occurs in licknefs ; the other, where both take place in fick- 
nefs. In the two firjl inflances, namely, where the hufband fufpends 
the divorce upon the arrival of a fpecified time, by faying “ when the 
“ firfl of fuch a month arrives you are under divorce,” or where he 
fufpends it upon the ad of a flranger, by faying “ when fuch an one 
“ enters the houfe,” (or) “ when fuch an one repeats evening 
“ prayers,” if the fufpenfion and the condition both occur in ficknefs, 
the woman is entitled to inherit of her hufband, becaufehis intention here 
appears to be evafion, from the circumftance of his fufpending divorce 
at a time when the wife’s right is infeparably conneded with his pro- 
perty: but if the fufpenfon take place in health, and the condition in 

ficknefs. 



Chap, V. DIVORCE- 

Jicknefs^ the woman does not inherit of him. — that in this 
laft cafe alfo (he inherits, becaufe whatever is fufpended upon a con- 
dition takes place on the occurrence of that condition, and is then like 
the fulfilment of a promife ; and alfo, becaufe in this cafe divorce oc- 
curs during Jicknefs. — The argument of our do6t:ors is that the ante- 
cedent fufpenfion induces divorce at the time of the occurrence of the 
condition confequentlally ^ but not deftgnedly^ and injury is not eftablifh- 
ed but from dejign ; the aft of the hufband, therefore, is not to be fet 
afide by the annulment of its efFeft, namely, non- inherit ance* And, 
in the third inftance, (that is, where the hufband fufpends the di- 
vorce upon his own aft,) he is coiifidered as an ILvader^ and the 
woman inherits of him, whether the fufpenfion take place in health, 
and the condition in ficknefs, or both occur in ficknefs; and alfo, 
whether the aft be of an av^oidable or an unavoidable nature; the reafon 
of which is, that the hufband on this occafion evidently dcfigns to de- 
feat his wife’s right, whether by the fufpenfton, or by producing the 
condition during a mortal illnefs. 

Objection. — It would feem that the hufband is not an evader 
where the condition is an aft of an tmavoidable nature. 

Reply. — In the cafe now under confideration, although the aft 

of condition be unavoidable by him, yet it is in his power to avoid 

the fufpenfion of divorce upon that aft, and hence his aft is fet afide, 

in order that the woman may not be injured. — And in tht fourth 

inftance, (that is, where, the hufband fufpends divorce upon an aft of 

the wife,) if the fufpenfion and condition both occur in ficknefs, and 

the aft be of fuch a nature as may be avoided by the woman, (fuch 

^ • • • 
as fpeaking to Ztyd^ for inftance,) fhe does not inherit, as fhe in this 

cafe confents to the divorce ; but if the aft be of a nature unavoidable 

by her, (fuch as eating and drinkings or prayer^ or converfirig with her 

parents fhe is entitled to inherit of her hufband, as fhe is compelled 

to the performance of fuch afts, lince, it fhe were not to perform 

them, there is fear of her perifliing either in this world or the next; 

and confent cannot exift where fhe afts from unavoidable nccefiity; 

but 
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but if the fufpenfion take place in health, and the condition in Jicknefs, 
and the a£l be of a nature twoidable by the woman, fhe does not in- 
herit, for evident realbns. And where the a£t is of an unavoidable na- 
ture, the rule is the fame, with Mohammed and Ziffer, (that is, ihe 
does not inherit,) becaufe, on this occafion, no a<S appears on the 
part of the hufband, after the connexion of the wife’s right with his 
property. — With the two didders, on the contrary, flie does inherit, 
becaufe the hulband in this cafe obliges her to the commiflion of that 
aft, and for that reafon the aft becomes his own, flie being only as 
his inftrument ; as in a cafe of compulfion, a compellee being one who 
is ftraitened between two things, in which predicament the wife here 
ftands, fince, if (he perform the aft of condition, (he fuftains the injury 
of divorce, and if (he refrain (he is in danger of perilhing either here 
or hereafter. 

If a man pronounce upon his wife three divorces in (icknefs, and 
afterwards recover his health, but happen to die before the expiration 
of her £(///, (he does not inherit. — fays that (he inherits, be- 
caufe the hulband in this cafe appears to have intended evafion ; but to 
this our doftors reply that the (icknefs in which divorce was pro- 
nounced having been removed by the intermediate recovery of 
health, the laft (icknefs, which follows, is the fame as health, 
whence it appears that her right is not connefted with his pro- 
perty, and therefore the hulband is not an evader in divorcing 
her. 


If a (ick perfon pronounce three divorces upon his wife, and (he 
afterwards apoftatize from the faith, and again return to it, and the 
hulband then die before the expiration of her F.dtt, (he does not in- 
herit of him : if, however, (he were not to apoftatize, but (hould 
admit the (bn of her hu(band to carnal connexion, (he inherits.— 
The difference between thofe two cafes is, that by apoftacy her ca- 
pacity 
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pacity of inheritance is deftroyed ; whereas, by admitting the fon of 
her hulband '%) the commiffion of the carnal a£l it is not fo, for al- 
though this renders her prohibited to her hulband, yet it does not 
forbid her competency of inheritance, fince prohibition and inhe- 
ritance may be united in the fame perfon, (as, for inftance, in a mo- 
ther or a JiJier^ wherefore ftie inherits in this cafe : but it would be 
different, if Ihe were to admit the fon of her hufband to carnal con- 
nexion during the exiftencc of marriage, becaufe feparation is the con- 
icquence, whence it appears that (he confents to the deftru£tion of 
the matrimonial connexion, which is the occafion of her inheritance, 
whereas, if (he admit the Ion of her hulband to carnal connexion 
after the latter having pronounced three divorces upon her, pro- 
hibition is not eftablifhed by that a£t as it had been already eftabliflied 
by divorce. 

If a man, being in health, flander his wife, that is, accufe her 
of adultery, and afterwards make afleveration refpedling the fame on 
his deathbed, fhe inherits of him . — Mohammed fays that fhe does not 
inherit; but if the flander be alfo declared upon his deathbed, fhe 
inherits, according to all our dodtors. — The reafon of this is that the 
flander amounts to the f ufpenfion of divorce upon a thing unavoidable 
by the woman, as it conftrains her to oppofition *, that fhe may re- 
move from herfelf the fcaadal of the imputation. 

If a man make an Ajla -t, or vow of abftinence, from his wife, 
during health, and fhe become divorced, in confequence of it when 
he is upon his deathbed, fhe does not inherit of him ; becaufe Atla 
is a vow of abftinence, from carnal connexion with her for the fpace 

♦ That is to fay, forces her to require her hufband to verify his accufetion by a 
Of foUmn ajjeveration^ before the magiilratc, which, if he does fo, occafioxis divorce.— f or 
a full explanation of this fee Chap. X, treating of Laan, 

f See Chap. VII, 
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in every cafe. 


of four months, which at the end of that period occafions divorce, 
and hence it amounts to a fufpenfion of divorce upon <tile arrival of a 
Ipecified time, being the fame as if he had faid to her “ upon the 
“ lapfe of four months, if I have not carnal connexion with you 
within that period, you are divorced;” which was already ex- 
plained. 

If a man upon his deathbed repudiate his wife by a reverfblt di- 
vorce, fhe inherits of him in all the cafes here recited, becaufe the 
marriage is not finally diffolved, fince it continues lawful for him to 
have carnal connexion with her; and fuch being the cafe, the prin- 
ciple upon which Ihe inherits Hands Hill unimpeached. 


'Note. — In all thefe cafes where it is faid that the wfe inherits, 
it means, “ in cafe of the deceafe of the hujband, before the ex~ 
“ piration of her the reafon of which has been already 

mentioned 
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Of Rijaatf or returning to a divorced Wife. 


RijaAt in its primitive fenfe means rejlitutioti', in law it fignifies a Definition of 
hufband returning to, or receiving back, his wife after divorce, and 
reftoring%er to her former fituation, in which (he was not liable to 
reparation from the paffing of her courfes, or of the (pace of time cor- 
relponding with their periods, and which (he recovers by Rijadt ; this 
is the definition of it in the yama Ramooz : from what occurs refpedting 
it in the prefent work, it appears (imply to mean tbe continuance of 
marriage. 


It a man give his wife one or two divorces reverfible, he may take A man 
her back any time before the expiration of her Edlt^ whether (he be 
defirous or not, God having (aid in the Koran “ ye may retain 

W* f wv ■ W T 

“ THEM WITH HUMANITY,*’ where no diftindtion is made with re- fibledivorces 
fpedl to the wife’s pleafure, or otherwife ; and by the word retain is 
here underftood Rijadt^ or returning to, according to all the com- 
mentators. 

The exiftence of the Edit is a condition of Rlladt, becaufe by provided he 
Rljadt is underftood a continuance of the marriage, (whence the term ° 
retain is applied to it,) and this cannot be eftablifhed but during tlie 
Edit, fince after that is paft the marriage no longer remains. 

RiJ AAT 
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RijaAt is of two Ipecies; the first is termed exprefs^ where 
the hulband fays, for example, “ I have returned to, (or taken back,) 
“ my wife,” or addreffes the fame to her perfbnally ; and the skcond 
implied^ where [he has cairtial connexicMi, or takes conjugal liberties 
with her, fuch as viewing thofe parts of her which are ufually con- 
cealed, and fo forth. — ^This fecond defcription of Rijadt is according 
to our dodtors. Shafe'i fays that the Rijadt is not approved, or regular, 
but where it is exprefsly pronounced by the hufband, (provided he be 
able to fpeak,) becaufe Rijadt ftands as a marriage de novo ; and (acr 
cording to him) carnal connexion with the wife is in this cafe pro- 
hibited, on account of its legality having been annulled by the divorce, 
which is a difiblver of marriage, for it would appear that the mar- 
riage is itfelf diflblved by a divorce, although it be of the reverfible 
kind, were it not that the law there leaves to the hufband an option 
of Rijadt, which is the foie reafon why he confines its efFeft to the 
prohibition of carnal connexion, and' does not extend it to a diflblution 
of the marriage itfelf. — ^The argument of our dodlors is that by Rijadt 
is underftood a continuance of the marriage, as was before explained ; 
and this may be fhewn by an a£J, as well as hywords, for adis fome- 
times evince continuance ; as in the cafe of abolifhing the option of a 
feller ; that is to fay, in the fame manner as the abolition of the op- 
tion of a feller (which is the continuance of property) is proved by art 
adl, fo alfo in the prefent cafe j now ads peculiar to marriage are figns 
of the^ continuance of it ; and the carnal connexion , or other ads, as 
before flated, are peculiar to marriage, efpecially in the cafe free 
women, fince, with refped to them, they cannot be lawful llbt 
through marriage, — and, with refped to female Haves, , they are 
fbmetimes lawful by right of marriage, and fometimes by right of 
pofleflion: contrary to touching, or looking at pudenda oi a woman, 
•without lufl, .becaufe that is fometimes lawful without marriage, as 
in the cafe of z.pljyjician or midwife', and the fight of other parts than 
the pudenda fometimes happens to people who refide together ; and as 

a wife refides with her hulband during her Edit, if fuch an accident 

were 
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,»'ere to imply Rijadt^ he might then give her another divorce, to her 
injury, as it would protradt her Edit. 

It is laudable that the hufband have two witnefles to bear evidence 
to his Rijadt ; yet if he have no witnefles the Rijadt is neverthelefs 
legal, according to one opinion of Shcfci. — Mdlik holds that it is not 
lawful without witnefles, God having fo commanded, faying, in the 
Koran, “ retain them with humanity, or dismiss them 

“ WMTH KINDNESS, AND TAKE THE EVIDENCE OF TWO WITNESSES 
“ OF YOUR OWN PEOPLE, AND SUCH AS ARE OF JUST REPUTE 

•—where, the imperative being of injundiive import, the taking of 
evidence appears to be incumbent . — To this' our dodtors reply that in 
all the texts which occur concerning Rijadt, it is mentioned generally, 
and not under any reftridlion of being witnefled ; moreover, by Rijadt 
is to be underftood (as was before flated) the continuance of marriage, 
to which evidence is not a neceflary condition ; as in a cafe of Aila, 
for inftance, where it (the Aila or vow (f abjiinmee') is done away 
by the carnal adt, to which there are no witnefles but yet the 
taking evidence to Rijadt is laudable, for the greater caution, fo as t6 
put it out of the power of any perfbn to contradidt it. — With refpedl 
to the lacred text quoted by Mdlik, the imperative is to be taken, not 
in an injunSiive, but in a recommendatory fenfe ; for in this inftancfc 
retaining them, and feparating from them, are connedted by the inter- 
mediate particle “ or,” the text faying “ retain them, or dis- 
“ MISS them, and take two WITNESSES, &c.” from which it 
appears that the calling witnefles is laudable only, and not injundlive, 
in the prefent cafe, becaufe, in feparation, it is held to be laudable 
only, by all the dodlors. 

J.T is alfo laudable that the hulband ^e his-wife previous informa- 
tion of his intention of Rijadt, left the fall into fin ; for, if the be not 
fiwareof his intention, it is poflihlc that (he may marry another huf- 

of her Edit, and that he may'have 
P p 2 carnal 
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carnal connexion with her by an invalid marriage, which is pro^ 
hibited. 

If, after the accomplilhment of the woman’s lier hufl)and 
were to declare that he had taken her back, before the expiration of 
it, and Ihe confirm this, Rijaat is eftablilhed : but if fhe deny the 
fadl, her declaration is credited,- becaufe the hulband in tiris cafe pre- 
tends to have performed an a£l which is not at prefent in his power; 
and his declaration is therefore liable to fufpicion, and is not to be 
credited unlefs that be removed by the woman’s confirmation. — It is 
to be obferved that the oath of the woman (according to Haneefd) iS 
not neceflary. — This is one of the fix cafes of which arc 

difcuflM at large in the Book of Marriage. 

If a man, having repudiated his wife by a reveffible divorce, after- 
wards fay to her “ I take you back,” and Ihe reply “ my Edit is 
“ paft,” the Rjjadt is not valid, according to Maneefa. — The two dif- 
.ciples fay that it is valid, becaufe it occurs within the Edit, that 
being accounted to continue until the woman gives notice of its com- 
pletion ; and in this cafe the RJjadt takes place before fuch notice ; 
hence alfo it is that if the hulband fay to her “ I have divorced you,” 
and Ihe reply “ my Edit is pafled,” ftill divorce takes place.— The 
argument of Haneefa is that the Rijadt appears to occur, after the com- 
pletion of the Edit, becaufe the wife is truftee with refpeft to her 
declaration of her Edit being completed : — and as to the cafe of di- 
vorce cited by the two dilciples, it is not admitted by Hanerfa, for 
divorce in fuch a circumftance, according to his opinion, would not take 
place : — admitting however that it did take place, it may be replied that 
divorce takes place from the declaration of the hufband, after the com- 
pletion of the Edit, (by his Haying “ that he had divorced her during 

• Cafes treating of the necelEty of a wife’s confirming any queilion reipe£ting her 
marriage by oath. 


“ her 
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“ her becaufe this is a fcverity* upon himfelf, and may therefore 

be allowed credit : contrary to rcturnmg to a wife, as that cannot be 
eftablifhed by a declaration made after the expiration of the Edit, fince 
fuch declaration affeds another perl'on. 

If the hulband of a female (lave, after her Edit is pad, declare that 
he had taken her back during her Edit, and her owner confirm his 
declaration, but (he herlelf deny it, (he is to be credited, according to 
Haneefa, The two difciples fay that the confirmation of her o\\ tier 
is to be credited, becaufe her perfon is his property, and hence he 
makes a declaration in favour of the hufband, refpefting a thing which 
is his particular right; this, therefore, is analogous to a cafe where a 
mafter makes a declaration concerning his flave’s marriage; — that is 
to fay, if a man afl'ert that he had married the female flave of fuch an 
one after the expiration of her Edit, fhe denying and her mafter con- 
firming his aflertion, the declaration of the mafter is to be credited in 
preference to that of the flave ; and fo likewife in the cafe in queftion. 
— To this our dodors reply that the efficiency of Rijadt is founded 
upon the Edit, becaufe, if that ftill exift, the former is good and 
valid, but not otherwife; and as the declaration of the female flave is 
to be regarded concerning her Edit, it muft in the fame manner be re- 
garded with refped to what is founded upon it. But if the above cafe 
be reverfed,— that is, if the flave confirm and the owner deny the 
hufband’s aflertion, — the denial of the owner is to be credited, accord- 
ing to the two dilciples, (and alfo according to Haneefa, in the Ra- 
wdyet-Saheeh,') becaufe her Edit no longer remains, and the right to 
the Matdt, or prefent -j", refts with her owner; wherefore her afler- 
tion is not to be credited to the prejudice of her mafter’s right, as fhe 
is in this cafe liable to lufpicion ; — cojrtrary to the former- cafe, in 

* Becaufe (if fhe had been before under tivo fentcnccs of divorce) this is a third 
tence, which repudiates her from him by the rigorous prohibition. ^ 

See Book II. Chap. III. 
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which the owner, by confirming the aflertion of the hufiband, ac- 
knowledges the continuance of Edit at the period of Rijadt ; and fup- 
pofingthis to be the cafe, his [the owner’s] authority difeppears; his 
right, therefore, is not injured by her denial, and hence that is to be 
ci edited. — If, however, in this cafe the female flave aflert that her 
E.dlt is paft, and the hulband and liwner unite in faying that it 
is not paft, her aflertion is to be credited, (he being truftee with 
refped to what (he fays, as having foie information upon the point in 
difpute. 

At what time When the menftrual difeharge, in the third courfes after divorce, 

the power of . . , , , r rf ^ 

Xi/aat ter- contuiues for ten days, or upwards, the power or Ktjaat terminates 

mnate*. upon the ftoppage, although the woman Ihould not yet have per- 
formed her cuftomary ablutions : but if it flop within lefs than ten 
days, the power of Rijadt does not terminate till fuch time as the ab- 
lutions are performed, or the hour of prayer is paft. The reafon of 
this is that a menftruation is not accounted to exceed the (pace of ten 
days, and hence the woman’s purification is underftood on the inftant 
of the ftoppage, at any time beyond that period; and the power of 
Rijadt confequently terminates ; whereas, v'hen it flops nvithin that 
period, it is pofiible that it may ftill return, and hence her purifica- 
tion cannot be finally determined until the cuftomary ceremonies of 
ablution, &c. are performed.— What is now advanced applies to the 
cafe of Mujjulman women only ; but with Kiiabees the power of i?/- 
jmt terminates on the inftant of ftoppage of the menftrual difeharge 
in the third courfes after divorce, although it fliould happen •within 
ten days, becaufe with fuch women no other fign is requifite to 
eftablifti purification than the fimple ceffatiotiy as they arc not held, 
by our dodlors, to be fubjefl to the injunftion of the law in this par- 
ticular. 

» ? ■* ^ 

f* 

The power of Rijadt terminates where the woman performs the" 
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teywmnim and repeats the ufual prayers, according to Mancefa and 
Aboo 1 oofc^. — ^This proceeds upon a favourable conftruction of the 
law. — Mohammed fays that it terminates immediately upon the per- 
formance of and this opinion is conformable to analogy, 
bccaufe the teyummim^ where water is not to be had, ftands as a pu- 
rification, having the fame virtue with ablution, as being a fubfli- 
tute for it. — ^The argument of Haneefa and Aboo Toofaf is that fand 
or dufl: is rather a dejiler than a pur 'ijier^ as it fods the body, and the 
latter even adheres to it ; and rubbing the body therewith is admitted 
to be a purification from neceflity only ; but this neceffity does not 
abfblutely exifl until the proper hour of prayer arrives; and that 
which IS eftablifhed through necejjlty is reftridled in its virtue to the 
particular point which occafions the neceflity; and hence the teyum- 
mim is regarded with refpeil to prayer only, and not with refpe<3: to 
the termination of the Edit. — Some dodtors have delivered it as the 
opinion of the two Elders^ that the power of Rijaat terminates upon 
the commencement of prayer : others firy that it does not terminate until 
the conclujion, in order that the rule rcfpedling the repetition of prayer 
may be fulfilled. 

Where the woman, in performing ablution, omits any part of 
her perfon, if it be a complete limb., (fuch as the hand or foot, for in- 
ftimce,) or more, the power of R/j ad t does not terminate +: but if 

* According to the MuJJultmn law, rto religious aft can be performed without a pre- 
vious purification, by ablution, where water is to be had, or, in defeft of water, by teyunt- 
mimj that is, rubbing the hands, face, and other parts of the body, with fand or duft. A 
woman, while in a flate of impurity, is incapable of any religious aft ; and hence this 
formal purification is requifite upon the floppage of the menftrual difeharge. The point 
Upon which the cafe here confidered turns is whether, as the teyuTnmim is only a fubftitute 
for ablution, the power of Rijaat continues until her repetition of prayer, or whether it 
terminates immediately upon the performance of that aft, 

+ That is, as the ablution is in this cafe incomplete, the power of Rijaat docs not 
terminate until prayer’, but when that is repeated, it terminates of courl’e, — the woman’s 
purification being then fully 

7 


the 



ig6 D I V O R C E. Book IV. 

the part omitted be lefs than a //»;^ (a finger, for inftance) it ter- 
minates. — The compiler of the Heddya obferves that this rule pro- 
ceeds upon a favourable conftruition of the law ; for analogy would 
didate, in this cafe, that if a complete limb be through forgetfulnefs 
omitted, the power of Rtjadt difcontinues, becaufe the woman has 
performed the oblution upon the greateft number of her limbs, and 
the rule of the whole applies to the greatefl number ; whereas, on the 
other hand, in the omiflion of any part fi:>ort of a complete limb, it 
would fuggeft that the power of Rtjadt ftill remains, becaufe the laws 
refpefting Jandyat and the courfes do not admit of divifion, and 
hence, where the power of Rijadt remains with relpe<fl: to a part, it 
continues with refpedt to the whole, as in the liberty of prayer, for 
inftance ; in fliort, analogy requires that the rule be the fame in both 
cafes : but the reafon for a more favourable conftrudtion is that there 
is an eflential difference in the two cafes, becaufe any part Jhort of a 
complete limb foon becomes dry, efpecially in hot weather, and hence 
it is not certain but that part may have undergone ablution together 
with the reft, for which reafon it is here faid that the Rijadt termi- 
nates ; whereas a complete limb does not quickly become dry ; nei- 
ther can the omiflion of fo large a portion of the perfon, in ablution, 
be aferibed to forgetfulnefs. It is recorded from Aboo Toofaf that the 
omiflion of ablution with refpe6t to the mouth or noftrils is the fame, 
as with refpeft to a complete limb; but it is elfewhere recorded from 
him that thefe ftand the fame as any part fhort of a complete limb, 
(and of this opinion is Mohammed,') becaufe there is a difference 
of opinion concerning the divine injun<ftion direding the ablution of 
thofe parts, 

A huiband If a man divorce a wife who is pregnant, or who has brought 

may take 

* To underftand th<j fcope of jthiscafe, It is requifite to advert to one of the funda- 
mental laws of divorce, — that a divorce pronounced upon a woman with whom the hujhand 
has not had carnal connexion is^ in all cafesy irrcverftble* The cafe here con/idcred fup- 

poles 
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forth a child, and declare that he has never had carnal connexion with 
her, he is neverthelefs at liberty to take her back, becaufe where the 
pregnancy appears within fuch time as renders it poffible to be de- 
rived from him, to him it is to be aforibed ; and this circumftauce 
proves his connexbn with her, whence a right of Rijadt is eftabliflied 
in him, as the divorce thus appears to be reverfible; and in the fame 
manner, where the parentage of the child born of her is eftablifhed 
in him, his connexion with her is alfo eftabliflied ; and it thus appear- 
ing that (he has been enjoyed by him, the divorce is confequently re- 
verlible ; and his declaration is in either cafe null, as the law denies 
it, becaufe, by aferibing the woman’s pregnancy, or the birth of the 
child, to the carnal aft of the hufband, it eftablifhes her marriage, and 
confequently his right of Rijadt^ a fortiori . — It is to be obferved that 
by the hufband divorcing a wife who has brought forth a child is here 
meant divorce after delivery ; for if the child were born after the di- 
vorce, the Edit would be thereby accomplilhed, and the power of 
Rijadt would terminate of courfe. 
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If a man retire with his wife in fuch a way as amounts to a Khal- A man ac- 
wat SaJieeht and afterwards divorce her, declaring that he has not thTthelfad^ 
had carnal connexion, he has no power o( Rijadt y becaufe that would 
have been confirmed to him by his commiffion of the carnal aft ; but Ws 

vorced wife 

he acknowledges that this has not taken place, and hence his declar- has no power 
ation is credited, as it operates to the prejudice of his right ; and the 
law does not on this occafion deny his declaration, becaufe a woman’s ‘ 

right to her ftipulated dower is founded upon her making delivery of with her. 
her perfon, and not upon her hufbaud’s feizin of it : contrary to the 
former cafe, as there the law is repugnant to the hufband’s declar- 
ation. 


pnfes the hufband to have repudiated his wife by a fentence of divorce tmdefinedy that if 
without fpecifying whether it is reverfible or irreverfbUt for if he were to declare it under 
tlic latter defeription, it holds fo at all events. 

Vm-. I. Q q 
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Ip a man divorce his wife after a retirement, and again take her 
back, and afterwards aflert that he has not had carnal connexion with 
her, and fhe ftiould be delivered of a child within a day fliort of two 
years after divorce, the Rijaat is valid notwithftanding his affertion, 
becaufe the parentage of the child is cftabliflied in him, as the woman 
had not declared the completion of her Edtty aiid a child may be fup- 
pofed to continue fo long in the womb, whence the hufband is cpn- 
lidered as having had carnal connexion with her before divorce, be- 
caufe if her pregnancy were afcribed to fuch connexion after divorce, 
the marriage ftands diflblved on the Inftant of divorce, on account of 
its not having been then confummated ; and of courfe the fublequent 
canial connexion is unlawful ; and Mujfulmans are not ftippofed to com* 
mit any unlawful afts. 

may If a man fufpend the divorce of his wife upon the circumftance of 
her producing a child, and Ihe be delivered of a child, and again of 
another within not lefs than fix months after, although it were more 
than two years, Rijaiii is eftablifhed *, provided the woman have not 
declared the completion of her Edity becaufe divorce taking place upon, 
the woman in confequence of her firft delivery. Edit- was incumbent 
upon her ; and her fecond child mull: be fuppofed to proceed from* an 
embrace of the hufband during the Edit, which a£t on his part amounts 
to a formal reverfal of the divorce; 

If a man fay to his wife “ every time that you produce a child 
“ you are under divorce,” and fhe be delivered of three children at 
three feparate births, that is, within not lefs than fix months of each 
other, Rijaat is eftablifhed by the birth of the fccand child, and in the 
fame manner by that of the th 'irdy becaufe, upon the birth of the firjl'y 
divorce takes place, and Edit is incumbent, and upon that of the 

* That is to fay, the mail is confidcred as having taken back his wife^ (See the be- 
ginning of this chapter.) 


fecond 
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•fecond Rijadt is eftabliflied, for the reafon before obferved, that It 
muft be fuppofed to proceed from aix embrace of the hufband during 
the £«///> and a fecond divorce takes place, becaufe the Jbiufband has 
fufpended divorce upon childbirth with the exprellion “ every time 
“ that” and Rdit is incumbent in confequence of this divorce; and 
by the birth of the third, Rijadt is again ellablilhed, for the fame rea- 
fon as above, and a third divorce takes place in the fame manner as 
the fecond: and in this cafe the liSt is to be counted by the courfes, 
becaufe the woman is not pregnant, but fubjetSl to courfes, at the 
period of each divorce taking place upon her. 

It is allowed to a woman under reverfible divorce to adorn herfelf, ^ ''oman 

under rever- 

as Ihe is lawful to her hulband on account of their marriage ftill fibie divorce 
holding ; and as Rijadt is laudable, and her adorning of her perfon herfdf. 
may excite him to it, the action is therefore permitted by the 
law. 


It is not proper for a man, having a wife under reverfible divorce, 
to approach her without previous intimation, or letting her hear his 
footfteps: — this is where he has no intention o( Rijadt becauie a 
woman is fometimes undrefled, and it might happen that if he were 
to come upon her unawares he would fee parts of her, the fight of 
which occafions Rijadt ; and this not being his intention, he would give 
her another divorce, which would protrait her Edit, 
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not approach 
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A MAN cannot carry with him, upon a journey, a wife whom he A diverted 
has repudiated by a reverfible divorce, until he have called witnefles to 
bear evidence to his Rijadt. -^Zider fays that the hufband has fuch a 

^ ^ ^ ney, uniJl 

power, becaufe their marriage ftill holds; which is the reafon why 
he may lawfully have carnal connexion with her, according to HaneeJ'a. 

— The arguments of our doitors are twofold; — first , the word of God, 
who has laid “ take them not forth from their dwellings,” 

0.-1 X , where 


eilablinied. 
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where the text applies to the women under reverfible divorcej the 
tying of whom upon a journey is the removal of them from their 
dwellings, iind is therefore illegal; — secondly, the only reafon why 
the effect of a fentence of reverfible divorce is poftponed to the accom- 
plilhment of the Edit is, the poffible intention or wilh of the hulband 
to take back his wife; but where he does not do lb brfore the Edit is 
accomplilhed, it appears that he had no fuch wilh or intention, in 
which cafe it would be evident that the fentence took effe£t upon the 
inftant of his pronouncing it, and that the wife was confequently fe- 
parated from that period ; for if the elFeft of the fentence were in 
reality reftridted to the completion of the Edit, another Edit would 
then always be requilite after the firll ; and hence, as it appears that 
the wife is, in efFedt, as a Jiranger to her hulband, from the time of 
the fentence of divorce, it follows that he has no authority to carry 
her forth ; whence it is here faid that he cannot carry her upon a 
journey until he has called witnefles to bear evidence to his Rijadt\ 
-—in which cafe the Edit is annulled, and his authority re-ella- 
blilhed. 

Carnal connexion with a wife is not rendered illegal by a rever- 
lible divorce, according to our dodbors. Shafdi maintains that it is 
rendered illegal thereby, lince the connubial connexion is dillblved, 
becaufe of the appearance of that which terminates marriage, namely, 
his fentence of divorce. — The argument of our dodtors is that the con- 
nubial tie Hill continues, infomuch that the hulband is at liberty to 
take back his wife, even againll her will, becaufe a right of Rijadt is 
referved to him out of tendernefs, in order that he may be enabled to 
recover his wife when he becomes alhamed of having divorced heir; 
and this neceffarily implying that he is empowered to recover her, his 
being fo proves that Rijadt is a continuance of the marriage, and not a 
marriage de nova, as a man cannot marry a woman againll: her will. 
With 1‘eipedl: to what Shafei advances, that “ the connubial connexion 

“is 
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“ is diflblved on account of the appearance of that which terminates 
“ marriage, namely, his fentence of divorce,” it may be replied 
that the effefl: of the terminator is poftponed to the completion of the 
Editj according to all the dodtors, out of tendernefs to the hulband, 
as above. 


SECTION. 

CfC iRCUMSTANCES which render a divorced Wife lawful 

to her Husband. 

In a cafe of irreverfible divorce, fhort of three divorces, the huf- 
band is at liberty to marry his wife again, either during her Edit^ or 
after its completion, as the legality of the fubjedl ftill continues, fince 
the utter extindtion of fuch legality depends upon a third divorce ; 
and accordingly, until a third divorce take place, the legality of the 
fubjedi continues. 

Objection.— If the legality of the fubjefl: continue, it follows 
that it is lawful for any other perlbn belides the hulband to marry the 
wife during her Edit. 

Reply. — Her marriage with any other during her Edit is forbid- 
den, on account of its inducing a doubtful parentage ; but if the huf- 
band marry her, this obgedlion cannot exift. 

If a man pronounce three divorces upon a wife who is free., or two 
upon one who is a fave^ Ihe is not lawful to him until Ihe lhall firft 
have been regularly efpoufed by another man; who, having duly con- 
fummated, afterwards divorces her, or dies, and her Edit from him be 
7 accomplilhed. 
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Kccomplifhed, becaufe God has faid “ if he divorce her, she rs 

not, after that, lawful to him” (that is after a third di- 
vorce) “ UNTIL she marry ANOTHER HUSBAND.” And here twa 
divorces to a jlaroe are the fame as three to a free woman, becaufe the 
legality of the fubje(£l: has only half its force in a flave, on account of 
her ftate of bondage ; and hence it would follow that, to llich an one, 
a divorce and an half Hands the feme as three divorces to a free woman, 
but as divorce is incapable of fubdivifion, two divorces are allowed. — 
As to what is faid, that the fecond hufband duly confummating is a 
condition, it is founded on the text here quoted, in which the word 
Nikkab [marriage] implies carnal connexion, as it bears two meanings, 
by one of which it fignifies carnal conjunilion, and by the other the 
legal union lof the fexes, and it is on this occafion taken in the former 
fenfe : but even admitting that the word Nikkah, in the text, meant 
limply the marriage contraft, yet the condition is eftablilhed upon a 
well known tradition of the prophet, who being queftioned concern- 
ing a perfon’s power of marrying again a wife who, after he had re- 
pudiated her by three divorces, had been married to another man, and 
whom, after retiring with her, and lifting her veil, that man had di- 
vorced, replied “ the woman is not lawful to her firji hufband until Jhc 
“ has iafied the embrace of the other f but the condition requires only 
the entrance of i\\^ penis into the vagina, and not the emiliion of feed, 
as the above tradition implies the entrance whence that only 

is under Hood. 

A YOUTH under puberty is the fame as a full grown man witb re- 
fpefl to legalizing; — that is to fey, if a man give his wife three 
divorces, and Ihe, after her Edit, marry with a youth under maturity, 
and he perform the carnal a£l with her. Hie then [in cafe of his deceafe 
or divorcc'\ becomes lawful to her firH hulband, becaufe the condition, 
namely, entrance, in virtue of a regular marriage, is neceflarily lup- 
pofed to be fulfilled. — Malik fays that the carnal ad of a full grown 
man is the condition, becaufe unlefs he be arrived at maturity the wo- 
man’s 



Chap. VI. 


DIVORCE. 


man’s tajiing (that is, enjoying pleafure from) his embrace, which is 
the condition, is not fulfilled : but the cafes before recited in the book 
of marriage difprove this diftindion of Malik, — It is to be obferved 
that it is recorded in the yama Sagheer^ that a boy under puberty, but 
who is fuch as to be able to perform the carnal embrace, is termed a 
Moordhick', and where fuch an one has carnal knowledge of his wife, 
ablution is incumbent upon her, and fhe is thereby rendered lawful to 
a former hufband, if he fhould have repudiated her by three divorces ; 
and the carnal embrace of fuch an one is implied from the circum- 
ftance of his having a priapifm and -defire. It is alfo to be obferved 
that ablution is made incumbent upon*the woman, in the prefent cafe, 
only on account of the entrance of the boy’s penis into her vagina ex- 
citing an emijfto feminis on her part, the neceflity thereof with- refpe£l 
to her being folely in confequence of her full puberty; but it is not 
incumbent upon the boy,, he not being fubje£t to the neceffity of fuch 
obfervancc ; but yet it is required of him, that he may be habituated 
to a laudable cuflom. 
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A FEMALE Have, whom her hufband has repudiated by two 
divorces, is not rendered lawful to him by the carnal embrace of 
her mailer, becaufe that which is eflential to her legality, (namely 
maj-riagej) docs not exifl here. 


If a man marry a woman ^vhofc hufband had repudiated her by 
three divorces, under a condition of rendering her lawful to her former 
hufband, as it he were to declare to her — “ I marry you under a con- 
“ dition of rendering you lawful to your former hufband,” — or, as if 
fhe W'ere to fay to him — “ 1 marry with you under the condition of 
“ my becoming lawful to my former hufband,” — this is an abominable 
marriage, becaufc the fecond hufband is here termed a MohuUil, or 
Icgalizer, and the prophet has faid “ let the curfe of God fall upon 
the MohuHtl and the Moballal~le-boo* but neverthelefs, if the par- 

* The thing rendered Icgah It means, on this occalion, a thing rendered legal by fome 
iiidirevit and unipproved expedient. 

ties 
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The firft huf- 
ba«nd» reco- 
vering his 


ties contrail a marriage under this condition, and the man divorce the 
'KQvcasi rftcr carnal connexion^ Ihe, upon the completion of her . 
becomes lawful to her former huiband, as there undoubtedly exifts a 
confummation in a regular marriage, which is the caufe of legality, 
and the marriage is not invalidated by the condition. — It is recorded 
from Aboo Toofaf that fuch a marriage is null, as it falls under the 
defcripdon of a Nikkah Mowokket^ or temporary marriage, becaufe the 
words of the hufband, “ 1 marry you under a condition of rendering 
“ you lawful to your former hufband,” imply “ I marry you until 
‘ ‘ the time of our having carnal connexion, and not for an indefinite 
“ time,” — and is therefore the fame as where a man fays to a woman 
“ 1 marry you for a month,” and fo forth; and the marriage being 
invalid^ the woman cannot by that means be rendered lawful to her 
former hufband : but in reply to this our doflors urge that the reftric- 
tion of the marriage to any fpecified time is not exprcfsly mentioned 
by the parties, nor does the man here marry the woman under any 
other condition than that of doing by her as marriage requires ; and 
hence it does not come under the defcription of a temporary marriage. 
— It is recorded from Mohammed that the marriage is legal and valid, 
lor the reafons before mentioned ; but yet the woman is not thereby 
made lawful to her firft hufband, becaufe the fecond hufband here en- 
deavours to precipitate a thing which the law pojipones^ (for the law 
poftpones her legality to her former hufband to the death of her pre- 
fent,) and therefore meets a due return in the defeat of his defign, (to 
wit, legalizing the woman to her former hufband ;) in the fame man- 
ner as in the murder of an inheritee ; that is to fay, if any perfon flay 
his inheritee, he is thereby cut off from inheritance, as having attempted 
to precipitate that which the law has poftponed, and thus meets his 
punifhment in the defeat of his defign, (to wit, immediate inheritance;) 
and fo alfo in the prefent cafe. 

If a man repudiate his wife by one or by two divorces, and, her 
JLdit being completed, fhe be married to another man, and afterwards 

return 
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return to her former hnfband, he becomes again authorized fo far as 
J divorces, the om or the two divorces formerly pronounced upon 
her by him having been cancelled and obliterated by her marriage with 
the lecond hulband, in the lame manner as three divorces would have 
been This is the doftrine of the two Elders, — Mohammed lays that 
marrlaga with a fccond hulband does not obliterate any thing Ihort of 
three divorces. 'I'he proofs on either fide are drawn fiom the Arabic, 

If a man pronounce three divorces iq^on his wife, and Ihe after- 
wards declare that \\txEdlt having been duly accompliflied, Ihe has 
“ been married to another man, and enjoyed and divorced by him, 

and that her Edit from him is elapfed,’^ — her former hulband may 
Jawfully admit herafleveration, and marry her, provided that from the 
period of his divorcing her fuch a Ipace of time have elapfed as affords 
a polfibility of this having been the cafe, and that he adually believe 
her alfertion to be true; becaufe the fubllance of the woman’s afler- 
tion is either a matter of mere temporal concern, (as not comprehend- 
ing any merit or demerit before God,) or it is a matter of religion^ (on 
account of legality being fufpended upon it,) and the declaration of a 
fingle perfon, either in matters of a temporal or Spiritual nature, is 
worthy of credit ; and the confirmation of her alfertion is not forbid- 
den or reprobated, where the Ipace of time , which has intervened ad- 
mits the polfibility of its truth.-— The learned differ concerning the 
Ihorteft period which admits of this polfibility, as lhall be fully ex- 
plained in treating of Edit, 

* That is to fay, one or two divorces are obJiterated, the fame as three would be, had 
that been the number formerly pronounced by him,— It is neceflary to obferve that this cafe 
involves a principle in divorce which is no where cxprefsly mentioned ; namely, that the 
iame woman is not a legal fubjeft of more than three divorces to any one man, and confe- 
'<iuently, that a man who repudiates his wife by two divorces, (for inftance,) if he marry 
her again, unlefs the intervention of another hufband obliterate thefc two, has no power be- 
yond one divorce in the fecond marriage. 
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CHAP. VII. 

Of Aila» 


Aila, in its primitive fcnfe, fignifies a vow . — In law, it implies a 

hulband fwearing to abflain from carnal knowledge of his wife for 

any time above four months, if flie be a free woman,’ or two months, 
if flie be a flave. 


le mode In 
ich Alla is 
ibliQied^ 


If a man fwear that he will not have carnal connexion with his 
wife, — or, that he will not have fuch connexion with her within four 
months, — an Ailci is eftablifhcd ; becaufe God has faid where a 

MAN MAKES A VOW ]^Atla\ WITH RESPECT TO HIS WIFE, HE 
“ MUST STAY FOUR MONTHS,'* — to the ciid of the verfc. 


If a man, in a cafe of AUa^ have carnal knowledge of his wife 
within four months after, he is forfworn in his vow, and expiation is 
incumbent upon him, this being incurred by the breach of his vow; 
and the Atia dfops, as his vow is cancelled by the breach of it : but if 

wee i’rre- ^^^nal knowledge of her for the fpace of four months, a 

•fatit*** divorce irreverfible takes place, independant of any decree of feparation 
■mination, from the magiftrate . — Sbefei fays that a decree of the magiftrate is re- 
quilite, becaufe the hufband here withholds her right (namely carnal 
connexion) from his wife, and hence the magiftrate a(fts as his fuftfti- 
tue, in effefling a feparation,; as in the cafe of eunuchs and impotent 
perfons : in fhort, according to Shafe'i, a right to demand feparation 

refts 


breach of 
la expia- 
n is in- 
nbent: 

t if it be 
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refts with the woman, in the fame manner as in the cafe of her mar- 
riage to one who is impotent or an eunuch ; and in confequence of a 
decree of the magiftrate fhe bq|;omes repudiated by a divorce irrever- 
fible. — The arguments of our doctors are twofold: — first, the huf-- 
band, in abftaining from carnal connexion for the fpa^ of four months, 
adls unjuftly towards his wife, by withholding from her that which is 
her^jight, for which the law makes him a due return, in depriving 
him of the benefit of marriage upon the expiration of that term ; and 
this is an opinion recorded from Othman^ and and Ahdoola-lbn~ 
Mujfaood, and Abdoola-lbn-Abbaas, and Abdoola-Ibn-Aumroo, and 
Zeyd-Ibn-Sabit: — secondly, in times of ignorance * an Alla flood 
as a divorce^ and the law afterwards conflituted it a divorce pojiponed 
to the period of four tnontbs : — now, if a man fwear to abflain for four 
months^ his vow drops at the expiration of that term ; that is, if the 
fame man fliould afterwards marry and cohabit with the fame woman, 
he is not forfworn, becaufe the vow was temporary ; but if he fliould 
have fworn to abflain forever ^ his vow continues in force, becaufe it 
is general, (that is to fay, is not rcflrided to four months,) and no 
violation appears by which it might be cancelled: yet divorce does not 
take place upon it repeatedly, unlefs where marriage is repeated, be- 
caufe, after feparation, the withholding of the woman’s right cannot 
be fuppofed to exifl ; but if, after feparation, the vower were to marry 
her again, the Aila returns ; and confequently, upon carnal cohabita- 
tion in this marriage, he would be forfworn ; or, if he abflain, an irre- 
verfible divorce again takes place upon her, at the expiration of four 
mouths, as before, becaufe the obligation of the vo\y continues, on 
account of its being general.^ and in confequence of the man marrying 
her again her right to carnal connexion is eflablifhed, and of courfc his 
injuflice in withholding it from her. — And here it is to be obferved that 
the recommencement of the Aila is^o be counted from the date of the 
lecond marriage; and if this man were again, a third time, to marry 

'' • That is, before the eftablifliment of the Mujfulman faith. 
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her, the Aila returns, and occafions an irreverfible divorce at the ex- 
piration of four months, in cafe of tiie huiband refraining from carnal 
connexion for that term, for the refibns already ftated. — What is 
now advanced proceeds upon a fuppofition of the vower marrying the 
woman again without the intervention of her marriage with another 
man ; but if, in the interim, the had been married to another man, 
divorce would not take place in confequence of the vower abftaining 
from carnal connexion for the fpace of four months, in the fecond 
marriage, becaufe the vow is confined, in its effedt, to divorce in the 
firft or original propriety *, the Aila^ in the prefent cafe, being the 
fame as if the huiband- were to fufpend divorce upon his abftaining 
from carnal cohabitation for the Ipace of four months, where the ef^ 
fedt is reftridted to the propriety then exifting, and ib in this caie like-^ 
wife. — This cafe is grafted on the cafe of obliteration, concerning 
which there is a difference of opinion between Ziffer and our dodtors ; 
and that cafe is where a man, having laid to his wife “ if you enter 
“ this houfe you are under three divorces,’* afterwards repudiates her 
by an exprefs fentence of three divorces, and fhe is again married to 
him, and then enters the faid houfe j from which no divorce takes 
place, according to our dodtors, whereas Ziffer holds that divorce 
takes place ; as was recited at large in a former chapter. — But 


* When a man marries a woman, his Milk (which is here and elfewhcre rendered 
propriety^ or right that is, peculiarity of pojfejfion^) continues with refpeft to her, notwith- 
ftanding divorce, until it be abrogated by her marriage with another. In fhort, the pro- 
priety, or peculiar rights of a hufband is a principle which is alive in the aftual exiftence of 
marriage, and is not annihilated^ but remains dormant^ or quiefeent^ under a termination of 
it by divorce; and hence it is thaty. where a man marries a woman, after having repudiated 
her, he is fiid to attain a revival of propriety, not a propriety de novo^ Many of the moft 
important and (apparently) unaccountable laws of divorce arc to be traced to this fource* 
In the prefent cafe the jdila is faid to have be^n reftridled in its efFccSl to the vower’s original 
propriety, and confequently, in its cfFedl, recurs upon every revival of that propriety by 
marriage; but it being abrogated by the woman’s intervening marriage with another, the 
vower’s fubfequent marriage with her is an attainment of propriety de in which the vow 
cannot operate. 
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ferve that, in the cafe now under confideiation, although divorce do 
not take place, yet the obligation of the vow remains, as it was ge- 
neral, and continues uncahcelled by any breach of it ; — and hence, if 
the man (hould ever have carnal connexion with the wife at any fub- 
fequent period, expiation is incumbent upon him,, on account of thiS' 
breach of his vow. 

If a man make a vow to abftain from carnal knowledge of his wife A vowof ab* 

. ftlncnce for a 

for lefs than four months, (as if he were to relirict it to two or to term (hort of 
three months,) it is not an Jhla^ becaufe Ihn Abbas has faid that Aila no"con- 
is not occafioned by a vow of abftinence from carnal connexion with 
a wife for a period Ihort of four months ; and alfo, bccaule a hulband 
who’ abflains from the embrace of his wife for the fpace of four 
months or upw'ards, has no obftruiflion to plead, that being the 
longeft Ipace during which any obftrudtion is fupppfed to exift * ; but 
an obftrudlion may continue for a time jkort of four months ; and 
confequently divorce will not take place from a vow of abftinence for 
that time. 

If a man make a vow, laying to his wife “ by God I will not 

have carnal connexion with you for two months, nor for two 
“ months after that,” Aik is eftablilhed: the proofs of this are drawn 
from the Arabic. — But if a man fwcar that “ he will not have carnrd 
connexion with his wife for two months,” and then remain filent for 
a day, and the next day again fwear that “ he will not have carnal 
“ connexion with her for two months after the other two,” Aha is 
not eflablifhed, becaufe the fccond vow is diftinft and feparatc from 
the former, the hufband, upon his making his firft vow, being pro^ 
hibited from carnal connexion for two months, and upon making the 

* By the obJlruEiitn here mentioned is to be underftood pregnancy for the laft four 
months, during which it is not deemed lawful for a hulband to have carnal connexion with 
his wife. 


Iccond. 
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■fecond, ^ot four months, .excepting the day on which he remained 
filent, whence the term of four months complete (being the fpace of 
time iccjuilite to conftitute Ailci^ is not included in this vow. 

If a man vow that “ he will not have carnal connexion with his 
“ wife for a year excepting a day,” Atla is not eftabliOied. — This is 
contrary to the opinion of Ziffer, who places the excepted day at the 
end oi the year, conceiving this to be analogous to a cafe of hire;— — 
that is to fay, if a man agree to let or hire an houfe to another for a 
year excepting a day, the day excepted is transferred to the endoi the 
year, and lb in this cafe likewife ; and the exception being transferred 
to the end of the four mouths, the complete term of an Ada is invol- 
ved in the vow. — The argument of our dodlors is that the ‘term 
Mawalee [maker of an Atla\ is applied only to one who cannot have 
carnal connexion with his wife for the fpace of four months, without 
incurring a penalty, fuch as expiation, for inftance ; but in the pre- 
fent cafe the hulband may have carnal connexion with his wife with- 
out incurring any penalty, becaufe the day excepted is not particularly 
fpecified : — contrary to a cale of hire, where the excepted day is tranf- 
ferred to the end of the year, from neceffity, as the contradl, or en- 
gagement of hire, would without that be void, on account of ig- 
norance ; whereas this is not the cale in a *uow.— But if, after this vow, 
the man were on any particular day to have carnal connexion with his 
wife, and four mouths or upwards of the year ftill remain, Aila is 
ellablilhed, as the exception then drops. 

If a man, "being in Bafra, and bis wife in Kofa, fwear that he 
-will not go to Koofa, Aila is not ellablilhed, becaufe he can Hill have 
carnal connexion with his wife, without incurring any penalty*, by 


* That is, without fubjefting 
the breach of his vow. 


himfelf to any obligation of pei forming expiation for 


bringing 
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bringing her from Koofa to the place of his refidence, and there en- 

A 

joying her. 

•If a man make a vow, annexing to his breach of it pilgrimage, faji^ 
alms-gift, manumiffion, or divorce, by faying to his wife “ if I have dcr a penalty 

, ... _ , .... ^ „ annexed, con- 

“ carnal connexion with you, I am under an obligation to faji, —or ftitmesan 
“ to give alms,” — or “ to perform a pilgrimage,” — or “ fuch an one ^ 

“ my (lave is free,” — or “ you are divorced,” — or “ fuch an one, my 
“ wife, is divorced,” — j^ila is eftablifhed, as in this cafe an obftacle is 
oppofed to the commiflion of the carnal ail; from the terms of the vow, 
in the mention of the condition and the penalty, the feveral penalties 
abovementioned amounting to prohibition, as the incurring of any of 
them is attended with trouble or injury. — ^boo Toofcf objeils that 
fufpending the manumiffion of a flave upon the commiffion of the 
carnal ail does not amount to an Aila, as it is poffible for the hufband 
to evade the penalty, by firft: felling the flave, in which cafe he 
might commit the ail without incurring any penalty. — To this 
Haneefa and Mohammed reply that the lale of the flave is not a matter 
of certainty, as a purchafer is not always found, and hence this objec- 
tion is of no weight. 


If a man make an Aila with refpeil to a wife under rcverfble di- ^,7^ holds 
vorce, the Aila is eftabliflied ; but if, with refpeil to one under irre- jf * 
verfible divorce, it is not eftabliflied ; becaufe the connubial union ftill 
fubfifts in the former cafe, but not in the latter ; and in the lacred 
writings fhe alone is declared to be a fubjeil of a vow of abftinencc 
who is the wife of the vower. 


vorcc; 


If a man make an Aila with refpeil to a wife under reverfible di- but drops on 
vorce, and her Edit be accomplilhed before the expiration of the term 
of Alia, the Aila then drops, as the woman (becoming totally fepar- 
ated by the completion of her Edit) no longer remains a fubjeil 
of it. 
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An made 

rffpcjcting a 
w* man before 
marriage is 
nugatory^ 


If a man fay to a ftrange woman ** by Goo I w'Ul never have car- 
“ nal connexion with you,” — or “ you are tome like the back of my 
mother*.,” and he afterwards marry her, neither Alla nor Zihdr 
are eflabliflied, as thefe exprefiions are ipfo fa&o null, the woman, at 
the time of his addrefltng her in thefe terms, not being a fubje<!it of 
either one or the other, fince none are fo but wives; but vet if a man 
marry a woman after having vowed in this manner, and have carnal 
knowledge of her, he muft perform expiation on account of breach of 
his vow, which is ftUl binding upon him. 


The term of Aila^ with refpefl: to a flave, is /u’fl months, this 
being the Ipace of time fixed for her final feparation ; thus the term of 
Alla of a flave is half that of a free woman, as well as her Edit. 


An made jp at the time of making: an Alla vow, tliere flaould exifl any 
n-fpeainga ’ . . . o i- . 

wife at a dif- natural or accidental impediment to generation on the part of either 

the man or the woman, (fuch as the former being fick, or the latter 
ciuuca. being impervia coeunti, or an infant, incapable of the carnal a(9:,' — or 

their beinsr at fuch a diflance from each other as docs not admit 
of their meeting during its term,) it is, in this cafe, in the man’s 
power to refeind his Alla, by faying “ I have returned to that 
woman,” upon which the Alla !^rops.-^Shafci fays that Alla can- 
not be refeinded but by the carnal adt, (and fuch is likewife the 
opinion of 'Tehdvee,') laecaufe, if the above declaration of the hufband 
amounted to a refeindment, it would follow that a breach of the vow 
is therein eftablifhed, and confequently that expiation is incumbent ; 
whereas this is not the cafe. — The argument of our doctors is that, 
the Mawdlce, haying wronged his wife by a vow prohibiting his car- 
nal connexion with her, it remains with him to make her fuch fatif- 
faction as circumftances admit of, by a verbal acknowledgment ; and 


♦ A fpecics of abufe, by which, in times of ignorance, the wife ilood virtually divorced. 
Since the propagation of the falth^ it only occafions the wife to be prohibited to hef huibaixi 
iintil fuch time as he fhall perform an expiation. See article Zihir* 

7 


the 
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tlie wrong being thereby removed, h#- is no longet fubje£l to the 
penalty annexed to it, namely, divorce. — It is to be obferved that it 
the obftru£tion to generation, in the cafe tinder confideration, be re- 
moved during Atla, and after the Mawdlee's oral refeindmeot as above, 
fuch refeindment is null, and his commiffion of the carnal ad is then 
requitite to refeind it, as he is here enabled to employ the adual 
means, whilft the end remains as yet unattained. 


If a man fay to his wife “ you are prohibited to me,” let him be 
alked concerning the intention of thefe words; and if he fay “ my 
“ defign, in thofe words, was to exprefs a falfehood,” his declara- 
tion is to be credited, as his intention coincides with their adual tenor. 
(Some have faid that his declaration is not to be credited before the 
Kdzee *, as his fpeech is apparently a vow^ fince the rendering pro- 
hibited that which is lawful amounts to a vow.) And if he fay “ I 
“ intended divorce," a Angle divorce irreverfible takes place, except 
ivhere he defigned three divorces, ifl which cafe three divorces take 
place, as was ftated in treating of Taldk Kindyat, or divorce by impli- 
cation: and if he fay “ I intended Zthdr" Zihdr is accordingly efta- 
bliftied with the two Elders. Mohammed fays that this is not Zihdr, 
becaufe it js eflential to Zihdr that the hulband compare his wife to 
his own relation within the prohibited degrees, which is not the cafe 
in this inftance. — The argument of the two Elders is that he has de- 
clared prohibition generally ; and Zthdr allb involves a fort of prohibi- 
tion, (namely, the prohibition of carnal connexion, until after expia- 
tion,) and a circumftance generally exprefled is capable of |^aring a 
reftrifted conftruftion. — ^And if he fay “ I intended prohibition, 
or “ I had no particular intention,” his fpeech amounts to a vow, and 
confequently an Aila is efiabliihed from it, becaufe a vow is the original 
thing (with our doctors) in rendering prohibited that which is lawful, 
as fhall Ike demonftrated in treating of Vows. Some doctors conftrue 
any expreflion of prohibition into a divorce, where there is no particu- 
lar intention, aft being agiseable to cuflom. 


An equivocs 
expreflion of 
divorce, lake 
efFeft accord 
ing to the 
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terpretation 
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tion. 
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Of Khookt, 


Definition of 
the term. 


IvHooLA, in its primitive fenfe, means to draw off or dig ufr. In* 
law it fignifies an agreement entered into for the purpofe of diflblving 
a connubial connexion, in lieu of a compenlation paid by the wife to 
her hufband out of her property. — This- is the definition of it in the 
yama Ramooz, 


Reafons 
which juftifir 
KhooUf or di- 
vorce for a 
compenfa- 
tion; 


which occa- 
fions a fingle 
irreverfible 
divorce. 


Whenever enmity takes place between hufband and wife, and 
they -both fee reafbn to apprehend that the ends of marriage are not 
likely to be anfwered by a continuance of their union, fhe woman 
need not fcruple to releafe herfelf fromsthe power of her hufband, by 
offering fuch a compenfation as may induce him to liberate her, be- 
caufe the word of God fays “ no crime is imputed to the wife 
“ or her. husband respecting the matter in lieu of which 
“ SHE hAt'h released HERSELF;” that is to fay, there is no crjmc 
in the hufband’s accepting fuch compenfation, nor in the wire’s 
giving it : and whept the compenfation is thus offered and accepted, 
a fingle divorce irreverfible stakes place, in virtue of KhooIa\ and the 
woman is anfwerable for the amount of it,, becaufe the pr^het has 
faid that Khoola effeds an irreverfible divorce ; and alfo, becaufe the 
word Khoola bears the fenfe of divorce., whence it i?^ that it is clafTed 
with the implied expreffions of it, and from an implied ^vorce a divorce 

irreverfible 
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irreverfible takes place not eflential to Khoola^ be** 

caufe by the tnention of a compenlation, the a£t is made independant 
of it ;-^aad alfo, becaufe it is not to be imagined that the woman 
would mlinquilh any part of her property but with a view to her own 
iafety and eafe, which is not to be obtained but by a totaj^IepmtioU. 
What is now advanced |)roceeds upon a foppofition of the averfion 
being on the part of the •wife^ and not on that of the hufband\ but if 
it be on the part of the hujbandy it would be abominable in him to 
take any thing from her, becaufe the facred text fays “ if ye be 
DESIROUS OF CHANGING (that is, repudiating one wife, and marry- 
“ ing another,) take not from her any thing;” — ^andalfo, be- 
caufe a man, by divorcing his wife from fuch a defire of change, in- 
volves her in diftrefs ; and it behoves him not to increafe that diftrefs 
by taking her property. If, moreover, the averfion be on the part of 
the woman, it is abominable in the hufband to lake from her more 
than what he had given or fettled upon her, namely, her dower. 
(According to the Jama Sagheer^ if the hulband take from her more 
than the dower, it is ftri^lly legal, as the text of the Koran already 
quoted is exprefled generally : but the former opinion is founded on a 
tradition of the prophet, to whom a woman having mentioned her 
hatred of her hulband, he advifed her to give up her dower ^ as a com- 
penfation, to induce the hulband to divorce her, to which Ihe replied 
“ I will give that and more !” but the prophet anfwercd “ not more!” 
— and here the ’averfion was on the part of the woman.) — ^But yet if 
the hulband Ihould take more than the dower, it is approved in point 
of law ; — and fo alfo, if he were to take any compenlatiom where 
averfion is on his part, becaule the ^cred text goes to eUftblilh two 
points ; one, the lawfulnels of Khoola in a judicial view ; and the other, 
its admiffibility between the parties and God Almighty; now, from 
the tradition which has been recited, it ap|fears that where the averfion 
is on th*f part of the wife, a Khoola for more than the dower is difap- 
proved; and, on the other hand, the text before quoted Ihews that 
if the averfion be on the part of the hulband, he Ihould not take any 
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Ihing, and conl^uently not m ot||^haJi 
{6tc the ground of adnuffibrlit^ is id>an(iofted/ on aecoufit of the 
tradi<^ion between the traditiQi||l,and the text ; and . ipradaoe is efla* 
biithed upon the other remaining ground, namely, the lawlhlnefs of 
Kboola in # judidd view. 

The wife is If a hulband offer to divorce his wife for a compenfatic^, and flie' 

forSwfcom- ^onfent, divorce takes place, and flie becomes anfwerable for the com- 
penfation ; becaufe the hufband is empowered, of himfelf, to pro- 
nounce either an immediate w a fuff ended divorce, and he here fuf- 
. pends the divorce upon the aflent of the woman, who is at liberty to 
agree to the compenfation, as (he has authority over her own perfbn, 
and the matrimonial authority, like retaliation, is one of thofe things 
for which a compenfation is lawful, although it do not confift of pro- 
perty ; and the divorce is irreverfible for the reafbns already aligned, 
and alfb becaufe fCboo/a is underftood to be an exchange of property for 
the perfbn ; and upon the hufband being vefted with a right in the 
property, the woman, in return, is veiled with a right in her own 
perfbn, in order that an equality may be ellablilhcd. 


Difference 
between a 
wife Inquir- 
ing KbooJa 
in lieu of an 
unlawful ar- 
ticle> and re- 
quiring 47- 
worce in lieu 
of the fame 
in Diprefs 
terms. 


If the thing offered to the hufband In return for Kboola be not law- 
ful property, (as if the woman were to defire him to grant her Kboola 
in lieu of wine or a bogy and he confent, fayiag “ I agree to a Kboola 
“ in lieu of fuch wine,” or fo forth,) a divorce irreverfible takes 
place, but nothing is due to the hufband : but if a compenfation for 
divorce confift of a thing not lawful property, (as if the woman were 
to defire her hufband to divorce her for a calk of wine, and he confetit, 
faying “ I divorce you in confideration of fuch wine,” and fb forth,) 
a reverfible divorce takes piflce. — The reafbn for divorce taking place 
in both inftances is that the hufband has fufpended it upon the confent 
of the woman., which is already teftified ; and the difference laetween 
the cafe of Kboola and that of divorce is that, in the fortnery the com- 
penfation being null, the word ufed by the hufband [Khoold^ remains, 

and 
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anduithat, sshaxfg^ KfHdfo^ot: hn^^J i^eapct is eili&ive of it 
ve/^i/g' dWorc6^ whereas, in thg latter, the word divorce is exprefs^ 


and ^niequently occafions revetjibk dfrorce only. — ^And the huiband 
has here^%io claim up<m his wife, becaufe (he has not natiied any ap- 
preciable article, which might be the means of deceiving llim ; ajul 
alfe, becaufe if the thiog^ named be particularly fpecified by her«» it 
cannot be lawfully made incumbent upon her in favour of her hufe 
band, on account of his being a Mujfulman’, and in the feme manner, 
it cannot be made incumbent if it Jbe not particularly Ipecified, as in 
that cafe Ihe does not charge herfelf with it : — ^but it is otherwife 
where fee fpecifies a thing under a falfe denomination, (as if, for 
infeance, fee were to make a propofel of Khoola to her hufeand, by 
feying “ divorce me for this calk of vinegar,” and he agree, and the 
calk afterwards appear to cont^i wine,) for in this cafe he has a 
claim upon her for an equal quantity of vinegar of the medium lland- 
ard, becaufe her naming an appreciable article has been the means of 
deceiving him : — and it is alfo contrary to a cafe in which a mailer 
emancipates his Have, or conllitutes him a Mokdtiby in return for a 
calk of wine ; for then the emancipated perfon is relponlible to his 
emancipator for the amount of his ellimated value as a Have, becaufe 
the owner’s property in his Have is a thing which bears a certain 
ellimable value, and which he therefore cannot be fuppofed willing So 
relinquife gratuitoully ; whereas tlie property in the wife’s perlbn is 
not of any ellimable value in the circumllance of the dijfolution of the 
connubial right, as the only reafon for its being fo,. in the attainment 
of fuch right, is its importance, and confequent title to relpe<5);; 
whence it is that the attainment of that right without a return is 
not countenanced by the law ; but the relinquifement of that 
right being in itfelf a manifellation of fuch rclpc£l, there is then no 
occafion to impofe upon any one an obligation- of property for the pur- 
•pofe of manifelling it. 
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Whatever is capable of b^g acc^ed as a dower, is alfo ©pa- 
bks of being accepted as a eompenfation for Khoola^ fince whatever is 
capable of being a proper xetura for that which is appreciate, 
(namely, tlie woman’s perfon at the time of its coming into propriety y) 
mull, in^ foperior degree, be capable of being a compenlation for a 
thipg not appreciable, (namely, the womb’s perfon at . the time of 
€he deftfudtion of propriety.) 


If a woman fay to her hufoand Grant me Khoola for what is in 
** hand,” and he agree, and it (hould afterwards appear that fhe 
\\z.^ nothing in her hand, divorce takes place; but nothing remains 
incumbent upon the woman, as fhe has not deceived her hufband by 
any fpecific mention of property: IjQt if flie were to fay “ grant me 
“ Khoola for the property in my harm,” and he agree accordingly, and 
it Ihould appear that Ihe had nothing in her hand, Ihe mull in this 
cafe return to him her dower, becaufe foe has deceived him by a Ipe- 
cification of property which did not exift ; and hence he does not ap- 
pear to content to a relinquifoment of the connubial propriety without 
a return, and the woman cannot be legally bound to give the thing 
Ipecified, or its value, as jts kind or fpecies is unknown ; neither can 
foe be laid under aqy legal obligation to render the eftimated value of 
her perfon^ (that is, her proper dower, ^ becaufe, in the circumftance 
of the deftrudion of the connubial propriety, that is not appreciable; it 
is therefore fixed that there remain incumbent upon her whatever the 
hufoand may have given in lieu of his attainment of the propriety, in 
order that thus he may be foielded from injury. — If, moreover, a 
woman (ay to her hufoand “ grant spp Khoola for the Dirms in my 
hand,” and he agree, and it afterwards appear that foe had nothing 
in her hand, he has a claim uppn her for three D/r»w— -The proofs are 
Jierc . taken fipm the Arabic. 


Khoola in lieu 
of an ab> 
fcoodedilave. 


If a man enter into an agreement of Khoola with his wife, in lieu 
of an abfeonded flave, on the condition that, if the flave be recovered. 
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make him over to the hu£band, Init if hot, ihe ihall hot be 
tLnfwerable; ytt Ihe is not rdeatai from itelpeniibiliity, and it remains 
incumbent upon her either to make delivery of the ilave or of his 
value, becaufe an agreement of Khoola is of a reciprocal nature, 

{whence it is requifite that the recompence be received on the p^t of 
the hufband and the condition of releafe from refponfibility agreed to 
by the parties is difapproved, and confequently void ; but yet the Khoola 
is not for as it is not rendered void by involving an invalid condition. 
Analogous to this is a cafe of marriage; — for if a man marry a woman,^. 
agreeing to give, as her dower, an abiconded flave, on the condition 
that if he he necovered he fhall be made over to her — but if not, 
hufband is not to be anfwerable ; yet the hufband is not re- 
from refponfibility, and it remains incumbent upon him either 
to deliver to his wife the flave Ipecified, when able fo to do, or to pay 
her his price. 

If a woman fay to her hufband ** divorce me thrice for one 
** thoufand Dirms,'' and he pronounce a fingle' divorce, there re- 
mains incumbent upon her one third of the thoufand Dirmsy becaufe, 
in requiring three divorces for the- whole fum, fhc has required each 
divorce, feparately, for the third of that fum.— ilt is. however to be 
obferved that the fingle divorce pronounced in this cafe is irreverfible, 
as being given in lieu. of property. 

If a woman fay to her liufband “ divorce me thrice, itpon 
** ing you one thoufkid Dirms^^' and the hufband give her onCtlivorce, 
nothing is incumbent upon ti^^ivoman,. according to Hane^a^ and 
the hufband is at liberty totafce her back. The two difciples fay that 
a divorce irreverfible takes place in return for one third of the thoufand 
Dirms, becaufe the exprdfion “ upon payment ojT* is the fame as the 
word for" in contrafts of exchange. The argument ,#f is 

that the expreffion “ upon payment" is a condition, and the thing con- 
ditioned cannot be divided according to the parts of the condition 

itfelfr 
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itfdf : contmiy to the word ** for y* as that is ufcd to exprefs a return^ 
arid as the property is not due, dtvqj^ce exprefs (and qpmfequently re~ 
rjibh remains. ^ 

If a man (ay to his wife “ divorce yourlclf thrice, for (or upon 
“ payment of^ one thoufand Dtrmsy and ftie pronounce upon herfelf 
one divorce, no cfie£t whatever takes place, becaufe the hutband is 
not defirous that Ihe fhould become feparated for any thing thort of the 
whole fum fpecified : contrary to a cafe where the propofal comes 
from the wife, (as in the preceding inftance,) becaufe, as the there 
appears to be defirous of procuring reparation from her hufband at the 
whole expence fpecified, it follows that the is willing to proctite it, 
at the third of that expence only, a fortiori. * 

If a man fay^o his wife “ you are divorced upon payment of one 
thouftnd Dirmsf and the agree, divorce takes place upon her, and 
the hutband has a claim upon her for the thoufand Dirms^ in the fame 
manner as where a man fays ** you are divorced for a thoufand D/rww,” 
and the wife confents, in which cafe divorce takes place, and one 
thoufand Dirms are incumbent upon her : — but it is to be obferved that 
in both cafes the woman’s aflent is a condition, becaufe the words of the 
hufband •“ you are divorced for one thoufand Dirms f mean “ you 
“ are under divorce in return for one thoufand Dirms due from you 
** to mc,”--and his words “ you are divorced upon payment of one 
“ thoufand Dirms f mean ** you. arc under divorce on condition that 
one thoufand Dirms be ^lue from you to mci'* and the return cannot 
be made incumbent upon her without4|(H’ aflent ; moreover, a circum-. 
fiance fufpended upon a condition cannot take place until the condition 
be previoufly fulfilled, wherefore the effeft in this cafe depends upon 
her agreeing to what is propofed. And here the divorce is irreverfible, 
for the reafim already {bated. 
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. If a man fay to his wife “ you are divorced, and there is againft 
“ you a tboufand Dirms,” and (he confent,-— or, if a man fay to his 
flave “ you are free, and there is againft you a thouland D/mj,” 
and the flave aflent,— -the flave is free, and divorce takes place upon 
ihe wife, but nothing remains incumbent upon either, according to 
Haneefa : — the rule is alfb the lame if they were not to aflent.-— The 
two difciples fay that the fum fpecified is incumbent upon them, 
where they aflent ; but that, if they do not aflent, neither divordb 
nor emancipation take place ; for they argue that the latter part of the 
hufband’s addrefs is fuch as is ufed in bargains of exchange ; and a 
contraift of Khoola, or of Kh&bat, being a contrail of exchange, is 
therefore to be confidered as fuch ; — as in hire, for inftance, where if a 
man fay to another “ carry this burthen, and there is a Dirm for you,” 
it is the fame as if he were to fay “ carry this burthen for a Dirm." 
— To this Haneefa replies that the latter part of the lentence has a fe- 
parate and detached fenfe, and therefore is not to be conne6:ed with 
the preceding part, unlefs there be fomething to fhew that it is fo;— 
but here nothing exifts to evince fuch connexion, becaufe divorce and 
manumiflion are frequently produced without any fubftantial return : 
—contrary to cafes of fale., or of hirc^ as neither of thefe are to be 
conceived without a fubftantial compenfation. 


If a man fay to his wife ** you are divorced for a thoufand Dirms^ Apropofalof 
on a condition of option to me for, to vou') for three days,” and 

A. C ...... ^ wife, 

Ihe content, the option is invalid, where it is referved to hhn^ but with a refem 
valid where it is referved to her\ and if fhe rejedl his propofal within ^hehu^ftand” 
the three days, the Khoola null; but if fhe do hot rejedt it within 
that time, the divorce takes place, and the fum fpecified by the huf- 
band becomes incumbent upon her. — This is the do£lrine of Haneefa. 

The two difciples fay that the option is null in either cafe, and that 
divorce takes place upon the woman, and the fum fpecified becomes 
incumbent upon her, becaufe option is ufed for the purpofe of dif- 
fblving a contrail, or other agreement, after it has been concluded, 

VoL. I. X t and 
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and not for preventing the. of it j and the a£i: of the man, or 

of the woman, implying propofol on the part of the former^ and ac» 
ceptance on that of the latter, does not carry with it dijfolution on either 
part ; his propo^ does not, as it is a Tameen, or fufpendiug vow, on 
account of its intolving a condition and a confequence, (namely, th» 
fuipenfion (rf" divorce upon the woman’s confent;) and a vow is in it- 
felf incapable of efFedting diflblution ; nor does her acceptance, as that 
is the condition of the vow, and as the vow is in itfelf incapable of ef- 
fecting dilTolution, I'o is the condition ; and fuch being the cafe, the 
referve of option on either part is null. — The argument of Haneefa is 
that Khoola on the part of the woman flands as a fale, fince it is a 
transfer of property for a return, and accordingly, if it proceed firfl 
from the wife, by her faying to her huiband “ divorce me in return 
“ for one thoufand Dirms, on a condition of option to me (or, to y oil) 
“ for three days,” and (he afterwards retraCt before her huiband lig- 
nifies his confent, her retractation is approved, on which account it is 
reftriCted to that Majlis, or fituation, and does not extend beyond it, 
— that is, if Ihe rife from her feat before her huiband lignifies his af- 
fent, it becomes null ; the condition of option in it therefore, when 
proceeding from the wife, is approved ; but when it proceeds from 
the hujband, the condition of option is not approved, becaufe it is then 
a vow, wherefore his retraClation of it is not approved, and it con- 
tinues. in force beyond the Majlis ; and as it is a vow on the part of the 
huiband, he can have no option, lince a vow does not admit of op- 
tion . Let it be allb obferved that the cale of a Have, with relpeCt to 
manumiflion, is the fame as that of a wife, with refpeCt to divorce; 
— that is to fay, manumiflion for a confideration is an exchange, 
on the part of a Have, the fame as divorce for a return, on the part of 
a wife. 

If a mati lay to his wife “ I -yeflerday divorced you for a thoufand 
Dirms, but you did not confent,” — and the woman reply that Ihe 
did confent, the aflertion of the huiband is to be credited - but if a man 

% 
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fay to another I yefterday fold you this flave for a thoufand Dirm^ 
‘‘ but you did not confeiit,** and the other reply that he did confent, 
the aflertion of the purchafer is to be credited. — ^The realbn of the 
difference between thefe two cafes is that divorce for a compenfation 
is a vow, when proceeding from the hufband, antftiis acknowledg- 
ment of his having made the propofal does not neceflarily imply an 
acknowledgment of the condition having 'taken place, as the vow 
holds good independant of that circumftance, whereas JaU cannot be 
effedled without the confent of the purchafer, and hence an ac- 
knowledgment of fale neceflarily implies an acknowledgment of 
that pircumflance without which fale cannot exifl, namely, 
confent^ and the feller’s denial of that circumflance is a contradic- 
tion to his previous acknowledgment, and confequently not to be. 
Credited. 


A Mobarat, or mutual difeharge^ (fignified by a man faying to 
his wife “ I am difeharged from the marriage between you and me, 
and her confenting to it,) is the fame as Khoola^^^\hzt is to fay, in 
confequence of the declaration of both, every claim which each had 
upon the other drops, fb far as thofe claims are connected with their 
marriage. This is the doftrine of Haneeja* Mohammed fays that no- 
thing is done away by either except what is particularly mentioned hy 
both the hufbaiid and the wife. Ahoo Yoofaf unites with Mohammed^ 
as to the Khoola^ but w^ith ffaneefa as to the mutual difeharge. — The 
argument of Mohammed is that mutual difeharge and Khoola are con- 
tracts of exchange, in which the circumftances fpecifically flipulated 
are alone regarded, and not thole which are not flipulated. — *1 he ar- 
gument of Ahoo Toofcf 'is that the word Mobarat^ from its grammatical 
form, bears a reciprocal fenfc, and therefore requires that the dif- 
eharge be equally eftabliflied on both fides; and this is general*; yet 
the difeharge is in this cafe reftriCled to thofe rights connected with 
marriage, as the defign proves it to be fo; but only requires 

that the woman be freed from the reflraint of her huiband ; and as tliat 


A mutual diC 
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is obtained by the diflblutlGn of tbe marriage, it does n<^ require that 
ali its effeds be terminated. TTie argument of Haneefa is that 
Khoola bears the fcnl'e of feparation^ and that is general, the fame as a 
mutual dtfeharge, and conleqiicntly marriage is thereby terminated, 
together with juf its rights and efieits, the fame as by a mutual dH- 
charge. 

I 

Khoola enter- If a father tranfaft a Khoola with the hulband of his infant daugh- 

ed into by a . 1 * r 1 1 rr-r r 

father on be- ter, agreeing to pav the conlideration out of her property, the Khoola 

is not valid with refpe£l to her, becaufe this exhibits no regard for her 

ter is invaTid, intereft, as her perfbn is not appreciable in the dijjolution of a mar- 
riage, whereas the conlideration is lb : contrary to marriage, (as where 
a man contraSs his infant daughter to another,) for that is valid, be- 
caufe the woman’s perfon, on entering into a marriage, is appreciable: 
— and the woman’s perfon not being appreciable in the diflblution of a 
marriage, the Khoola of a wife fick of a mortal illnefs is confidered as 
proceeding from the third of her property ; but being appreciable upon 
entrance into a marriage, if a man lick of a mortal illnefs were to 
marry a woman on a proper dower, it is confidered as coming from 
the 'whole of his property. — The Khoola, therefore, being illegal, 
the dower of the infant does not drop, nor does tjie hufoand ac- 
quire any right to her property. — There are two traditions with 
relpeft to the aft of the father occafioning divorce in this in- 
ftance ; according to one divorce dow take place ; but according 
to the other it does not ; the former, however, is the better 
opinion, becaufe the Khoola is a fufpenfion of divorce upon the 
confent of the father, which is the fame as upon any other con- 
dition. 


uniefs he en- Jp a father tranfaft a Khoola on the part of his infant daughter, 

for a certain fum, engaging to hold himfolf refponfible for the pay- 
ment, the Khoola is valid, and the fum Ipecified becomes incumbent 

upon him, becaule the engagement even of a ftranger for the confi- 

deratioii 
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deration of Khwla is valid, and confequently that of a father 
in a fuperior degree: in this inftauce alfo the infant’s dower does not 
drop, as the father has ik) authority with refpe£t to the relinquifliment 
of it.-— And if the father were to ftipulate that his dauq:hter is to be ff refer it to 

. . 1 ^ ‘'1 r ins daughter s 

refponfible for the fura fpecified, this will depend up<m her content confem. 
where fhc is competent, (that is, capable of comprehending the na- 
ture of her fituation, and that of the prefent ti'anfadtion, and pro- 
nouncing upon them;) and if (he confent, divorce takes place, on 
account of the condition being fulfilled upon which itT^s fufpended: 
but the lum fpecified (or conjideration) is not incumbent upon her, as 
an infant is incapable of undertaking the difeharge of any pecuniary 
obligation ; and if the father confent on his daughter’s behalf, there 
are two traditions concerning it ; — according to one, divorce does not 
take place until Ihe fhall eventually exprefs her confent ; and accord- 
ing to another, divorce takes place independant of it ; but here the 
compenfation agreed for is not incumbent upon her at all events. — And 
in the fame manner, if a father, tranfafting a Khoola on the part of 
his infant daughter, agree that the compenfation fhall coufifl of her 
dower, and he happen not to be furety for the fame *, the validity of 
the Khoola depends upon the daughter’s confent, which if fhe declare, 
divorce takes place ;^but yet her dower docs not drop : and here alfb, if 
tJje father confent on his daughter’s behalf, there are two traditions 
concerning it, as already Rated : if, however, he be furety for the 
dower, amounting to one thoufand Dirms (for inftauce,) divorce 
takes place, becaufe the condition (namely confent) is exifting; and 
five hundred Dirms only are incumbent upon him, according to a fa- 
vourable conftruftion of the law. Analogy would fuggeft that he is 
liable for the whole thoufand, upon this ground, that where an adult 
woman tranfa<fts Khoola on her own behalf, before confummation of 
the marriage, for any fpecified fum, (fay one thoufand Dirms,) and 
'her dower be alfo one thoufand, the whole fum is incumbent upon 



* See Book of Marriage, Chap. III. 
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her, and is difcharged, by five hundred dropping from her dower, and 
her paying the other five hundred out of her own property : — but 
according to the more favourable conftrudiion of the law, nothing 
whatever is incumbent upon her, becaufe the intent of the hufband, 
in the tranfa^on, is merely to free himfelf from the obligation of her 
dower; and this end being obtained, nothing beyond that remains in- 
cumbent upon her. 


CHAP. IX. 

Of 'Lihdr. 


1 HE word Zih&r is derived from Z 'thr^ the back.— In the languagft 

a man comparing his wife to any of his female 
relations within fuch prohibited degree of kindred, whether by blood, 
by fofterage, or by marriage, as renders marriage with them invari- 
ably unlawful,— as if he were to fay to her, [by a peculiarity In the 
Arabic idiom,] “ you .are to me like the back [Z/Zir] of my mother.” 
It is effential to Zihdr that the perfon compared be the wife of the 
Ipeaker, infbmuch that Zihdr does not apply to a female flave ; and 
competency to pronounce Zihar appertains only to one who is a Muf- 
fuhnan, of found m.ind, and mature age, that pronounced by a Zimtnee 
or an infant being nugatory ; and its effedl is to prohibit the perfon who 
pronounces it from carnal connexion with his wife, until he fhall have 
performed an expiation. 
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If a man lay to his wife “ you are to me, like the back of my 
mother,” Ihe [the wife] becomes prohibited to him, and his carnal connexion 
connexion with her is unlawful, as well as every other conjugal fa- 
miliarity, until he perform expiation for the fame, as is enjoined in the 
facred writings. 

In times of ignorance (that is, before the eftablilhment of the Nature and 
Mujfulman Zihdr flood as a divorce', and the law afterwards 

preferved its nature, (which is prohibition^ but altered its e£edi to a 
temporary prohibition, which holds until the performance of expia- 
tion, but without diflblving the marriage. — The reafbn for this is 
that Zihdr is an offence, as being a declaration founded upon a falfe- 
hood, and which amounts to a difowning or denying of the wife ; and 
therefore finds its proper punilhment in her being rendered unlawful 
to him who pronounces it, by a prohibition which cannot be removed 
but by his performing expiation ; and as carnal connexion becomes 
prohibited by Zihdr, fo do all its accompanying privileges, fuch as 
kiffing, touching, and other familiarity, left the hufband be tempted, 
to the commilfion of the carnal a«ft ; in the fame manner as is the rule 
with refpe£b to relations within the prohibited degrees, with whom 
not only the carnal a<Sl itfelf, but alfo every familiarity whigh leads to 
the commiflion of it, are prohibited : contrary to that refpe<fting wo- 
men falling, or in their courfes, with whom although the commiflion. 
of the carnal a£l itfelf be prohibited, yet other liberties are not fo, as 
thofe fituations are perpetually recurring to them, and if fuch a rule 
were to hold, it would operate as an almoft continual reftraint upon 
them ; whereas, with refpe£l to women under Zihar, or within the 
prohibited degrees, this is not the cafe. 


If a man, having pronounced Zihdr upon his wife, have carnal If the pro- 
connexion with her before he makes expiation, it behoves him to re- cafitmS by 
pent and pray forgivenefs from God ; but nothing is incumbent upon w/no* 
him, except the expiation on account of his Zihdr, as before, and additional 

- penalty is in- 
that cuircda 
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the whole 
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that he refrain from any repetition of the carnal aft with her until he 
perform fuch expiation, becaufc it is related of the prophet that he 
thus commanded one who had committed the carnal aft with his wife 
after Zihdr, and before expiation ; from which tradition it appears; 
that nothing more is incumbent, (in confequence of the commiffion 
of the carnal aft before expiation,) for if it were fo, the prc^het 
would fomewhere have mentioned it. — Let it be obferved that from 
the words of the hufband ‘ ‘ you arc to me like the back of my mo- 
“ ther,” nothing but Zihdr is eftabliflied, becaufe the term employed 
exprefsly lignifies Zihdr ; and if he fliould intend divorce by it, yet 
that does not take place, as the law of divorce is broken through in 
this particular *, and confequently Zihdr does not admit of divorce 
being intended by it. 

If a man fay to his wife “ you are to me like the belly of my 
“ mother,” or “ the thigh," or “ xht pudendum " — Zihdr is thereby 
eftablifhed, as Zihdr fignifies the likening of a woman to a kinfwoman 
within the prohibited degrees, which interpretation is found in the 
comparifon being applied to any of the parts or members improper to 
be feen. — And Zihdr is in the fame manner eftabliflied, by the 
likening of the wife to any other kinfwoman within fuch prohibited 
degree as that marriage with them is at all times unlawful, fuch as 
JiJiers, and aunts, and fojier-mothers, who are invariably prohibited, 
as well as a natural mother. And fo alfb, if a man fay to his wife— - 
“ your head is to me like the back of my mother, or “ your puden~ 

dum," or “ your waijl" — becaufe by thefe the whole perlbn is 
figuratively exprefled : and fo allb if he were to fay — “ your half, or 
“ your third," — becaufe in this cafe the effeft is eftabliflied in a dif- 
fufive portion t- and confequently extends to the whole perfon, be- 

* That is to fay^ Zihar has been made, by the law, a thing diftindi and ieparate from 
divorcfj and fubjedt to a rule peculiarly applicable to itfclf, 

t yoozoo Sbae is here rendered a dijffyive' portiony in oppofition to yoozoo Mayeen a 
particular or Jpeclficd portion* 

caufe 
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caufe, as the diffufive portion of any thing is a proper fubje£t of all 
other adls, fuch as purchafe fale and fo forth, fo is it of divorce; but 
■divorce being incapable of divifion, is neceflarily eftabliflied in the 
whole perfon ; and as Zihar refembles divorce, it therefore, like di- 
vorce, extends to the whole alfo. 


Where a man fays to his wife “ you are to me like my mother, 
it is requifite that his intention be examined into, fo as to difeover the 
true predicament in which the wife (lands ; and if he declare that his 
meaning was only to (hew refpeEl to his wife, it is to be received ac- 
cording to his explanation, becaufe in (peech refpedl may be ex- 
prefled by a general comparifon ; or, if he declare his intention to have 
been Zihitr^ that is accordingly eftablidrcd, for here appears a com- 
parifon with the whole perfon of his mother, in which her back is 
included ; but as that is not exprcfsly mentioned, the fpeaker’a inten- 
tion is requifite to eftablifh it ; and if he declare his intention to be 
divorce, a divorce irreverfible takes place, as his comparing his wife 
with his mother is likening her to one who is prohibited to him, and 
is therefore the fame as if he were to fay “ you are prohibited to me,” 
thereby intending divorce: — but if he declare that he had no pofitive 
intention, neither Zihar nor divorce are eftablilhed, (according to Ha- 
neefa ■i.wA Aboo Toofaf^ becaufe the addrefs bearing the condruiflion 
of re/pcti^ mud here be taken in that fenfe, as being of lefs importance 
than any other. Moheanmed fays that Zihar is edablilhed independant 
of intention, becaufe, a comparil'on of the wife with a limb or mem- 
ber of the mother occafioning Zihar ^ it follows that, where it is made 
with the whole, Zihar is edablidied a fortiori. — With Aboo Toofaf if 
the intention of the huiband be merely prohibition, an Ada only is 
edablifhed, becaufe the prohibition by Aila is lefs rigorous than by 
Zihar. — With Mohammed, on the contrary, Zihar is edablifhed : his 
argument is taken from the Arabic. 
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If a man fay to his wife “ you are to me prohibited^ like my 
mother,” intending either Zihdr or divorce, it takes effedt accord- 
ing to his intentihn, as tliis addrefs may be taken in either fenfe, — ^in 
that of Zihdr, as being a comparifon,—-^i\i in that of divorce, as ex- 
preffing prohibition, Rrengthened by the comparifon. In this cafe, 
however, if he have no intention, according to Aboo Toofaf, Aila is 
eftablifhed, — and, according to Mohammed, Zihdr, — as in the preced- 
ing calc. — And if he fay “ you are to me prohibited like the back of 
“ my mother,” and thereby intend divorce oi' Aila, yet nothing but 
Zihdr is eftablilhed, according to Hanecfa.—^\\Q two difciples lay 
that whatever he may intend is eftalililhed, as prohibition equally im- 
plies either Aila or divorce : according to Mohanmed, however, where 
divorce is the intention, no is eftablilhed ; whereas, according 

to Aboo Toofaf, divorce and Zihdr are both eftablilhed together, (that 
is, divorce is eftablilhed on account of the intention,, and Zihdr on ac- 
count of the term Zihr [back] being cxprefsly mentioned, as was ftated 
in its proper place.) — ^I'he argument of Hanecfa is that the words above 
recited exprefsly lignify and therefore do not bear any other lenfe; 

and the word prohibited, which is introduced there, relates folely to 
the prohibition by Zihdr as prohibition is of various kinds, of which 
that by Zihdr is one, and is on this occalion preferred, on account of 
the accompanying comparilon with the back of the mother ; and all 
other kinds of prohibition being only conflrutlivc, and tLit hy Zihdr 
prfitivc, the prohibition to which the word '■*" prohibited" alludes, is to 
be taken as relating to the Zihdr only. 


ZiHAR is not eftablilhed with refped to any but the wife of the 
fpeaker, infomuch that if a man pronounce a Zthdr upon his female 
flave, it has no effe£t, for various reafons; — first, God has faid, — 
“ MEN WHO PRONOUNCE Z//»flr UPON THEIR WOMEN,”— whcre, by 
women is underftood wives', secondly, the legality of a female Have 
is of a fxondary or dependant nature, and that of a wife of a primary 
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or original nature^ and hence thofe two perfbns muft not be confound- 
ed; THIRDLY, Zihar is an imitation of divorce, and divorce does not 
take place upon a flave. 

If a man marry a woman without her confent, and pronounce a 
Zibdr upon her before that be obtained, and Ihe afterwards fignify her 
conlent, the Zihdr is void, becaufc the hulbaud, in makiug'the com- 
parilbn, laid no more than what was, at that time, ftri£lly true, 
and hence what he fays -does not amount to a difowning or denying 
of her. 

Objection. — It would her® appear that the validity of the Zibdr 
remains hilpended upon the woman’s confent to the marriage, in the 
fame manner as the manumiflion of the purchafer of a flave from an 
ufurper refts upon the conlent of the proprietor, (that is to fay, where 
a perfon purchafes a flave of the ufurp>er of him, and emancipates him, 
the validity of his emancipation depends upon the proprietor’s aflenting 
to the fale,) becaufe Ztbdr is a right of pofleflion by marriage, 

in the flime manner as manumiflion is a right of pofleflion by right of 
property. 

Reply.— —The validity of the Ztbdr is not fufpended upon her 
confent to the marriage, liecaufe Zibdr is not one of the rights of 
marriage, as it has no plac# in the ordinances of the law whereas 
matrimony has a place in them, and that which is not of the law is 
incapable of appertaining as a right to that which is one of its ordi- 
nances; contrary to the- cafe of manumiffion proceeding from the 
pui chafer of a flave out of the hands of his ufurper, as manumiflion is 
a right of property. 


• * That is, there are no particular rules 

fpefting it being taken from the ^onna^ 


inftituted for it in the Koran^ the laws rc 


Uu z 


Where 
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Where a man addrefles all his wives collectively, faying “ ye 
“ are to me as the back of my mother,” Zihdr is eftabliflied with 
refpeCl: to every one of them, he having on this occafion applied the 
Zihdr to them all indiferimiuately, — as in divorce, where if a man 
direct a fentence of divorce to the whole of his wives colleCtively, it 
takes place upon the whole. And here an expiation is .incumbent 
upon him, on account of each . wife refpeCtively, becaufe prohibition 
has been eftabliflied with reljieCt to each; and expiation is ordained 
for the purpofe of terminating and abolifliing the prohibition ; and 
where that is numerous the expiation muft be fo likewile, accord- 
ing to the number of prohibitions : — contrary to a cafe where a man 
pronounces an jdila (or vow of four months abftinence from carnal 
connexion) upon all his wives colleCtively, and breaks his vow by 
having carnal knowledge of them within the four months, for here 
a Jingle expiation only is incumbent upon him, becaule in this cafe 
expiation is incumbent upon him out of refpeCt to the honour and 
greatnefs of the name of God ; and his name, in a vow of Aila, is 
mentioned once only, as it is pronounced by the man laying to all his 
wives “ by God I will not have carnal connexion with you.” 


SECTION. 
Of Expiation 


A Zihar may 
be expiated 
by the cmau- 
a 


The expiation of a Zihdr may be effected by the emancipation of 
a Have ; — or if, from not being poffeffed of fuch flave, this mode be 
impracticable, it may be effected by a fall of two months fuccet* 

lively ; 
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fively * ; or if the ftate of the health do not admit of fuch faft, by the 
diftribution of victuals to fixty poor mei'vj; becaufe a paffage which 
occurs in the Koran, refpedting expiation, demonftrates the obligation 
of performing it in one or other of thofe ways: but the expiation is 
fuppofed to precede a man’s touching his wife, after having pronoun- 
ced a upon- her: = — 'm manumijjion or fajling^ this is 

evident, becaufe the text relates to that ; and fo alfo in expiation by 
the diftribution of victuals to the j&oor; — becaufe by expiation prohibi- 
tion is terminated, wherefore it is neceflary that the expiation be firft. 
made, in order that carnal connexion may be lawful.^ 


It fuffices for an expiation that a flave be relealed, whether that' 
Have be an infidel or a MuJJulman,- an infant or an adult, a male or a 
female, becaufe the word Rakba, in the Koran, applies equally to all 
of thele, as it fignifies one who is poflefled, in right of property, by 
another, under any defeription whatever . — Shafei fays that the eman- 
cipation of an infidel does not fuffice as an expiation^ becaufe this is a 
right. of God, which cannot lawfully be expended upon one who,- as 
being an infidel, is his enemy ; like Zakdt, which is a right of God, 
and the difburfement of which upon infidels, as being the enemies 
of CioD, is therefore illegal, — To this our do(5f:ors reply that the 
emancipation of a flave [Rakba^ is what is mentioned in the text, and 
that is fulfilled by the manumiflion of an infidel ; and as to what 
advances, of expiation being a right of (lOD, and therefore not 
to be expended upon his enemies, it may be replied that the intention 
of the expiation is to render the flave equal to the fulfilment of fuch 
duties as relate to God, that is to lay, of Zakdt, pilgrimage, bearing 
evidence, fighting for the faith, magiftracy, and fo forth ; and if the 
flave be not a Mujfulman, and continue an infidel after manumiflion. 


The emanci 
pation of a 
Have of any 
defeription 
fuffices. 


* By Sawm^ or fading, is here 'and clfewhere underftood an abftincnce from food 
and every carnal enjoyment from the rifing to the fetting fun of each day, within the pre- 
feribedi term. 


thereby 
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but not that 
of one who 
has loll both 
his thiimbs. 


thereby enhancing his crime of infidelity, and precluding himfclf from 
receiving thofe advantages which he was qualified to enjoy through 
his freedom, it is to be attributed to the error of his choice, and not 
to any defeat in the adl of the expiator. 

i' is not fufficient, as an expiation, to emancipate a flave who is 
blind, or maimed of both the fellow-members, whetlier hands or feet, 
becaufe here fuch a flave is utterly deprived of one of his bodily en- 
dowments either of feeing^ carryings or walking, and the privation of 
any one advantage in a flave renders the manumiflion of him infuffi- 
cient as an expiation, lince a perfou in fuch a ftate is accounted dead-.: 
;but wheie the privation is not entire it does not forbid the validity of 
the expiation, and hence it fuffices for that purpofe to emancipate a 
flave who is blind of one eye, or maimed of one hand or foot, or of 
an hand and foot from oppofite fides, as this amounts not to an abfo- 
lute privation of one of the advantages, but only to a defedl: the calc 
however is otherwife where he is maimed of a hand and foot upon the 
lame fide, for in this cafe his emancipation would not fuffice, as this 
amounts to a privation of the advantage of walking, fince, without 
;the afliflance .of the hand upon the lame fide, that is imprafti- 
cable. 

It fuffices, as an expiation, to emancipate a deaf flave. Analogy 
would fuggeft that this is not fufficient, as the flave is here deprived 
of one faculty; but it is admitted as fufficient, upon a favourable con- 
flruAion of the law, as the radical faculty ftill continues, fince one 
who is confidered as deaf may yet be capable of hearing what is fpokeix 
aloud: if, however, he cannot hear at all, (as where a perfon is born 
perfectly deaf,') his emancipation does not fuffice. 

It does not fuffice, as an expiation, to emancipate a flave who has 
loft both his thumbs, as his power of carrying, which is one of his 
bodily endowments, is in that cafe deftroyed. 


Neither 
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Neither does it fuffice to emancipate a flave who is infane, be- 
caufe no ufe is to be derived from the members of the body unlefs they 
be informed with reafbn, and therefore a privation of reatbn amounts 
to a privation of all the corporal endowments : but if the flave be one 
who is infane only at intervals, his freedom fuffices for an expiation, as 
this circumftance is not an, utter privation of the faculty, but only a 
defeat In it, which does not prevent the fufficiency. 

It does not fuffice, as an expiation, to emancipate a Modabbir, or 

IVahd, as fuch are eventually entitled to their freedom, and hence 
their bondage is incomplete and fo alfo of a Mokdtlb who has ful- 
filled his conti'afl: of Kitdbat in part, becaufe in this cafe his freedom 
muft be accounted as in return for the part of his ranfbm already re- 
ceived, and conlcquently does not fuffice for an expiation, as that is 
an aift of piety, in w'hich Jpectahty is eflential. — It is recorded as an 
opinion of Haneifa that the releafe of this MokAtib is fufficient, as 
bondage is found to exifl: in him in every fliape, and accordingly the 
contract of Kitdbat admits of being annulled : contrary to Am 
IValids and Modahbirs^ as a I’adbeer or IJicclad cannot be can- 
celled. 


If a perfon who pronounces Zihdr emancipate, for expiation, a 
Mokdtib who has not paid any part of his ranfom, it fuffices. — Shafei 
lays that it does not fuffice, becaufe the Mokdtib is a claimant of free- 
dom, in virtue of the contract of Kitdbat^ and is therefore the fame 
as a Modabbtr . — 1 he argument ot our doctors is that bondage exifls in 
a Mokdtlb in every fliape, becaufe the contrail of Kitdbat is capable of 
annulment; and alfo, becaufe the prophet has declared “ «Mokatib 
“ is ajlaaje as long as a Jingle Dirm remains due from hiniA 

If a man purchafe his father or his fon, intending expiation there- 
by, it fuffices.;— lays that it does not fuffice ; — the fame differ- 
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-cnce of opinion fubfifts in the cafe of expiation of a Tameen, as fhall be 
recited at large in treating of vows. 


a coparcena- 
ry Have. 


!f a man, being rich, emancipate his half of a coparcenary fkve, 
and then indemnify his partner for the value of the remainder, this 
-does not fuffice for an expiation with Haneefa . — The two dilciples 
hold that it fuffices, becaufe the expiator, becoming pofTefTed of his 
partner’s fhare by indemnifying him, does in effedt emancipate a 
'.flave who is entirely his own property : — but it were otherwife if the 
expiator be ^oor, as hi this cafe it is incumbent upon the flave to per- 
form Siayety or emancipatory labour, for the partner’s fhare; and 
hence the emancipation is, fo far, for a return. The argument of 
Haneefa is that hi this cafe the emancipation is defective in the pro- 
portion of the partner’s fhare, until the tranfition of the property in it 
,to the emancipator be eftefted by his indemnifying the other partner, 
and this circumftance forbids its fufficiency for an expiation. 


The partial 
« 


emancipation 
of the re- 
mainder,) 
fuffices ; 


If a man emancipate half of his cmni flave, as an expiation, and 
afterwards emancipate the remainder for the fame purpofe, it fuffices, 
as this amounts to no more than emancipating him by two fentences 
inftead of one ; and the defe£l which appears in the fecond half on ac- 
count of the firf half being already free Is not regarded, fmee this de- 
fe(fl: has been induced upon the expiator’s ^iroperty, in confequence of 
lais emancipating it on account of expiation., and a defedl like this is not 
regarded; but is confidered in the fame light as when a man, having 
.thrown a goat on its fide for the purpofe of facrifice, happens to diredt 
his knife into the animal’s eye, fo as to render it defedlive, which is 
aiot regarded, the facrifice of the goat being ftill lawful, as the defedt 
has befallen the property on account of facrifice : contrary to the_ pre- 
ceding cafe, becaufe there the defedt appears in the property of the 
other partner.-^This proceeds upon the tenets of Haneefa. — With 
i two difciples inanumiffiou is indivifible, and confequently the 

emancipation 
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emancipation of an half is, in effe<5t;, the emancipation of the whole 
flave, fo that it is not confidered in that inftance as proceeding from 
two fentences. 

If a man emancipate half his flave, as an expiation of Zihdr, and 
then have carnal connexion with the wife upon whom he had pro- 
nounced the Zihdr, and afterwards emancipate the other half, it is not 
valid as an expiation, according to Haneefa, becaufe he holds that 
manumiflion admits of divifion, and the condition of its fufficiency, in 
the facred writings, is that it be performed before the maia touch his 
wife ; but here the emancipation of one half takes place after touch- 
ing. — ^With the two difciples, on the contrary, the emancipation of 
an haf amounts to an emancipation of the whole, wherefore the 
emancipation in this cafe appears to take place upon the whole, before 
touching. 

If the perfon pronouncing a Zihdr be not poflefled of a Have, his 
expiation may be made by falling for two fuccelHve months, provided 
thofe do not include the Ram%dn, nor the feftival of Fittir *, nor the 
days of Flthr + or I'ajhreek "1. The fall muft be fuccejjive, (that is, 
uninterrupted,') becaufe it is thus exprefled in the text; and it is a 
condition that the Ram%dn be not included, becaufe the abftinence 
obferved in that period is not counted in expiation ; for if it were to 
be lb counted, this would in elfe£l induce the annulment of a thing 
ordained by God ; and it is alfo a condition that the feftival of Fittir, 
and the days of Nihr and Tajhreek, be not included, as (thefe 

* The day of breaking LcnN 

t The day of facrifice, being the tenth of the month Zml Hidiet, when tlie pilgrims 
aflemblc at M^ca. 

X The true fenfe of Tajhrtth (as here applied) the tranllator has not been able to dif- 
cover. 


X X 
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being ordained JeJiiva/s'^ any extraordinary ahjiincnce in them is for- 
bidden. 

If the expiator, cither wilfully or through forgetfulnefs, in the 
tiight, or from the latter caule, in the day time, fliould during the 
term of expiation have carnal connexion with the wife upon whom he 
had pronounced the Zihar, he rauft again begin the fall anew, ac- 
cording to Haneefa and Mohammed. Aboo Yoofaf fays that it is not in- 
cumbent upon him to begin it again, as his connexion with the wife 
does not amount to an interruption of the fall, fince that is not broken 
by it ? and if it be faid. that one condition of the fall is that it precede 
touching, it may be replied that a compliance with that injun£lion is 
here rendered impollible ; he therefore holds that it mull in this cafe 
fuffice that a part of it precede touching, for if the fall be. commenced 
anew (as is the dodrinc of Haneefa and Mohammed) it follows that the 
•whole would be fubfequent to touching. — The argument of Haneefa 
and Mohammed is that the conditions of making expiation by fill are 
twofold; — one, that the fall precede touching; — anotha-, tluit the two 
months be exempt from touch’mg ; and the fecond of thefe being 
violated by the connexion, the circumllance with relped to which 
the condition was made is not fulfilled, and therefore the fall mull be 
commenced anew, bccaufe though the obfervance of the firll condi- 
tion be now rendered impollible, yet fill it remains in his power to 
perform the expiation in fuch a way as may fulfil the fecond condition 
of it. 

If the expiator wilfully break his fall in the day time, within the 
two months, either with or without excufe, he mull commence it 
anew, according to all the dodors, as this is an interruption of the 
fad, a condition of which is that it be for two months fuccejjively ; and 
this being dill in his power it is therefore incumbent upon him. 

tti* 


If 
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If a Have pronounce a Zihar upon his wife, a faft of two months 
fucccflively is the only mode of expiation which is allowed him, be- 
caufe he is incapable of poflefilng any thing in his own right as a pro- 
prietor, and confequently cannot expiate in any other way. — And 
here, if the owner of this perfon were to releafe another of his flaves, 
or to diftribute victuals to lixty poor men , on bis behalf^ yet it does 
not fuffice, as a flave, being incapable of pofl'cfling property, cannot 
be regarded as a proprietor, from his mailer’s confignment or transfer 
of it. 

If the perfon pronouncing a Zihar be incapable of obferving a fall 
(from the ill Hate of his health or other caule) it is incumbent upon 
him to give vifluals to lixty poor men, (Jon having laid “ where a 

“ MAN CANNOT FAST, LET HIS EXPIATION BE MADE BY DISTRI- 
“ BUTiNG viCTUAi.s TO SIXTY POOR MEN.” — Bv the term vidluals 
is here underllood half a Saa * of wheat, or one Saa -j- of barley or 
dates, or the value thereof in money ; becaufe the prophet has laid 
“yir each pauper there is half a Saa o/’ wheat — and alfo, becaulc 
regard is here had to the removal of want from each for one day^ 
and confequently the proportion to each is determined by the Sadia 
Fitter, or alms given on the fellival of breaking Lent. — Oblerve that 
what is here laid, “ or the value thereof in money f is the opinion of our 
doftors, as has been related at large in the book of Zakdt. And if 
the expiator bellow one Man ;J; of wheat, or two Mans of barley, or 
dates upon the poor, it fuffices, lince this fulfils the delign, as wheat 
and barley are of one and the fame genus or nature, in refpedl to food, 
and confequently to compenfate the defeft in one grain by an addition 
of the other is lawful : contrary to a cafe where a man falls, and at 
the e.nd of a month beconacs incapable of continuing the fall, on ac- 
count of ficknefs, for here the expiation would not be elFc(fled by 
giving viduals to thirty paupers, becaufe falling and vidluals are not 


only mode 
in which a 
flave 
plate 


Zihar may be 


* About four pounds. 


t About eight pounds. 
X X 2 


J About eighty pottnds. 

homogeneous, 
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homogeneous, and confequently the completion of one by means of 
the other is infufficient. 


If the perfon pronouncing a Zihdr defire another perfon to diftri- 
bute the vi£luals for him as an expiation, and the latter do fo, it fuf- 
fices, as this amounts to borrowing fo much ; and the pauper to whom 
the perfon fo commiflioned gives the victuals appears firfi: to make 
feizin of them in behalf of the expiator, and then to receive them on 
his own account ; thus the expiator is firfi: feized of the property, and 
then makes it over to the pauper. 


If the pronouncer of a Zihdr feed fixty paupers morning and 
evening it fuffices, where they are filled, whether they eat more or 
lefs. — Shafei fays that this does not fuffice, as it is requifite that the 
vi<5luals be regularly configned to fixty poor men, the fame as in Zakdt 
and Sadka Fitter^ becaufe in conftgning their wants are more efFedlu- 
ally relieved than by feedings which is only an aft of permijjiony and 
confequently cannot ftand for conjignment. — ^The argument of our 
doflors is that the word Itadm^ or feeding, is what is mentioned in 
the text, and the literal meaning of that is to give a power over food^ 
which is found in permitting to eat, the fame as in confignment : but 
in Zakdt and Sadka Fittir confignment is elTentially requifite, and 
mere permiflion does not fuffice, becaufe there the gift is incumbent, 
and by gift confignment is underftood. — In fhort, with refpeft to 
whatever is mentioned in the facred ordinances of the law under the 
term viSfuals^ permiffion is fufficient ; but in what is mentioned under, 
the terms gft or payment^ confignment is a condition. 


If among the fixty paupers thus fed morning and evening 
there be an infant newly weaned from the breaft, it does not fuf- 
fice, as the expiation is not in that cafe completely performed, a 
child of this delbription not being yet able to cat a full proportion of 
viftuals. 


With 
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With barley-bread it is requifite that fome provifion be be- 
Rowed fuch as it is ufual to eat with bread, as the appetite cannot 
be latisfied with that alone: but with Wi6r<2/r»-bread this is un- 
neceflary. 

If victuals be given to one pauper for Jixty days, it fuffices, be- 
caufe the relief of want is what is required, and want recurs every 
day, wherefore giving it to the fame perfbn a fecond day amounts to 
^ving it to a fecond pauper. — But if the vi£tuals for fixty be given, 
at once to a fingle pauper, it does not fuffice: — ^yet if they be given 
to him at fixty feparate times within the day it fuffices, according to, 
fbme ; but others alledge that it does not fuffice. 


If the perfon pronouncing a Zihdr have carnal connexion with 
his wife within the time of his performance of expiation by alms, as 
above, ftill it is hot neceflary that he fhould recommence, as it is not 
fet forth as a condition in the word of God that this fpecies of expia- 
tion fhould precede touching : but it neverthelefs behoves him not to 
touch her until he fh.ill have made expiation, as it is poffible that in the 
interim he may be enabled to perform that by the manumiflion of a 
flave, or by faffing for two months, in which cafe this would induce 
expiation by thofe methods after touching, contrary to the injundioa 
of the text. 


Carnal cem- 
nexi enduring 
expiation by. 
alms does not 
require that 
the alms be 
diilributed 


If a man, as an expiation for two Zihdrs, diffribute to each of 
fixty paupers a double proportion of victuals, (fuppofe one Saa of 
wheat to each,) yet this does not fuffice for more than one Zihdr^ 
according to the two Edders .—-Mohammed fays it fuffices for both. — 
But if the viftuals be bellowed in this W'ay upon fixty paupers, as 
an expiation for the breach of a fall, and for Zihdr, it fuffices for 
both.' — The argument of Mohammed is that what is bellowed upon the 
paupers aforefaid fuffices for the perfortnancfi. of both expiations, and 

8 the 
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the perfons upon whom it is beftowed are alfo proper fubje5:s of bbth 
expiations, and confequently the adt is efFedtual for two expiations, in 
tlie fame manner as where the occalions of expiation arc different, (as 
in the cafe of expiation for a breach of faff and a Zihdr,') — or where the 
expiations are feparately performed. The argument of the two 
Riders is that the intention, where things are -of one and the fame 
nature, is nugatory; but regard is had to it, when things are 
In. nature, becaufe a relpedf to intention is ordained, for the fake of 
dilfingwifhing between different things ; and hence, if atonement 
w'ere djue from a perlbn for the neglect or omlflion of two days faff, 
in the month of Ramzan, (a Thurfday and a Friday, for inftance,,) and 
the perfon by faffing afterwards two days intend atonement, it fuffices, 
although the days on which he thus faffs be not the fame with the 
days of omiffion, becaufe the thing is efientially the fame: contrary 
to where a perfon owes one day’s faff for atonement, and another day’s 
faff in purfuance' of a vow, — for then a diffindlion is neceflary, becaufe 
of the difference between the things,: now as fkxo intention, W'here the 
things are of the fame nature, is nugatory, and as the thing beffowed 
is capable of conffituting a Jingle expiation only, (becaufe half a Saa of 
U'hcat to each pauper is ordained as the fmalleft amount fufiicient to- 
wards expiation, wherefore the expiation is vitiated by being under, 
but not by exceeding, the preferibed quantity,) it follows that the 
diffribution of vi(3;uals as aforefaid is cftcftual towards one expiation 
only, the fame as where a fingle expiation only is intended : — contrary 
to where the viftuals are beffowed at feparate times, becaufe giving a 
fecond time is the fame as giving to another paupa\ 


If the .man upon whom two expiations of two 'Zih&rs are thus in- 
cumbent emancipate two of his (laves, it fuffices, although he have no 
fpecific intention as to either the flaves or the Zihdr s, refpe£f ively : — 
aifd in like manner, if he faff for four months, or diffribute vi£luals 
fo one hundred and twenty paupers, it fuffices, becaufe, as the thing is 
, fpecific intention is not requifite. 

5 
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If, moreover, this man emancipate a fingle flave in part of expia- 
tion of two Zihdrs, it refts with him to Ipecify to which of the two 
he intends the manumiffion of that flave to apply : but if he were thus 
to emancipate a flave in part of expiation of a Zihdr^ and of a Murder^ 
it is invalid with refpe£t to either. Ztffer fays, that the emancipation 
of a fingle flave is totally ineflhftual in either cafe . — Shqfeit on the 
other hand, maintains thiit it is equally efficient- in both cafes, the 
Ipecificatioia rcfling with the expiator, becaufe all expiations are of one 
and the fame nature with refpedt to their end, which is the covering 
of criminality, but as intention with refpedl: to things fimilar in na- 
ture, is unavailable, the Ample intention remains; and as (if that 
were expiation) the expiator is at liberty to fpecify to which expiation 
the.aifl is to apply, fb here alfb. — Tke argument of Ziffer is that the 
expiator in this cafe appears to have emancipated half his flave on ac- 
count of one Zibdr, and the other half on account of the other Zihdr, 
and confequcntly, that he is not at liberty afterwards to fpecify his 
emancipation as applying to either Zihdr in particular, after having 
granted it as applying to both, fine he then poflefles no further option. 
—Our doctors argue (with Shafet) that fpecification, with refpe<fl; to 
things fimilar in nature, is unavailable, and confequcntly nugatory, 
wherefore fimple remains ; but' where things are different in 

nature, (fuch as the emancipation of a flave, as an expiation for Zihdr, 
and alfo for homicide,') the Ipecification of intention is available; and 
the intention being approved, the emancipation of the flave does not 
apply wholly either to the expiation for Zihdr, or to the expiation 
for homicide. — As to what Shafei advances, that all expiations are of 
one and the fame nature, in regard to their end, it may be replied that 
a difference of nature between the expiations, in the prefent cafe, fub- 
fifls. in regard to the different occa/ions of them, although in refpeil to 
their end they be of one and the fame nature. 


CHAP. 
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Definition of 
.the term. 


A man ac« 
cuHng his 
wife of 
whoredom 
inuft verify 
his charge by 
an impreca* 
don. 


CHAP. X. 

Of Ladn^ or Imprecation, 


JL^aAk, in the language of the law, lignifies teftimonies confirmed 
by oath, on the part of a hufband and wife, (w here the teftimony is 
Hrengthened by an imprecation of the curfe of God, on the part of 
the hufband, and of the wrath of God, on the part of the wife,) in 
4:afe of the former accufing the latter of adultery. 


If a man (lander his wife, (that is to fay, accufe her of whore- 
dom,) or deny the defcent of a child born of her, by laying “ this is 
“ not my child,” and (he require him to produce the ground of his 
accufation, imprecation is incumbent upon him, provided both parties 
be competent in evidence, — (that is, of (bund mind, adults, free, and 
Mujfulmansi) and that the woman be of a defcription to fubjeft her 
llanderer to punifhment, (that is, married *y') for if (he be not fuch, 
(as if (he have been, for inftance, enjoyed under an invalid marriage, or 
delivered of a child whofe father is unknown,) the man is not under 
any obligation to make an imprecation, although (he be a pcrfbn com- 
petent in evidence. 

» 

Arab,— For a full defiiStion of this term fee Siander. 


La Am 
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LaAn, according to the tenets of our doctors, is a teftimony con- Conditions 

1 « i.*t 1 r which 

nrined by oath| as was before obferved; and it involves, on the part or 
the huiband, if his accufation be falfe, ti>e curse; ^^.God, which 
ilands as a fubftitute of punifhment for flander,-— or, on the part of 
the woman, tAe wrath of God, which ftands in the place of punifli- 
ment for whoredom, if it be true: — it is therefore requifite that the 
parties be both competent in evidence, as the ground thereof is tejii- 
tttony ; and it is alfo requifite that Ihe be of a defcription to fubje£t her 
flanderer to punilhment, as the Ladn^ with refpe£t to the huiband, 

Rands as a fubftitute of punilhment for flander, (whence the neceflity 
of her being a married woman :) and Ladn is incumbent on account 
of the denial of a child, becaufe the huiband, in denying the child’s 
defcent, accufes his wife by implication. 

Objection. — ^The denial of the child’s delcent does not polltively 
imply an accufation of the wife, as it is poffible that the child may 
not have been begotten by the huiband, and yet that the wife is not 
an adultrefs, (as where a man, for inftance, has had carnal connexion 
with her erroneoufly, and a child is produced from it, in which cafe 
the child is the undoubted progeny of another,) and hence, in his denial 
of its defcent from him, the huiband fpeaks truly, without any accula- 
tion of adultery againft the wife being implied. 

Reply. — ^This poflibility is of no weight, becaufc a ftranger, if he 
were to deny the defcent of a child from the known and reputed fa- 
ther, is held to be a Jlanderer notwithftanding this poflibility; and fo in 
this cafe alfo. — It is alfo a condition of imprecation that the wife re- 
quire her huiband to produce the ground of his accufation, as this is 
her right, the demand of which is neceflary, as well as that of all 
other matters of right; and if he decline it, the magiftrate muft im- 
prilbn him until he either make an imprecation, or acknowledge the 
flillity ofhis charge, by laying “ I falfely attributed adultery to her,” 

—as this is a right due from him to his wife, and which it is in his 
power to render to her, wherefore he is to be imprifoned till fuch 
time as he docs what is incumbent, or acknowledges his falfity, fo as 
VoL. I. Y y that 
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that the occafioii for the imprecation may be removed, (that is, the 
condition of imprecation, namely, the mutual charge of falfdiood,) 
becaufe imprecation is not incumbent except where each charges the 
plea of the other with falfehood, after the hufband having produced 
againft: his wife an accufation of adultery. And the hulband having 
made an imprecation, the fame is then incumbent upon the wife, it 
being fo ordained in the Koran ; (but imprecation commences with 
the hulband, as he in this cafe 'appears as the plaintiff;) and if fhe 
decline making imprecation, the magiftrate is to imprifon her till 
fuch time as fhe either agrees to make it, or to acknowledge her 
hufband’s veracity, this being his right ■incumbent upon her, and 
which file is able to render, wherefore fhe is to be imprifbned until 
fhe renders it. 


Not incum- 
bent upon 
ws or inji^ 


If a flave, or an infidel, or one who has fuffered punifhment as a 
flanderer, accufe his wife of whoredom, punifhment for Hander is due 
upon him, becaufe here imprecation is impoffible and confequently 
its original is due, and this is punifhment for flander, that being the 
original ordinance in this cafe, according to the word of God, — “ If 

“ MEN ACCUSE MARRIED WOMEN OF WHOREDOM, AND PRODUCE 
“ NOT FOUR WITNESSES, SCOURGE THEM WITH EIGHTY STRIPES;’* 

now imprecation is the fubflitute of punifhment for flander ; and where 
the fubflitute cannot be had the original is due. 


nor, where 
the wife is a 
Jlave, an in- 
fidel, ora 
convi^led 
Jlandmr \ 


If the accufer be a perfon competent in evidence, and his wife be 
a Have, or an infidel, or a Kitabeea, or one who has^ fuffered punifh- 
ment as a flanderer, or of the defcription of thole whofe accufers are 
not liable to punifhment, as being an infant, or idiot, or adultrels, 
punifhment is not due, nor is imprecation incumbent upon him, 
as in this inflanee neither competency in evidence nor marriage 


* As infidcfi and flaves, not being competent to give 
precation. 


evidence, arc incapable of h 
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{in the fcnfc which induces puniftiment) are attached to the ac- 
cufed. 

Objection. — It would appear that in this cafe punifliment for 
flander is due upon the hulbafld, as imprecation is a fubftitute 
for that, and where the fubftitute cannot be had, it follows that the 
original is due. 

Reply. — Punifliment is not due upon the hufband, as he is 
capable of imprecation, the obftaclc to which exifts in this cafe on 
the part of the w'ife, and this circumftance precludes punifliment, in 
the fame manner as where flie acknowledges the truth of the accuia- 
tion. — The foundation of this is a faying of the prophet, namely, 
“ 'There are four defcriptions of mootnen with refpeSl to whom im- 
precation is not incumbent., fews and Chrif ians married to Mus- 
“ SULMANS, and faves married to freemen, and free women married 
to Jf ewes'* 

If the accufer and his wife be perfons who have both already fuf- 
fered punifliment for flander, punifliment is due upon the former, 
becaufc in this cafe a realbn is found againfl: imprecation on the part 
of the accufer, he being incapable of making it. 

The manner of imprecation is as follows. — The Kdzee firfl: applies 
to the hulbaiid, who is to give evidence four feveral times, by faying 
I call God to witnefs to the truth of my teftimony concerning the 
“ adultery with which I charge this woman;” and again, a fifth 
time, “ may the curfe of Gon fall upon me if I have fpoken falfeJy 
“ concerning the adultery with which I charge this woman;” — after 
which the Kdzee requires the woman to give evidence, four feparate 
times, by faying “ I call God to witnefs that my hulbaud’s words 
“ arc altogether falfe, refpcifling the adultery with which he charges 
“ me;” and again, a fifth time, “ may the wrath of God light upon 
“ me, if my hufiband is juft, in bringing a charge of adultery againft 
me."-— Hafan records it as an opinion of Haneefa that the hulband 

Y y 2 ftiould, 


nor where 
both parties 
arc convifled 
flanderers. 


Form of Im- 
precation, 
and the man- 
ner of making 
it. 
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ihould, in making the imprecation, addrefs himfetf in the fecond 
perfbn, faying by God I fpeak truly concerning the adultery with 
“ which I charge yo«,” becaufe the ufe of the fecond perlbn does 
iy>t admit the poffibility of the addrefs afFefting any other. The 
reafbn for the form, as above Hated, is that the relative^ when joined 
to the third perfon^ removes doubt. And on both making impreca- 
jjjjg manner, a reparation takes place between them ; but not 
until the Kdzee pronounces a decree to that effeft. — Ziffer fays that 
reparation takes place upon the imprecation, independant of any ju- 
dicial decree, becaufe a perpetual prohibition is eftablifhed by it, the 
prophet having feid “ the two who make imprecation can never come /a- 
“ which proves their feparation, as the prophet’s forbidding 

their ever coming together after imprecation exprefsly declares this. 
The argument of our do£lors is that as, in confequence of the eftablifh- 
ment of a prohibition between them, the retaining of the woman 
with humanity * is impoflible, it is incumbent upon the hufband to 
divorce her on a principle of benevolence ; but if he decline fb doing,, 
it then behoves the K&%ee to iffue a decree of divorce, as the K&ue is 
the fubftitute of the hufband in this matter for the purpofe of re- 
moving injuftice : and a proof of this is that Aweemar divorced his wife 
after ^imprecation, in the prefence of the prophet, which fhews that 
the marriage ftill continued and was not virtually diflblved by the im- 
precation, otherwife the prophet would have prevented him from pro- 
nouncing divorce.-~Oblerve that the Jeparation here mentioned is an 
irreverlible divorce, according to Haneefa and Mohammedy becaufe the 
ad of the Kdzee muft be referred to the hufband, ae in cafes of im- 
potence^ 

If, after imprecation, the hufband fhould acknowledge that hw 
accufation was falfe, by faying “ Ifalfely laid adultery to her charge, 

* Alluding^ to the words of the “ rktain THkM WITH' HTOIAKITT, oR 

DISMISS THEM. WITH KINDNESS. (Scs Bdj&t-) 

he 
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h« beeotnes privileged with rcfpefl: to her, that is to fay, it is lawful 
fiar him to marry her as well as any other perfon *, This is accord- 
ing UyHaneefa and Mohammed.— Aboo Toofqf fays that Ihe is for ever 
prohibited to him, and that he cannot marry her, — the prophet 
having laid “ ./wo who make imprecation can never come, together y'* 
which (hews the feparation eftablilhed between them to be perpetuah 
wherefore his marriage with her is illegal. — The argument of Haneefa 
and Mohammed is that the hulband’s acknowledgment is a retradion 
from his evidence, (that is, from his imprecation^ and evidence is by 
fubfequent retradlion rendered null and. of no efFed : and as to the 
faying of the prophet above cited,, it. means that, the parties cannot 
come together as long as they both perfevere in their imprecation i 
but after the hulband’s acknowledgment, the imprecation no longer 
remains either in fubftance or in efieft, and confequently they may 
then come together.. 

If a hulband accufe his wife, by denying her child, it is re- 
quifite that the Kdzee iflue a decree denying the defeent of the 
child from him and. affixing it upon the mother +.» and the manner of 
the imprecation here is that the Kdzee firft makes the hufband give 
evidence, faying “ I teftify in the. fight of God that I fpeak truly con- 
“ cerning the matter I have brought againft her, in denying the 
“ child after which he makes the wife give evidence in the fame 
manner, laying “ I call God to witnefs that he fpeaks falfely 
“ concerning the matter he has brought, againft me, in denying the 
“ child.,” 

If a hufband accufe his wife, both by bringing a charge of adultery 
againft her,, and alfb by denying a child born of her, it is neceflary 
^at both thefe circumftances be mentioned in the imprecation, after 

* That is, without her hieing previoufly married to another. 

t . That is, bajlardisung it* 


marry 

wife. 


Imprecation 
occaAons a 
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which the Kd%ee is to iflue a decree, denying the defcent of the child 
from the hufband, and fixing it upon the mother, becaufi; the pro- 
phet once fo decreed upon fuch an occafion, and alfo, becaule the 
defign of the imprecation in this cafe is to baftardize the child, where- 
fore a decree muft be pafied agreeably to the defign of it. 

A DECREE of feparation between the parties comprehends a decree 
of baftardy in refpect to the child. — It is recorded as an opinion of Aboo 
that, in a decree of feparation, a decree of baftardy is not com- 
prehended, but that it is requifite that the magiftrate firft efieft the 
feparation, and then fay “ I throw the child upon the mother, and 
“ remove it from the father’s houle;” becaufe feparation may fbme- 
times take place without affecting the defcent of children, as where a 
man accufes of adultery a wnfe who has children *, in which cafe a 
feparation is eftablifhed by imprecation, but baftardy is not induced 
upon the children : the Kdzees mention of baftardy is therefore re- 
quifite. 


A hufband 
receding 
from impre- 
cation muft 
be punifhed 
iorjlander. 


If a hufband, after imprecation, contradict himfelf, by acknow- 
ledging that he had accufed his wife falfely, let the magiftrate punifh 
him, becaufe he then acknowledges himfelf liable to punifhment : and 
it is afterwards lawful for the hufband to marry her again, (according 
to Haneefa and Mohammed^ becaufe, having once fuffered punifhment 
for flander, competency to make imprecation no longer appertains to 
him; and the prohibition w'hich is the eft'eft of the imprecation is re- 
moved. In the fame manner, if the n jfband and wife make impreca- 
tion, and the hufband afterwards accule of adultery a ftrange woman, 
who is married, and fufter punifhment on that account, it then be- 
comes lawful for him to marry his wife again, for the reafon afore- 
faid. And fo alfo, if the wife, after divorce in confequence of im-* 
precation, be found in adultery, and fulfcr correflion from the Kdzee 


Meaning, children already born, before the period of the hufband’s accufation. 
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on that account, it then becomes lawful for the hulband to marry 
her again, as competency to make imprecation no longer appertains 
to her. 

If a man accufe his wife, Ihe being an infant or an idiot^ impre- 
cation is not incumbent upon the parties, becaufe the accufer of fijch 
a perfon is not liable to punifhment for flander unlefs he be a Jlranger : 
imprecation, therefore, is not incumbent in the accufation of fuch 
wives by their hulbands, as it is the fubftitute of punilhment for 
liaader. And the rule is the fame where the hulband is iufanc, or an 
idiot, becaufe fuch an one is not competent in evidence. 

If a dumb perfon accufe his wife, imprecation is not incumbent, 
becaufe imprecation is not incumbent unlefs the accufation be ex- 
prefled in terms., as is the cafe in flander, where punifhment is not 
incurred unlefs the accufation has been exprefsly made. — Shafe'i op- 
pofes this; for he holds that punifliment is due upon the accufation of 
a dumb perfon, and confcquently, that imprecation is incumbent, be- 
caufe his Jigns are the fame as the words of one who has the power of 
fpeech ; but the argument of our doftors is that the ligns of a dumb 
perfon are not altogether free from doubt, and punifhment is removed 
by any circumftancc of doubt. 

If a man fay to his wife “ your pregnancy is not of me,” impre- 
cation is not incumbent. — This is the opinion of Hancefa and Ziffer: 
and the reafon upon which they found it is, that the circumftance of 
pregnancy does not admit of being pojitively cert fed, wherefore the 
hufband’s words do not convey an immediate accufation. — The two 
^fciples fay that imprecation is incumbent in this cafe, provided the 
woman be delivered of a child within fix months ; and it is this which 
is meant by what is faid in the Mahfoot that “ the cxiftence of preg- 
“ nancy at the time of accufation may be certified;” but to this we 
reply that where the accufation cannot be immediately eflablifhed, it 
8 muft 
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mufl remain fufpended upon a condition, in the fame manner as if 
the huiband were to fay to his wife “ if you produce a child it is not 
“ mine;” and the fufpenfion of accufation upon a condition is nu- 
gatory. 

But if he were to fay to her “ you are an adulterefs, and your preg- 
“ nancy proceeds from adultery,” imprecation is incumbent upon 
both parties, as accufation is here eftablilhed in the mention of adul- 
tery. Yet the Kdzee is not in this cafe to ifllie any decree affedUng the 
defcent of the foetus. — Shafe'i fays that a decree of baftardy mull: be 
pronounced, becaufe the prophet decreed a baftardy in the inftance of 
HilldH who had accufed his pregnant wife.— The argument of our 
dodlors is that the effect of a decree of baftardy cannot take place until 
after delivery, fince before delivery there is a poflibility of doubt re- 
fpefbing the pregnancy; the Kdzec^ therefore, is not to decree a 
baftardy. — As to the decree of the prophet quoted by Shefe'i^ it is pof- 
fible that the prophet may have been certified of the woman’s preg- 
nancy by infpiratkn. 

If a hufband deny the defcent of the child upon the near approach 
toti’c birth of birth, or at the time where it is ufual to receive congratulations, and 
does not af- to purchafc clothes and make preparations for it, his denial holds 
chUd* def- goods ^d imprecation is incumbent upon him on account of it : but 

cent. if he (Jq jeny it until afterwards, although imprecation be here 

alfo incumbent, yet the defcent of the child remains eftabliflied in 
him. — This is the doctrine of Haneefa . — The two dilciples lay that the 
denial is admitted during labour, as it is admitted within a little time, 
but not within a long time, and hence a diftinftion is made between 
the Ihorter period and the longer, by the time of labour, as the pains 
of labour are among the effefts of breeding. — The argument of Haneefa 
is, that it is impoffible to fix any time, becaule time is fixed for the 
purpofe of confideration, and mankind vary in the length of time ne- 
cefi&ry for that purpofe ; wherefore regard is had to a thing which 

Ihews 
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fhews the child to be his, namely, his receiving the ulual congratu- 
lations, or remaining filent at the time of fuch congratulations, or 
purchafing things to prepare for the birth, or letting that time pafs 
without denying it. — This is where he is prefent ; but if he be abfent, 
and ignorant of the birth of the child, and afterwards come, the time 
aforelaid is regarded, according to both authorities ; that is to fay, with 
Haneefa, it remains to him to deny the child within fuch fpace of 
time as congratulations arc admitted, — and with the two difciples, 
within the fpace of time which correfponds with a woman’s labour. 

If two children be produced at one birth, and the hulband deny the 
defcent of the frji-horn, and admiWhat of the feconcl, in this cafe the 
parentage of both is eftablilhed in him, becaufe they are both fuppoled 
to be begotten from one feed ; and puniihment is due upon the hulband, 
becaufe he has contradicted himfelf in acknowledging the fecond child ; 
and if he admit the and deny the fecond., the parentage of both is 
eftabliflied in him for the fame reafon : and imprecation is here in- 
cumbent, becaufe his denial of the fecond child implies an accufation 
from which he does not afterwards retraCl, (as in the former inftance,) 
hnce his virtual declaration of his wife’s chaftity, in acknowledging the 
parentage of one of the children, here precedes the accufation, being 
the fame as if he were firft to fay Jhe is chafe f and then to fay 
** Jhe is an adultrefs," in which cafe imprecation would be incumbent, 
and fo here likewife. 
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Of Impotence, 
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If a luifl)and be Inneen, [impotent,] it is requilite that tlie Kihee 
appoint the term of one year from the period of litigation, within 
which if the accufed have carnai connexion with his wife it is well ; 
but if not, the Kdzee mull: pronounce a reparation, provided fuch be 
the defire of the wife, becaufe the fame is recorded from yl/iv, and 
Omar, and E/m Mufood , — and alfo, becaufe the woman is entitled 
to the carnal enjoyment, and it is pofiible that the hufband may be 
incapacitated from the performance of that a£t, not only by a radjeal 
infirmity, but alfo by fome fupervenient and accidental caufe, whence 
it is neceflary that fome certain term be appointed, in order that the 
true reafbn of his inability may be afeertained ; — ^and this term is fixed 
at one year, becaufe that contains four fealbns, and difeafes arc prin- 
cipally occafioned by an excefs cither of heat, cold, drynefs, or hu- 
midity, qualities w hich are peculiar to each fcalon refpciftivcly and 
it is probable that one of thefc four may particularly agree with the 
man’s conftitution, fo as by its influeiicc to difiipate his difeafe; thus 
it may be afeertained, w'hcn a year has completely clapfed, whether his 
inability proceeded from any radical infirmity, in wdiich cafe, it is 
impofiiblc to retain the wife witl) humanity and hence it is incum- ' 
bent upon the hulband to feparatc from her, upon a principle of bene- 
volence: but if he fhould not do lo, the Kdr^ee is in that cafe to pro- 
nounce a feparation, as his fubflitutc; yet it is requifitc that the wo- 


^ Alluding to the words of the Koran before mentioned. 
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mau defire fuch feparation, as it is her riglit. — The feparatioii here 
mentioned amounts to the execution of a llngle divorce irrevcrfible, 
hecaufe the a£l of the Kd^cc is attributed to the hulband, whence it is 
the fame as if he had himfelf pronounced fuch a Icntence upon her. 

alleges that this feparation is an annulment of the marriage; 
but with our doctors marriage is held to be incapable of being annulled 
of itfelf although it may be annulled by effecl, in the fame manner as 
in the cafe of a hulband’s apoltacy. And this feparation amounts to an 
irreverfiblc divorce, not Vi*irvcrfib!i‘, becaufc the intent of it is the wo- 
maij’s relief from a hardfliip, which cannot be cfFe5;ed but by com- 
plete divorce ; for if it were not fo, it would hill remain in the Ixuf- 
band’s power to reverfe it, which would defeat the defign. 

The wife, in the cafe here mentioned, is entitled to her whole 
iluwcr, if the hulband fhould ever have been in retirement u ith her, 
bccaiife retirement with an inneen is accounted a Kha/wat Sabeeh, or 
comjdctc retirement, as well as with any other perfon ; and an lufit 
is incumbent upon her, as was mentioned in a former place. — What 
is hero advanced proceeds upon a fuppofition of the hulband aejenow- 
Icdging that he has not performed the carnal acl with his wife : but if 
he controvert her pica, aflerting that lie has copulated with her, and 
llic have been married as a Siy^ba, his affirmation upon oath is to be 
credited, becaufe he is the defendant againlT; her claim of feparation, 
and the affirmation of a defendant muff be credited \\ hen given upon 
oath : moreover, the inftrument of generation is originally created free 
from inability or difeafe, and it is natural that he fhould perform the 
carnal aft where no obffruftion exifts; and the declaration of a perfon 
is to be credited when apparent circumffanccs bear teflimony to hi> 
veracity, and where he refts his caufe upon the nature of things. I: 
therefore the hufband thus make oath, the wife’s right of fcj)aration is 
thereby defeated; but if he decline this, the term of a year is then to 
be appointed as aforefaid. Where fhe was married as a virgin, flie is 
to be examined by feme of her own fex, and if they declare licr to be 
• Z z 2 fllll 
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ftill a virgin, the term of a year is to be appointed, as above, becaufc 
the hufband’s falfehood is then evident ; but if they declare her muli- 
ebrity *, the Kdzee is in that cafe to require the huiband to make oath, 
which if he do, her right to feparation is defeated ; but if he decline, 
decifion is to be delayed for a year as above. — All that has here been 
faid fuppofcs the hufband to be merely Inneen or impotent : but if he be 
a Alajboob, or complete eunuch, (that is, one deprived both of r^7;v/ 
and tejlicles, or of the former only,) the Kdzee is to pronounce an im- 
mediate feparation, (where fuch is the woman’s defire,) becaufe in 
this cafe the delay of a year can be attended with no advantage : if, 
however, he be only a Khafee^ or fimple eunuch, (that is, cafrated,') 
decifion is to be deferred for a year, as in a cafe of impotency, becaufe 
there the yard ftill remains, with which it is poflible that he may per- 
form the afl:. 

Roles to be Where the term of a year is appointed for the trial of a man 

obferved at , , . , . i •/• , , t i • , • . 

theexpiraiion Charged With impotence by a wife whom he had married as a^virgin, 

^probatfon declares, at the expiration thereof, that he has had carnal con- 

nexion with her within that interval, and file denies this, flie is then 
to be examined by fome of her ow’ii fex ; if they pronounce her to be 
ftill a virgin, (he has it at her option either to feparate from her huf- 
band, or to continue with him, becaufe the tefiimony of the examiners 
is confirmed by her virginity, that being the original fiate of every 
woman *, but Ihould they declare her muliebrity, the hufband is then 
to be required on the other hand to makq^oath, which if he decline 
Ihe has an option, as above, her plea being flrcngfftcned by the cir-| 
cumftance of his declining to fwear ; but if he Iwear, fhe has no op 
tion. If, moreover, fhe was zSiyeeba originally, (that is at the time 
of marriage,) and the hufiiand declare that he has had carnal connexion 
with her within the year of probation, and fhe deny this, his declara- 
tion upon oath is to be credited, — that is to fay, the oath is to be 

• Meaning womanhood^ as oppofed to virginity. 
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tendered to him, which if he take, fhe has no option ; but if he de- 
cline it, fhe has then an option as already Hated. And here, if (he 
chufe to continue with him, Ihe has no fubfequent option, as by f 
lb doing Ihe manifefts an aflent to the rclinquilhment of her 
risht. 

The year of probation appointed by the Kdzee in cafes of impotence The year of 
is to be counted by the /umr calendar ; this is approved ; and the be^calcXted 
days of the courfes, and of religious falls, (fuch as Ramzan^) are 
therein included, as thefe occur in all years alike, nor can a year 
pafs without them; but the days of Jicknefs of either party are 
not included, as a year may pafs exempt from fuch an occur- ^ 
rence. 


If the defe£l be on the part of the womans the hulband has no 
right to annul the marriage *. — Shajei maintains that he may annul 
it, and put her away on account of any of the five following defeats, 
namely, kprofy, fcrophula^ madnefs, or Karrn\, becaufe 

Ibme of thefe (fuch as the two latter) are obllrudive of generation ; 
and others (fuch as the three former) are caufes of natural and in- 
fuperable averfion, as is confirmed by a tradition of the prophet, who 
has faid Jlee from lepers as ye would from a wild beast.” — The 
argument of our doblors is that if the enjoyment of the wife’s perfon 
were to be totally precluded by any circumllance, (fuch as deaths for 
inllancc, before retirement,) yet the marriage is not annulled, but is 
rather ellablilhed and confirmed, iiifomnch that the whole dower re- 
mains due; and hence, where fucli privation of the connubial enjoy- 
•nent is merely dubious, on account of its being occafioned only by a 
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7 hat io break it fo as to dellroy tlic woman’s claim to lier dower, which 
could not be done by divorce. 

I F uha impervia coeunti, 
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defe& in the fubjedl, it rennains nnanniilled, a fortiori^ upon , this 
ground, that the dcfign of inatrimony is to legalize generation, and the 
connubial enjoyment is the advantage propoled in it ; and the ability 
to perform the a£l, where any natural obftrudlion exifts, may be ob- 
tained, as in a cafe of Riik or Karn, (for inftance,) which are to be 
remedied by chirurgical operations ; and in all other cafes the ability is 
evident. 

Ir the hufband be lunatic, leprous, or fcrophulom, yet his wife has 
no option, as in cafes where he is an eunuch or impotent. This is 
according to Haneeja and Ahoo Toofaf. Mohammed fays that Ihe is en- 
titled to an option, in order that flie may remove an evil from her- 
felf : contrary to the cafe of a hujband, he having it in his power, in 
f milar circumflances, to relieve himfelf by divorce. — The argument 
of the two Elders is that in marriage no right of option originally cxilfs, 
for if this were allowed, it would operate to the deftruclion of the huf- 
band’s right ; and it is admitted in the cafe of eunuchs, or of perlbns 
naturally impotent, only bccaufe the circumftance of natural or ac- 
cidental infirmity tends toclcfeat the end for which marriage was iii- 
llituted; but w'ith perfons of the deferiptions now under confideration 
this realbn does not hold, as the hufband u ho labours under any ot 
thofe defeats is ftill capable of generation, whence an evident difference 
appears between the two cafes 
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C H A P. XII. 

Of the Ei/iL 


By FJii is underftood the term of probation incumbent upon a 
w'oman in confequence of the diflblution of marriage after carnal 
connexion : the moft approved definition of Edit is, the term by the 
completion of 'which a new marriage is rendered lawful. 


When a man repudiates his wife, being a free woman, either by 
a rcvcrfhle or an irrevcrfble divorce, or when feparation takes place 
between a hufiband and wife, without divorce, after carnal connexion, 
the Edit, or woman’s term of probation, confifts of three terms of her 
courfes, provided (he be one who is fubjeft to the menftrual difeharge, 
Cod having fo commanded in the Koran. — The feparation which takes 
place between a married couple, independant of divorce, bears the 
fame conftrudlion as divorce, becaufe the Edit is made incumbent in a 
cafe of divorce for the purpofe of afeertaining whether the woman be 
-pregnant, and the fiime neceffity occurs where feparation takes place 
between a hulband and an enjoyed wife without divorce. — The fe- 
paration without divorce may be occafioned either by a woman admir- 
ing the fon of her hulband to carnal connexion, or by her apoftatizing 
from the faith- 
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The E£t of a woman who, on account of extreme youth, or 
age, is not fubjeft to the menftrual difcharge, is three months, be- 
caufe God has fo ordained in the facrcd writings. — The Etiit of a 
pregnant woman is accomplifhcd by her delivery, whether Ihe be a 
/lerue or free^ becaufe God, in the facred writings, has lb ordained 
refpeding woman in that fituation. 

The Edit of a female flave is two terms of her courfes, becaufe it 
is thus mentioned in the traditions, and alfo, becaufe bondage is re- 
ftridive to the half, whence it would appear that the Edit of a flave 
Ihould be only one term and a half of her courfes, but the menftrual 
difcharge being incapable of fubdivifion, the half is, of neceffity, 
made a luhole term, and hence the Edit of fuch an one is two terms ; 
and it is to this that Omar adverts, where he lays “ I would if pof- 
Able fix the Edit of a female flave at one and an half of her courfes.” 
— Where the female flave is one who from extreme youth or age is 
not fubjeft to the menftrual difcharge, her Edit is one month and an 
half, becaufe time being capable of fubdivifion, the term is fixed at the 
half on account of her bondage. 

The Edit of a free woman upon the deceafe of her hulband is four 
months and ten days, fuch being the term mentioned in the Koran ’, — 
and that of a female flave in the like circumftance is two months and 
five days, bondage being reftriftive to the half. 

If a man divorce his wife upon his deathbed, fo as that Ihe ftill 
inherits of him *, Haneefa and Mohammed lay that her Edit, in confe- 
quence of his decealc, is four mouths and ten days, if Ihe complete 
three terms of her courfes within that period ; but if the three terms 
be not accomplilhed, as requiring a longer time, (fve months for 
inftance,) her Edit is in that cafe three terms of her courfes, what- 

* See Chap. IX. 
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eyer time thofc may requa-e. In Ihnrt, here are two terms; one» 
4:hat of four n||piths and ten days; and the other, that of three 
ftruations; and which ever of thefe is the longeft, the lame is the 
term c£ E£t.~--‘Aboo Toofqf izys that the Edit of this woman is three 
menftruations. — This difference of doftrine obtains where the fick 
perfon has repudiated his wife by one divorce irreverfible, or by three 
divorces : — ^but where the divorce is reverjibky the Edit is four months 
and ten days, according to all the doctors. The argument of Aboo 
Toofafy in fupport of his dodtrine, as above, is that the marriage had 
been diffolved and terminated by the divorce, previous to the deceafe 
of the hufband, and the Edit of divorce is three terms of the courfes, 
whence fuch is the Edit incumbent in the prefent cafe, as that of four 
months and ten days, (being the EditKii widowhood^ is required only 
where the marriage was diffolved by the hufband’s deceafe ; but in the 
prelent cafe it was diflblved before his death, by divorce. To this in- 
deed it may be objeifled that, if the marriage be diflblved before the 
hufband’s deceafe, it would follow that the wife cannot inherit : — but 
the marriage is accounted to hold in refpeft to inheritance only, and 
not fo as to alter or affedt the Edit : — contrary to where a dying huf- 
band repudiates his wife by a reverfble divorce ; her Edit in that cafe 
being univerfally held to be flridtly an Edit of widowhood., fince the 
marriage then aftually continues in every fhape. — The argument of 
Haneefa and Mohammed is that the marriage being here accounted to 
continue with refpedt to inheritance, is alfo accounted to continue with 
refpedl to Edit ; and hence the longeft of the two is regarded. — If a 
man be put to death for apoflacy fo as that his wife inherits of him, 
the fame difference of opinion obtains refpefting her Edit as is above 
recited. — Some commentators allege that her Edit is held to be three 
terms of her courfes by all the doftors, as her marriage is not ac- 
counted to continue to the time of her hufband’s deceafe w'ith relpebt 
to inheritance, fince a Mujfulman woman cannot inherit of an infidel : 
but yet the wife does here inherit, becaufe her claim to inheritai^e is 
VoL. I. A a a eftablilhcd 
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eftaUiflied upon tlie inAant of her huiband*s apoAacy;-- Jier 
therefore, is three terms of her courfes. 

If a mafter emancipate his female Have, whilft in her E£t from a 
reverjible divorce, flie is in that cafe under Edit as a free nuotnan^ and 
muft count it accordingly ; becaule, in reverfible divorce, fo long as 
the Edit is unaccompliftied, marriage continues in every fhape r— but 
if a mafter emancipate his female flave, whilft in her Edit from a di- 
vorce irreverfble, or from the deceafe of her hulband, her E£t is not 
affefted or altered by fuch emancipation ; — that is, it does not become 
the Edit of a free woman, becaufe her marriage has been completely 

diflblvcd by the irrcverfible divorce, or by the hufband’s death. 

4 ' 

If ^wAyeefa* be in \itr Edit, counting it by months, and the 
menftrual difeharge fliould chance to appear upon her, in this cafe all 
regard to that portion of the Edit which has been counted by months 
drops, and her Edit commences de novo, to be counted by the terms 
of her courfes. — The compiler of this work obferves that this is where 
the Ayeefa had been fubjeit to the courfes before Ihe became hopelefs 
of children, as in this cafe her defpair is done away ; and this is ap- 
proved, becaufe it is evident that months, with refpedt to fuch a wo- 
man, are not the abfolute fubftitutes of Edit: but if an Ayeefa be one 
to whom the menftrual difeharge had never occurred before, and be 
in her Edit, counting it by months, and fee the appearance of the 
fanguinary difeharge, regard to the term of the Edit which has been 
counted by months does not drop, becaufe the counting by months is 
the original rule with refpeft to fuch a woman, and not merely the 
fubftitute for her courfes. 

If a woman be in her Edit, counting it by the term of her courfes, 

* Literally a defpatrer, that is, a woman whofe, courfes are Hopped, and who b con- 
fequendy fuppofed to be paft child-bearing. 

** and 
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and after two of thofe they fhould ftop, and flie become an Ayeefci<t 
her Edit coirmiences de novo^ to be counted by months, and all re- 
gard to the courfes drops, fo as that the fubjlitute (which is months,) 
and the original (which is the courfes^ may not be confounded. 

The Edit of a woman wedded by an invalid marriage is counted Rule of Edif 
by her courfes, both in cafe of her hufband’s death, and alfo, of a fe- m^riage. 
paration taking place between them ; and fo like wife that of a woman 
with whom a man has had carnal connexion erroneoufly ; becaufe, in 
thofe cafes, the Edit is incumbent merely for the purpofe of afeertain- 
ing whether the woman be pregnant, and not as a right of marriage i 
and as the courfes are the means of alcertaining the ftatc of the womb, 
the Edit of thofe women is to be counted by their returns. 


If the mafter of an Am-Walid fliould die, or emancipate her, her Edit of an 
Edit is three terms of her courfes. — Shafei fays that her Edit is only 
one term, as it is incumbent upon her on account only of the extinc- 
tion of the owner’s propriety, and confequently no more is requifite 



ment of our doflors is, that Edith incumbent upon her, on account 
of the extin£lion of Firdjh *, (for (he is the partner of her mafter’s 
bed,) and is therefore the fame as that ufed in the diflblution of mar- 
riage: — moreover, 0;w«r has faid “ the Edit of «« Am-Walid /V 
“ three terms of her courfes." — If the Am-lValid be not fubjeift to 
the mcnftrual difeharge, her Edit is three months, the fame as that of 
a married woman. 


If an infant die, leaving a wife pregnant, \\tv Edit is accomplilhed Editofthc 
by her delivery, according toHaneefa and Mohammed. Aboo Toofaf 

* Firajb literally means a bed, whence it is metaphorically ufed to exprefs a r^t of 
cohabitation or concubinage : it is alfo ufed in the fenfe of a wife or a concubine, whence it 
is here and elfewhere tranllated of his bed. 

♦ 
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that it is four months and ten days, (and fuch alfo is the opinion 
of Shafety") becaufe the pregnancy cannot be attributed to the infant^ 
and is, therefore, with reipeffc to him^ the fame as if it had taken place 
pofterior to his deceaie. — The arguments of Haneefa and Mohammed 
herein are twofold ; first, the word of God, who has laid in the 
Koran^ “ a woman, if she be pregnant, must wait until 
“ HER DELIVERY,” — which is cxpreflcd, and therefore ap- 

plies to the woman here treated of : secondly, the Edit of a woman 
whofe hufband dies is (in cafe of her pregnancy) fixed at the remain- 
ing term of her travail, whether that he fliort or long; now the Edit 
of a wido'vo is not defigned for the purpofe of afcertaining the ftate of 
her womb ; for if it were fo, it would not be determined by the laple 
of time, (fuppofing her to be one who is fubjeft to the menftrual dif- 
charge,) but by three terms of her courfes ; whereas we lee that the 
law fixes it at four months and ten days, although Ihe be a woman of 
that defcription ; but it is made incumbent merely as a fulfilment of 
one of the rights of marriage : and the fame reafoliing applies to the 
wife of the infant in queftion, although her pregnancy be not attri- 
buted to him : contrary to where pregnancy takes place, fubfequent 
to the infant’s deceafe ; for here her Edit of four months and ten days 
having commenced, is not afterwards to be altered by her fubfequent 
pregnancy ; but in the cafe now under confideration, the Edit of the 
term of travail vvas-due from the inftant that Edit became incumbent j 
hence there is an evident difference between the two cafes ; and con- 
fequently there is no analogy between them.— The pregnancy is de- 
termined to have taken place after the death of the hufband, where 
the woman is not delivered within lefs than fix months from the date 
of the huiband’s deceafe. — This is the approved rule. Some have laid 
that it is fo judged only where fhe is delivered within not lefs than two 
years. But if a hufband, being adult, fhould die, and his wife be de- 
livered of a child at any time between fix months and two years from 
the period of his deceafe, her Edit is accomplifhed by her delivery, 
becaufe the pregnancy is in this cafe attributed to the hufband, and 

hence 
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hence is accounted the fame as if it had exifled at the period of his 
deceafe. — Obferve that the parentage of a child bom of the wife of an 
infant cannot be eftabliftied in the infant, whether her pregnancy had 
appeared during his life, or not until after his deceafe, becaufc an 
infant, not being poffelied of feed, cannot be conceived capable of im.- 
pregnating a woman ; and marriage is not held to be a fubftitute for 
feed *, excepting where the exiftence of feed on the part of the man 
may be fuppofed. 

If a man divorce his wife whilft in her courfes, that term is not 
to be counted in her becaufe the Edit is fixed at three complete 
menfruations, and if the above were to be counted, it would induce a 
deficiency, as part of that had pafl'ed previous to divorce, and there- 
fore cannot be included. 

If a man have erroneous carnal connexion with a woman who is in 
her Edit from divorce, another Edit becomes incumbent upon her, 
and the two are blended together, — that is to fay, her enfuing courfes 
are accounted in both Edits ; and if the former Edit fhould be accom- 
pliftied before the latter, the accomplilhment of that ftill remains in- 
cumbent upon her. This is the opinion of our dodtors. — Shafei main- 
tains that two Edits cannot be blended together, becaufe the Edit is 
an a6t of piety, (as it reftrains from taking another hufband, and fo 
forth,) and tivo atSs of piety are not permitted to be united , in one ac- 
count ; as in fajling for inftance, where no part of the abflinence of 
one day can be put to the account of another. — The argument of our 
dodlors is that the defign of the Edit is to afeertain the ftate of the 
womb, and as that is anlwered by a fingle Edit, the two Edits may be 
counted together ; and piety is not the defgn of the Edit, but rather 
a dependant on it ; whence it is that the Edit may be accomplifhed, 
even without the knowledge of the woman, merely by her refraining 

* That k, cannot be held to amount to a virtual eftabfiflimcnt of parmtage. 
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from going abroad, or from marrying another hufband, or from con- 
fummating her marriage with him during the term of it. 

If a man have carnal connexion with a woman who is in her 
■£d/f from the death of her hulband, flie is to complete that of four 
months and ten days, being the Edd of widowliood ; at the fame time 
counting fuch terms of her courfes as may occur within the remainder 
of that time, fo as that the two Edits may be counted together as far 
as is poflible. 

The Edit -of divorce commences immediately upon divorce, and 
that of widow hood, upon the decealeof the hufband; if, therefore, a 
woman be not informed of her wido'whood or divorce until fuch time 
as the term of Edit be pafTed, her Edit is then accomplifhed, becaufe 
the occafion of Edit beins: incumbent is widowhood or divorce, and it 

O 

is therefore held to commence upon the occurrence of the occa/ion . — 
Our modern dodlors have decreed that the Edit of divorce fhould not 
ibc held to commence until jthe divorce be publicly declared, in order 
.to guard againft collufion between the parties; as it is poflible that a 
hulband and wife might privately agree to declare a divorce, and pre- 
tend that the Edit had already pafr, fo as that, by this means, the 
.marriage being diflblved, he might be enabled to acknowledge a debt 
in her favour, or to make her a bequeft of more than her proper in- 
heritance. 

In an .invalid -marriage the Edit commences immediately upon the 
.Kazttej Acevee. of feparation, or upon the determination of the hufband, 
.exprefsly fignified, to refrain from carnal connexion. — fnys it 
.commences from the date of the lafr carnal connexion of the parties, 
.hecaufe, in an invalid marriage, it is the carnal connexion which gives 
.occafion for it, and not the marriage. — The arguments of our dodtors 
are twofold ; — first, every inftance of carnal connexion occurring in 
an invalid marriage frauds only as one Jingle adi^ as they all proceed 

from, 
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from, and originate in, one contra^; (whence it is that one dower Ihfi* 
ficcs for the whole;) wherefore, until the aftual feparation, or deter- 
mination fignified, as^ above. Edit cannot be eAablilhed, for in every 
previous inftance of carnal connexion it is poflible that the lame may 
be repeated ; and hence, fo long as the feparation or determination do 
not exift, no particular inftance of the carnal aft can be pofitively 
termed t/je laji\ — secondly, the laft inftance of carnal connexion 
cannot be afcertained to be the laji^ but by the hulband’s lignified de- 
termination to refrain for the future, fince permiffion on the part of 
the woman,, and ability on that of the man, in a matter of fo con- 
cealed and doubtful a nature as carnal connexion, ftand as a contina- 
ance of it, and any other man who may be defirous to marry the 
woman will require to know the effeft of the Edit\ it is therefore 
requifite that fomething known and vifible be fubftituted for that 
which is concealed, fo as that fuch vilible circumftance may afford a 
ftandard whereby to determine. 

If a woman under Edit Ihould declare that it is accomplilhed, and 
her hufband deny this, her declaration upon oath is to be credited, 
becaufe Ihe is confided in in this point, and he has thrown an imputa- 
tion upon her veracity : flie is therefore to fwear in the manner of a 
plaizftifF. 

When a man, having repudiated his wife by an irreverfible di- 
vorce, marries her again during her Edity and afterwards divorces her 
before confummation, a complete dower is in this cafe incumbent 
upon him, and upon the woman an Edit de. novo^ according to Haneefa 
and jdiboo Toofcf, — Mohammed fays that no more is incumbent upon the 
man than an half dower, nor upon the woman than the accomplilh- 
ment of her firft Edity becaufe the fecond divorce Is a divorce before 
confummation, and therefore does not require either that he Ihould 
pay a complete dower, or that he Ihould obferve a new Edit', nor does 
any thiiig remain with relpeft to her, but that Ihe complete the firft 
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MMt incumbetit in conlequeace of the firft divert ; for the obligation 
upon the woman to complete her firft ESt difappeared upon the 
hulband marrying her again ; but this laft marriage being done away 
hy his divorcing her a fecond time, her obligation to the completion 
of her firft Edit recurs. This argument of Haneefa and Ab6o Toofirf 
is that the fecond divorce is, in fadl, given after carnal connexion, 
fince the woman is ftill aftually within the feizin of the man in con- 
fequence of fuch connexion formerly had with her, the effedt of which 
remains, namely, the Edit ; and where he marries her again during 
her Edity ftie being ftill within his feizin, fuch pofleffion is the lub- 
ftitute of that which appertains to him in virtue of the fecond mar- 
riage ; as in the cafe of an ufurper, who if he make purchale of the 
article ufurped whilft it is within his feizin, is held to be leized of the 
purchale on the inftant of the execution of the contradt of fale ; it is 
therefore evident that the fecond divorce is a divorce after carnal con- 
nexion. — Ziffer fays that no Edit whatever is incumbent upon the 
woman, becaufe the former Edit dropt in confequence of the fecond 
marriage, and therefore cannot recur ; and no Edit is due on account 
of the fecond divorce, as that is a divorce before confummation : but 
the arguments of the two Elders^ as above recited, are a fufficient reply 
to this. - 

If a Zirmnee., or infidel fubjedt, repudiate his wife who is alfo an 
infidel fubjedl, no Edit is incumbent upon her : ahd the fame rule 
applies to an alien woman who having been converted to the faith, 
comes -from the foreign into the Mujfulman territory * : it is therefore 
lawful for fuch women to marry before the expiration of the term of 
Edit^ unlefs they be pregnant. This is the opinion of Hane^a with 
Tefpedl to fuch infidel fubjedls as do- not hold or believe in the obliga- 
00n of Edit. The two difciples fay that Edit is incumbetit upon 

This fappofes a woman who, having been converted to ti)e in a Iweign land, 
deferts her infidel hulband diere, and comes into the Mt^lmn territory. 
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women of either defcription ; — upon infidel fuWe£ls, becaufe they 
have bound themfelves to the obfervance of all mch things as apper- 
tain to the temporal law ; and upon aliens who, having embraced the 
faith, come into the Mujfulman territory, becaufe it is fo upon fuch 
women on other accounts, fuch as the death of their hulbands, or 
their admitting the fon of the hulband to carnal connexion, and is 
therefore equally obligatory on account of feparation of country: — 
contrary to the cafe where a man^ being converted to the faith, comes 
from a foreign into Mujfulman territory, and his wife remains in the 
foreign country, for upon her no Edit is incumbent, as the obligation 
of it cannot reach or affe(£l: her in a foreign land. — The argument of 
Haneefa with refpedt to infidel fubje<fts is that they not being under 
any obligation in re?pe£l to the ordinances of the law, the obligation of 
Edit^ as a right of the law, cannot be conceived to effeiSt them ; nor 
can it be fuppofed to do fo on account of the right of the hulband, as 
he does not hold or believe in the obligation of it : and his arguments 
with refpeft to alien women are twofold; first, God has commanded 
Mujfulmans^ faying, “ ye may marry foreign women, who 

“ BEING CONVERTED TO THE FAITH, COME INTO THE TERRITORY 
“ OF THE BELIEVERS SECONDLY, whcrcver the Edit is incum- 
bent, the right of man is connedted with it ; but a Hirbcc or alien 
is not confidered as man^ but as mere matter^ (whence it is that he is 
made a property or Jlavel) — But where the woman is pregnant the 
Edit is incumbent, on account that the fextus of which (he is pregnant 
is of eftablilhed del'cent. — It is recorded from Haneefa that it is lawful 
to marry fuch women, being pregnant, but that the hufband itiufi: 
refrain from carnal connexion until after delivery, in like manner as in 
the cafe of women pregnant and by whoredom. — The former however 
is the better opinion. # 
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SECTION. 

Q/'HidAd, or Mourning. 


By HiJdd'is underftood a woman abftaining from the ufe of per- 
fumes, fuch as feented or other oils ; or of ornaments, fuch as dying 
the edge of the eyelids with antimony, and fo forth, except on 
account of Ibme particular pretext, or (as is faid in the yama 
Saghcer) on account of aches or pains which thofe applications may 
remedy. 


Hidad, or mourning, is incumbent upon a woman whofe huf- 
band dies where the is of mature age and a MuJJlima, bccaufe the 
prophet has faid “ It is not lawful for a woman who believes in God, 
“ and a future fate, to obferve Hidad for more than three days on 
“ account of the death of any one except her husband ; but for him it 
“ is incumbent upon her to obferve Hidad for the fpace oj four months 
“ and ten days." Our doctors fay that it is equally incumbent upon 
a woman whofe hufband dies whilft (he is under repudiation by irre- 
verfible divorce, — Shafe'i aflerts that it is not incumbent upon her, 
becaufe the foie intention of its inftitution is to fignify grief for the 
deceafe of a huiband who has faithfully adhered to the marriage 
coiRrail until death ; but there is no caufe of grief for the demife of 
one who had, during life, thrown his wife into difficulty and per- 
plexity by divorce. The arguments of our dodlors, in fupport of 
their opinion upon this point, arc twofold ; first, the prophet forbad 
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Women under Ei/zV dying their hands with Hinna % as it is a fpecie4 
of perfume; secondly, mourning is incumbent as a fign of grief for 
the lofs of the bleffings of matiimony, which is not only the means of 
her fupport, but alfo of the prefervation oflier chaftity ; and an irrc- 
verhble divoi'ce is a more complete termination of thofe bleffings than 
even death itfelf, lince it is lawful for a woman to perform the lall: 
offices of ablution, and fo forth, to the corple of a deceafed huffiand 
from whom fhe is not irrcverfibly divorced, whereas it is not lawful 
for her to perform thofe offices to the corpfe of one from whom ffic is 
completely divorced ; wherefore in this cafe alfo a mourning is in- 
cumbent. — may here be obferved that mourning is incumbent for 
two reafons; first, as it is a manifeftation of grief, (as was men- 
tioned above;) secondly, becaule ornamenting or letting off the 
perfon by the ufe of the above articles is a means of exciting the defires 
of men, and to a woman under JLdlt marriage is forbidden, wherefore 
Ihe muft refrain from the ufe of fuch things, left ffie fall into that 
which is prohibited. — It is recorded, in the 'Nakl Saheeh., that the 
prophet would not permit women under E,dit to ufe antimony upon 
their eyelids, or to anoint themfelv'es, as the former is an ornament, 
and the latter is one way of ufing perfume. — By what is laid in the 
definition of HidJd, in the beginning of this feftion, viz. “ abftaifting 
“ from perfumes, and fii forth, ^cept on account of fbme particular 
“ pretext,” is to be underftood, that the ufe of thofe is lawful, where 
there is any fujjicient reafon for it, as they are then 'ufed of neceffity; 
but it is requifite that the intention [of the mourner~\ in the ufe of 
them be medicine, and not ornament. 

If a woman be accuftomed to the ufe of un6tions, in fuch a man- 
ner that there might be an apprehenfion of her health fuffering from 
the difufc, in this cafe, provided the caufe for apprehenfioq be in her 

'■h 

* A fort of herb, the juic|; of which dyes the palms of the hands and foies of the feet of 
a reddilh colour. The herb or priveU 
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^onc^ption apparectl and evident, it is lawful to continue the ufe of 
them, becaufe things of which the occurrence is ftrongly apprehended 
by her are confidered as actually exifting and eftablifhed ; and in the 
fame manner, Ihe may wear warm furred or velvet garments, where 
there is a neceffity ; but it is in no wife lawful for her to ufe HinnOf 
becaufe of the precept of the prophet before recited ; nor to wear cloth 
dyed with faffron, becaufe that gives a perfume. 

Mourning is not incumbent upon an injidel woman, as Ihe is 
not bound to the obfervances required by the law ; neither is it incum- 
bent upon infants or girls under age, for the fame rcafon : but it is 
incumbent upon female (laves, they being bound to the obfervances 
of the law in all fuch points as do not affedt the right of their owner, 
which is the cafe with mourning : it is to be obferved, however, that 
the mourning, with refpedl to female (laves, does not include a pro- 
hibition from going abroad, fince this would be an infringment upon the 
proprietor’s right, which precedes the right of God, as the individual 
is neceflitous, whereas God is not fo. 

Mourning is not incumbent upon an jdm IVaM under JLdlt from 
the deceafe of her proprietor ; nor upon a woman Edit who has 
been contradled in an invalid marri%e, becaufe, with refpedl to fuch 
women, the bleflings of marriage cannot be faid to perilh fo as to af- 
ford a reafon for the manifeftation of grief ; moreover, ornaments and 
the ufe of perfumes, and fo forth, are in their original nature allow- 
able ; and where no fpecial reafon appears for the prohibition ©f them, 
they necelfarily continue to be fo. 

It is not decent in any perfon publicly or exprefsly to felicit or feek 
connexion with a woman under Edit ; but it matters not if this be 
done in an indiredl and ambiguous manner: yet they (hould not pafs 
any fecret promife of marriage to each other, this being forbidden in 
the Koran . — The ambiguous mode of propofal abovementioned is de- 
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fcribed by Bbn Abbas to be, that the man in the ^woman’s prefence 
may declare his wifh to marry, in general terms, without any particu- 
lar application. « 

It is not lawful for a woman under divorce to go abroad, either 
iii the night or day, whether the divorce be reverlible or irreverfible, women 
becaufe the word of God in the Koran forbids them from appearing 
abroad : but a widow is at liberty to go forth during the whole day, 
and for a fliort feafon of the night alfo; yet Ihe muft not pafs the 
night any where but in her own apartments. The reafon of this in- 
dulgence is that as a widow has no provifion from her hufband’s 
property, it may be neceflary that the fliould go forth to feek for a 
fubfiftence, and it may fometimes happen that flie is detained abroad 
a confidcrable time, perhaps till after nightfal, whence the extenfion 
of the liberty to a part of the night : but it is otherwile with a woman 
under divorce, as Ihe is entitled [during ILdlf^ to a fubfiftence from the 
hulband. Yet if a woman were to enter into an engagement of 
Khoola with her hufband, making the confideration for Kboola to con- 
fill: of her fubfiftence during her Edit, fome fay that fhe is at liberty 
to go during the day, while others maintain that fhe has no liberty of 
going forth whatever, as the lofs of alimony during Edit is a confe- 
quence of her own voluntary aift, wherefore the prohibition, which 
is a right of the law, ftill continues in force. 

It is incumbent upon a woman under Edit that fhe obferve and 
accomplifh the fame in the place where fhe was refident at the period 
of divorce taking place, or of the hufband’s deceafe, whether that be 
her own accuftomed dwelling, or a houfe where fhe may be upon a 
vifit,i (that of her parents, for inftance,) becaufe this is fo ordered in 
the Koran ; and it alfo appears in the traditionary precepts of the pro- 
phet that he faid to a woman whofe hufband was flain Jlay in your 
“ own houfe until your Edit be accomplijioed'* 
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A widow may Ip the apaftfnent allotted io a widow, in the houfe of her de- 

remove from riiyi ji 

her huiband’s ccaled huibaud, be not fufnciently Ipacions for her accommodation, 
converiimiy fliould happen that the heirs the defundt exclude her from 

therc^'^ the other parts of the houle, it is then lawful for her to remove elfe- 
where, becaufe Ihe has here an excufe, and any good pretext fuffices 
in all matters appertaining to the fpiritual law, of which delcription 
isJSJ'/V; the cafe is therefore the fame here as where the woman 
has reafon to fear thieves in her own houfe, or wliere there is an ap- 
prehenfion of its falling, or where flie holds it by hire, and is unable 
to pay the rent ; all which circumftances are a fufficient caufe of re- 
moval, as well as in the prefent cafe. 
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Where a hulband and wife are feparated by irreverfible or tripli- 
cate divorce, it is requifite that there be a curtain or partition betweea 
them ; and there is no objedlion to their continuing to rciide in the 
fame houfe, provided this be attended to, as the hulhand has himfelf 
declared her to be prohibited to him: but if he be a dijfolute perfon, 
one who has no command of his paffions, and of whom it may be ap- 
prehended that he will commit with her that which is unlawful, it is 
in this cafe expedient that Ihe remove to another houfe, (fince there 
is evidently a fufficient excufe,) and that fhe continue there until the 
accompliffiment of her Edit ; — it is better, how'ever, that the diflblute 
hufband leave her in his houfe, and remove to another himfelf. — It is 
laudable in the parties, whether the hufband be diflblute or otherwife, 
to engage a female friend to refide in the houfe with them, who may 
be able to prevent any improper connexion. — If the dwclling-houfe 
be fo fmall .as not to admit of their refiding in it under thefe precau- 
tions, it is then neceflary that the wife remove elfewhere; but it is 
better that the hufband remove, and leave her to refide in the houfe. 
All this proceeds upon a fuppofition of the hufband’s having no more 
.than one houfe. 


If 
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If a woman accompany her hufband upon a journey, or on a pil- 
grimage to Mecca^ and he give her three divorces upon the way, or divorced 
die, leaving her in an uninhabited place, flie muft return to her own 
city, provided thediftancebe within three days journey, becaufe this 
is not to be confidered as going abroad^ but rather as a confequence of 
her having before gone abroad ; but if the diftance exceed three days 
journey, fhe is then at liberty either to return home, or to proceed 
upon the pilgrimage, whether her guardian be with her or not.— 

The compiler of this work obfcrves that this is only where fhe is left 
within three days journey from Mecca, where her ftay would be more 
dangerous thiui her proceeding ; but her return to her own city is pre- 
ferable, in order that flie may there accompliih her Edit in the 
houfe of her hulband. — But if, in the cafe under confideration, 
jthe divorce or death occur in a citVy or other inhabited place, the 
woman mull not go forth from that place until her Edit be accomplifli- 
cd, after which Ihe may leave it, provided Ihe be accompanied by any 
male relation within the prohibited degrees. — What is here advanced 
is the do(5trine of Hancefa. — The two difciples fay that, if the woman 
be accompanied by a relation within the prohibited degrees, fhe may 
leave the place before liar Edit be part; for they argue that flie ought 
to be allowed liberty to return home, in order that fhe may relieve 
herfelf from the dilagreeablc circumllances attending her rcfidence in. 
a flrange place, and alfo from the derangement and trouble of a jour- 
ney, becaufe thefe are I'ufficient pretexts, and the impropriety of her 
travelling is removed by the circumflance of her relation accompanying 
her. — ^To this Haneefa replies that Edit affords a flronger reafon againfl 
removal than even the want of a relation’s protedion, as a woman 
may lawfully go to any diftance within a day’s journey, without being 
accompanied by a relation, whereas this is not lawful for a woman 
under Edit: and where it is unlawful for a woman to go to any greater 
diftance, unaccompanied by a relation, it is fo for one under Edit^ 
a fortiori. 


CHAP. 
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Of the EftahliJJiment of Parentage. 


Jf a man make a declaration, faying “ if I marry fuch a woman fhe 
“ is divorced,” and he afterwards marry her, and the produce a child 
after fix months from the day of the marriage *, the parentage of the 
child is eftablifhed in him, and the dower is incumbent upon him ; 
the former is eftablifhed, becaufe the wife is in this cafe conlidered 
as a partner of his bed at the period of conception, as having brought 
forth a child at the expiration of fix complete months from the date of 
the marriage, a time confiderably poflerior to the divorce, fince that 
takes place immediately after the marriage, wherefore the conception 
mufl be confidered as having taken place prior to the divorce, that is, 
within the marriage. 

Objection. — It is not to be imagined that conception fhould take 
place at the time of marriage, as it is a confequence of the carnal a£t, 
which happens poferior to it ; how, therefore, can it be eftablifhed 
that the conception took place before divorce, fince the latter occurs 
upon the inftant of the marriage ? 

Reply. — ^Conception may be imagined upon the inftant of the 
marriage, as it is poflible that the man may marry the woman whilft 
in the commiflion of the carnal aft, and confequently, that marriage 

^ This means any time between fix months and two years from the date of the mar- 
riage, as the former of thefe is held to be the JhorteJi^ and the latter the longefi poffible 
term of pregnancy. 

and 
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and conception may have taken place at the fame inflant: and as 
genealogy is a matter the eftablifhment of which is of great moment, 
this fuppofition has therefore been adopted ; and the dower is incum- 
bent, becaufe the defcent of the child being eftablifhed in him, he is 
•virtually held to have cohabited with his wife; and it is due on ac- 
count of conlummation. 

If a man repudiate his wife by a divorce reverfible, and fhe bring 
forth a child at the end of two years, or more, from the time of the 
divorce, the parentage of the child is eftablifhed in him, and the divorce 
is reverfedj^ provided fhe had not before declared the accomplifhment 
of her Edity becaufe it is poffible that her pregnancy may have taken 
place during Edit, as the 'Tohar (or term of purity) of fome women is 
much longer than that of others, which circumftance may have pro- 
trailed its continuance : but if fhe be delivered of a child within lefs 
than two years from the time of divorce, fhe becomes completely fe- 
paratcd from her hufband, on account of the completion of her Edit 
by delivery : and in this cafe alfo the parentage of the child is eftablifhed 
in the hufband, becaufe it is as poflible that the conception may have 
taken place previous to divorce, (that is, within the marriage,) as it 
is that it may have taken place after divorce, (that is, within 
the Edit :) but yet reverfal is not eftablifhed, becaufe, as it is pof- 
fible that conception took place (fter divorce, fo it is alfo poflible that 
it took place before divorce; wherefore reverfal cannot be eftablifh- 
ed, on account of the doubt M'hich exifts on this point : but where 
the woman is not delivered until after two years, reverfal is eftablifhed, 
as the conception is pofterior to divorce, and muft be attributed to the 
hufband, fince no charge of adultery has been advanced againft the 
wife, wherefore it is evident that he has had connexion witli h^r 
during Edit, a circumftance by which reverfil is eftabliftied. 

If a man repudiate his wife either by three divorces, or by an ir- 
rearerfible divorce, and fhe be delivered of a child within lefs than two 
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years from the period of the divorce, the parentage is eftabliflicd in him, 
as it is poflible that the pregnancy may have exifted at that time; and 
the right of cohabitation does not pofitively appear to have been dif- 
folved previous to pregnancy, whence the parentage is eftablithed in 
this manner for the fake of caution. — But if the delivery were not to 
take place until after the expiration of two years from the period of 
feparation, the parentage of the child is not eftablilhed, as pregnancy in 
that cafe evidently appears to have taken place pofterior to divorce, 
and confequently the child cannot be fuppofed to be begotten by the 
man in .quellioa, fince to him carnal comxexion with the woman is un- 
lawful : yet if he claim the child as his own, the parentage is eftablilh- 
ed in him, as he here takes it upon himfelf, and it may be accounted 
for by fupppfing him to have had coimexion with the woman, errone- 
oufly, during her ESt. 

If a man repudiate, by an irreverfible divorce, a wife who is under 
the age of puberty, but yet fuch an one as may admit of carnal con- 
nexion, and (he bring forth a child after the expiration of nine months 
from the time of divorce, the parentage of the child is not eftablilhed in 
him; but if the delivery be within Icfs than nine months, it is 
edablilhed. — ^Tbis is according to Hane^'a and Mohammed. — Aboo Yoofaf 
fays that the parentage is eftablilhed in the man, although the child 
(hould not be born within lefs than tw'o years from the period of di- 
vorce, becaufe (he was under Edit, and it is poflible that the preg- 
nancy may have exifted at the time of divorce, and (he not have de- 
clared the accompli(hment of her Edit, wherefore this infant w'ife is 
the fame as a full grown woman. — The argument of Haneefa and Mo* 
bammed is that the Edit of the wife is in this ca(e appointed to be 
counted by months, wherefore it is accompli(hed at tlie expiration of 
three months, by the rule of the law, independant of any declaration 
on her part ; — if, therefore, (he be delivered of a child within lef 
than fix months from the end of that term which completes her Edit, 
the parentage of the child is eftablilhed ; but, if (he bring not forth until 

aftet 



DIVORCE. 


Chap. XIII. 

i^ter that time, the parentage is not eftabhlhcd, as it appears to have 
been begotten at the time when the was not a partner of the huibaird’s 
bed, for the cafe treats of a girl irreverfibly divorced under puberty., 
and cctfilequently not fubjedl to the menftrual difeharge, and whofe 
Edit is therefore completed by the kpfe of time, namely, three 
months, wherefore it is not poffible that pregnancy fhould have ex- 
ifted at the time of divorce ; and the ri^t of cohabitation appears to 
have undoubtedly expired before pregnancy, fo that the defeent can- 
not be eftabliflied. And if the wife under thefe cir'tumftances be re- 
pudiated by a reverfible divorce, the rule is the fame (with Haneefa 
and Mohammed^ as before recited. Aboo Toofafiay^ that the parentage 
of the child is eftablithed in the hufband if it be born within twenty^ 
feven months from the time of divorce, as it muft be allowed that he 
may have had connexion with her at the latter end of the term of three 
months, which conftitutes her Edit, and the be delivered within the 
longeft term of pregnancy admitted by the law, namely two years-. 
But if the infant wife declare her pregnancy to have taken place 
during Edit, the rule is then the fame as with refpefl to grown 
W'omen ; that is to fay, the parentage of the child is eftablifhed in the 
huiband, as her puberty is proved by her own affirmation. 

If a widow bring forth a child, the parentage is eftablifhed in her 
hufband, provided the delivery happen within two years from the 
time of his deceafe . — Zifer fays that if fhe be not delivered UJitil after 
fix months from the time of the completion of the Edit of widow- 
hood, in this cafe the parentage cannot be eftablifhed, becaufe her Edit, 
upon the lapfe of four months and ten days, is completed by the or- 
dinance of the law, as the Edit is, by the law, fixed to that time, and 
is therefore the fame as if fhe were to declare the accomplifhmcnt of 
her Edit, as in the cafe of the infant before mentioned. — Our doctors, 
on the other hand, fay that the Edit of the woman in queftion is not 
ahfblutely fixed at four months and ten days, but has alfo another 
mode of completion, namely delivery, fince marriage with an adult 
. C c c 2 woman 
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woman is confidered as a caufeof pregnancy: contrary to'the cafe of' 
a girl under puberty, becaufe the natural ftate of fuch an one is an inr 
capacity to bear children, as an infant is not a fubjedl of impregnation, 
until Ihe attain matvuity, and. concerning the maturity of the infant 
tliere is a doubt. 

If a woman under Edit declare the fame to be accompliffied, and 
be afterwards delivered of a child w’thin lefs than fix months from the 
time of her declaration, theparentag .of the child is eftablilhed, as it is. 
evident that her declaration was unfounded, and is confequently null: 
but if the be delivered after fix months from the time of her declara- 
tion, the parentage is not eftabliflied, becaufe nothing appears in this 
cafe to annul her declaration, as it is poflible that her pregnancy may 
have occurred after that. — This realbning applies to every woman 
under Edity whatever the occafion may be, whether divorce rever- 
fible or irreverfible, or the deceafe of her hufband ; or of whatever 
defeription or nature, whether it be counted by months, or by the 
returns of the courfes. 

When a woman under Edit delivered of a child, the parentage 
is not eflablifiied, (according to Haneefa,") unlefs the birth be proved by 
the evidence of two male witnefles, or of one male and two female. — 
This is a rule where there is no apparent pregnancy, or where the 
fame is not acknowledged by the hufband : but if the pregnancy be 
apparent, or the hufband have acknowledged it, the parentage is efla- 
blifhed independant of the teftimony of witnefles. The two difciples 
maintain that, in all cafes, the parentage is eftablifhed upon the tefti- 
mony of one woman, — ^becaufe the hufband’s right of cohabitation ftill 
continues during Edit, and it is this right which occafions the fixing 
of the parentage of a child upon the hufband, wherefore nothing more 
is required than that fome perfon prove the birthj and the identity; 
by teflifying “ This is the child of which fuch a woman was deliver- 
ed,” — and thus much may be fufficiently proved by the teftimony of 

a fingle 
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a Angle woman, in the fame manner as it is during marriage, in a cafe 
where the hulband difputes the child^s identity . — Haneefoy on the 
other hand, argues that the "Edit is accompliflied by the woman’s de- 
claration of delivery ; but the mere completion of Edit is not proof, 
and the defcent Hill remains to be firft eftablithed, for which reafon it 
is that complete proof (that is, the teftimony of two men, or of one 
man and two women,) is made a condition : but it would be other- 
wife if the pregnancy were apparent, or acknowledged by the huiband, 
as in this cafe the parentage is eftablilhed prior to the birth ; and the 
child’s identity is there afcertained by the teftimony of one womaii, — 
the midwife, for inftance.. 

rf a woman under Edit from the death of her hulband bring forth The parent- 
a child, and declare it to be his, and the heirs confirm her aflertion, born of a 
though no perfon bear evidence to the birth, the child is held to be ^*p°ntioverN. 
defcended of the hulband, according to all our doctors *. This, with ed, i» efta- 

® . • y 1 • 1. f t bU(hed m her 

refpe<£t to inheritance, is evident, as inheritance is a foie n|;ht ot tne jeceafcdhuf- 

heirs, and confequently their teftimony or acknowledgment is to be 

credited in every matter which affefts it. — A queftion, however, may evidence 

arife in this cale whether the parentage of the child be by fuch teftimony 

eflabliflied with relpeit to others than thole heirs : and upon this the 

learned in- the law obfcrve, that if thofe heirs be perfons of a defcrip- 

tion capable of being admitted as witneflcs, the parentage is eftabliftied 

with relpedt to all others as well as themfelves, becaufe their teftimony 

amounts to proof, for which realbn Ibme doctors require that their 

confirmation of the woman’s aflertion be delivered in the form of 

evidence : but the neceflity of this is denied by others, becaufe the 

eftabliftiment of parentage, with refpeft to the reft of mankind, is a 

neceflary conlequence of its eftablilhment with refpedl to the immediate 

heirs of the decealed by their confirmation ; and where a matter 

is once fully eftabliftied upon any particular ground, no neceflity 

cxifts for any further conditions with refpedt to its eftablilhment. 

* This means, at whatever time the child he bom, after the hujband's deceafe. 

If 
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If a man many a wonaan, and (he bring forth a child within lefs 
than lix nwnths after the marriage, the parentage of the child is not 
eftablilhed in the hulband, as pregnancy in that cafe appears to have 
exifted previous to the marriage, and conlequently caumot be derived 
from him : but if flie be delivered e^ter fix months, it is eftabliHied, 
whether he acknowledge it or not, becaufe then the marriage appears 
to have exifted at the time of impregnation, and the term of preg- 
nancy is complete. If, moreover, the hulband deny the birth, it may 
be proved by the evidence of one' woman, after which the parentage 
is caftablilhed in virtue of the marriage ; and fuch being the cafe, if he 
perfift in denying the child, imprecation becomes incumbent, becaufe 
his denial then amounts to an imputation on his wife’s chaftity, fmee 
it implies a charge of adultery againft her. And if, upon the birth of 
a child, a difpute were to arife between the hulband and wife, he af- 
ferting that he had married her only four months before, and Ihc 
maintaining that they had been married fix months, the declaration of 
the wifeds to be credited, and the child belongs to the hulband, be- 
oaufe apparent circumftances teftify for the wife, as it appears that her 
pregnancy has been a confequeuce of marriage and not of whoredom . — 
A quellioa has arifen among our dodtors whether the woman’s af- 
lertion is to be credited without being confirmed by oath ? The two 
difciples hold that it requires her oath ; but Haneefa maintains the con- 
trary opinion. 


Divorce fuf- If a man fufpend divorce upon the circumftance of his wife’s 
the birth^ a bearing a child, by laying to her “ upon being delivered of this child 
taklfpkccon ** divorced,” — and a woman afterwards give teftimony to her 

tlx evidence being delivered, yet divorce does not take place, acebrding to Haneefa. 
to the birth. The two difdples maintain that divorce takes place, becaufe the evi- 
dence of a lingle woman fuflBces in all fuch matters as are improper to 
be beheld by men; and the evidence of one woman to a birth being 
admitted, it is allb to be adnutted with relpeft to whatever proceeds 
from the birth, which in the prelent inftance is divorce.— The argu- 
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inent of Haneefa is that the woman, in this cafe, ftands as a plaintifT 
for penaity againft her hufband, and he appears as the defendant, 
wherefore her claim cannot be eftabli&ed but by complete proof. — 

The foundation of this is that the evidence of a woman is admitted 
with refpeft to child-birth from neceflity only, and has therefore no 
effeft with refpedl: to divcwce, lince that is a matter altogether diftinft 
from childbirth, arid unconnefled with it, although fiich connexion 
appear to exifl: from the peculiar circumfrances of the prefent cafe. — 

But if the huibartd acknowledge the pregnancy, divorce takes place- 
upon the woman independant of the evidence of others, according to 
Haneefa. — ^Thc two difriples hold that in this cale ahb the teftimony 
of the midwife is neceflary, hecaufe proof is indifpenfable to the 
eftablilhment of a Dawee HinSf or claim of penalty, and the evidence 
of the midwife amounts to proof, according to what was before faid.— • 

The arguments of Haneefa are twofold; — first, the acknowledg- 
ment of pregnancy amounts to an acknowledgment of that which 
pregnancy induces, and extends thereto, and that thing is childbirth ; 
SECONDLY, the hulband, in acknowledging the pregnancy, declares 
his wife a trufee, as the child is a depofit in her polTelfion, and confr- 
quently her word is to be credited in the furrender of the depofit, as 
much as that of any other trufree. 

The longeft term of pregnancy is two years, becaufe of the de- The term oi 
claration of Ayfha^ “ the child does not remain in the mother s womb be- 
** vond two y ears C* and the fhorteft term is fix months, becaufe the 
facred text fays “ the whole term of pregnancy- and wean- 
“ ING IS thirty months;” and Ibn Abbas has faid that the term 
of fuckiing is two years, wherefore fix months remain for the preg- 
nancy.— has faid that the longeft term of pregnancy extends to 
four year-s ; but the text here quoted, and the opinion of Ibn Abbas as 
above, teftify againft him. — It is probable that Shafe'i may have de- 
livered this opinion- upon hearlay, as this is a matter which does not- 
admit of reafoning.. 
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If a man marry a female flave, and afterwards divorce her, and 
then purchafe her, and (he be delivered of a child within le(s than fix 
months from the daj of purchafe, the parentage is eftablifhed in him; 
but if (he be delivered after fix months, the parentage is not eftablKhed; 
becaufe, in the firft indance, the child is confidered as born of a wo- 


man under £<//V, conception appearing to have taken place before pur- 
cha(e; but, in the fecond inftance, it is regarded as (lave-born, as the 
length of the term of pregnancy here admits of conception being re- 
ferred to a time fubfequent to purchafe ; and the child thus appearing 
to be bom (not of a wj/f, but) of a Jlave^ his acknowledgment is re- 
quifite to the e(labli(hment of its parentage. — What is now advanced 
proceeds upon a fuppofition of the (lave being repudiated by a (ingle 
divorce, reverfible or irrcverfible, oxhy Khoola: but if (he be repudi- 
ated by two divorces, the parentage of the child is eftabli(hed, if it be 
born within two years from the date of the divorce, becaule in this cafe 


(he is rendered unlawful to her hulbaiid by the rigorous prohibition, 
whence the pregnancy can be referred only to a time previous to divorce, 
fince, under fuch a circumftance, (he is not rendered lawful to the 
man by his fubfequent purchafe of her. 


JVIifcellane- 
ous cafes. 


If a man (ay to his female (lave “ if there be a child in your 
“ womb it is mine,” upon a woman afterwards bearing tefiimony to 
the birth, the (lave becomes Am-Waltd to that man, becaufe here 
all that is requifite is to prove the child’s identity, by (hewing that 
“ fuch a woman has been delivered of fuch a child,” — and this is fuf- 
ficiently alcertained by the teftimony of the midwife, according to all 
our dodors. 


If a man fay of a boy, “ this is my fon,” and afterwards die, and 
the mother come declaring herfelf to be the wifeof the decealed, (hemuft 
»- be confidered as fuch, and the boy as his child, and they both inherit of 

him. It is recorded in the Nawildir that this rule proceeds upon a fa- 
vourable 
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vourabk cbnftrudion of the law, for analogy requires that the woman 
Ihould not inherit, fince defcent is ellaUifiied not only in virtue of a 
valid marriage, but alfo of an invalid marriage, or of erroneous carnal 
connexion, or of pofleffion by right of property, and therefore the 
man’s declaration that “ this is his fofC* does not amount to an ac- 
knowledgment of his having married the mother ; but the realbn for 
a more fevourable conftrudioii of the law here, is that the dafe fup- 
pofes the woman to be one whofe freedom and maternal right in the 
child are matters of public notoriety, and the validity of a marriage is 
afcertained by circumftances. But if the woman be not known to be 
free, and the heirs -of the hulband maintain that flie is only an Atn- 
Walidf Ihe is not entitled to any inheritance,, becaufe the mere ap- 
pearance of freedom, (fuppofing this cafe to occur in a Mkjfulman ter- 
ritory,) although it defend the party from llavery, is not fufficient to 
cftablilh a claim of inheritance. 


CHAP. XIV. 


Of Hizdnit^ or the Care of Ivfant Children. 


If a reparation take place between a hufband and wife, who arc pof- 
fefled of an infant child, the right of nurfing and keeping it rel^ with 
the mother, becaufe it is recorded that a woman once applied to the 
prophet, faying “ O, prophet of God ! this is my fon, the fruit of 
“ my womb, cherilhed in my bolbm and fuckled at my breaft, and 
VoL. I. D d d . ^ “ his 
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“ his father is defirous of taking him awa^ from me into his 
** care;”— to which the prophet replied, “ thou ba^ a right in the 
child prior to that rf thy httfiandy fo long at thou doft not marry with 
“ a granger .-’’—moreover, a mother is naturally not only more ion-! 
der, but alfo better qualified to cherifh a child during infancy, fo that- 
committing the care to her is of advantage to the child ; and Siddeek 
alluded to this, when he addrefled Omar on a fimilar occafion, faying 
“ the fpittle rf the mother is better for thy child than honey^ 0 Omar!’* 
which was faid at a time when ftparation had taken place between 
Omar and his wife, the mother of Ajjim, the latter being then an in- 
fant at the breaft, and Omar defirous of taking him from the mother; 
and thefe words were Ipoken in the prefence of many of the compa- 
nions, ncmifillDf wlwjm contradicted him : — but the IVifka or fubfiftence 
of the child is incumbent upon the father, as (hall be hereafter explain- 
ed. It is to be obferved, however, that if the mother refufe to keep 
the child, there is no conftraint upon her, as a variety of caufes may 
operate to render her incapable of the charge. 

Oitlerof pr*- jp the mother of an infant die, the right of Hizdnit (or infant edu- 

cedcnce in , . , i » r 

cation) refts with the maternal grandmother, in preference to tne/< 2 - 
xSamtbtr. becaufe it originates in and is derived from the mother; but if 

Ihe be not living, the paternal grandmother has then a right prior to 
any other relation, Ihe being as one of the child’s mothers, (whence 
it is that Ihe is entitled to a fixth of the elFeCls of a child of her fo.n, 
which is the mother’s ihare * ;) and flie mull moreover be conlidered 
as having a more tender interell in her own offspring than any colla- 
teral relation. If there be no grandmother living, in this cafe a filler 
is preferable to either a maternal or paternal aunt, as Ihe is the daugh- 
ter of the father and mother, or of one of them, whence it is that 
Ihe ’aK>uld take place of the aunts in inheritance :— (according to one 
tradition, the maternal aunt is preferable to a half filler by the lather’s . 

fide. 


♦ This muft mean, in cafe of the mother* s death* 
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fide, the prophet having faid “ the maternal aunt is as a mother '") — 
A full lifter alfo has preference to an half lifter, maternal or paternal ; 
and a maternal lifter to a paternal lifter; becaufe the right of Hizdnit 
is derived to them through the mother. The maternal aunt has pre- 
ference to the paternal, becaufe precedence is given, in this point, to 
the maternal relation. The fame diftinflion alfo prevails among the 
aunts as among the lifters that is, Ihe who is doubly related has a 
preference to her who is lingly related; thus the maternal aunt, who 
is full filler to the mother, precedes an half lifter, maternal or pater- 
nal ; and in the fame manner, a maternal filler precedes a paternal 
lifter ; and fo alfo of the paternal aunts. If however any of thele wo- 
men, having the right of Hizdnity Ihould marry a ftranger, her right 
is thereby annulled, on account of the tradition beforet|uoted, and 
alfo, becaufe where the hulbaud is a ftranger, it is to be apprehended 
that he may treat the child unkindly; where the woman, therefore, 
who has charge of an infant marries, it is neither advantageous nor 
advifeable that the infant remain with her, unlefs the perfon Ihe mar- 
ries be a relation, — ^as where the mother, for inftance, having charge, 
marries the child’s paternal uncle, or-the mat e rnal -g-ra n d m o t l w t 
marries the paternal grandfather, — becaufe thefe men being as pa- 
rents, it is to be expefted that they will behave with tendernefs : — 
and fo alfo of any other relation within the prohibited degrees, for the 
fame reafom 

Any woman whofe right of Hizdnit is annulled by her marrying 
a ftranger recovers the right by the diflblution of the marriage, the olT-^ 
jefltion to her exercife of it being thereby removed. 

If there be no woman to whom the right of Hizdnit appertains, 
and the men of the family dilpute it, in this cafe the nearell paternal 
relation has the preference, he being the one to whom the authority 
of guardian belongs : (the degrees of paternal relationlhip are treated 
of in their proper place :) but it is to be obferved that the child mufl: 

D d d 2 not. 
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not t)e entrufted to any relation beyond the prohil^ed degrees, fuch as 
the Mcewla or emancipator of a flave, or the fon (rf the paternal uncle, 
as in this there may be apprehenlioh of treachery. 


Length of the 
term of Hi- 


The right of Hizdnit^ with refped to a male child, appertains to 
the mother, grandmother, or ib forth, until he become independant 
of it himfelf, that is to fay, become capable of ftiifting, eating, drink- 
ing, and performing the other natural fundions without affiftance ; 
after which the charge devolves upon the father, or next paternal re- 
lation entitled to the office of guardian, becaufe, when thus far ad- 
vanced, it then becomes neceflary to attend to his education in aH 
branches o^ufeful and ornamental fcience, and to initiate him into a 
knowledge of men and manners, to efre(ft which the father or pater- 
nal relations are heft qualified : — {Kajdf{3iy% that the Hizdnit, with re- 
Ipeft to a boy, ceafes at the end of feven years, as in general a child 
at that age is capable of performing all the neceffary offices for him- 
felf, withoi;^^ affiftance.) — But the right of Hizdnit with refped to a 
girl ap pert^ns to the mothe r, grandmother, and fo forth, until the 
firft appearance of the menftrual difeharge, (that is to fay, until Ihe 
attain the age of puberty,) becaufe a girl has occafion to learn fuch 
manners and accoropliihmcnts as are proper to women, to the teaching 
of which the female relations are moft competent ; — but after that 
period the charge of her properly belongs to the father, bfecaufe a girl, 
after maturity, requires Ibme perfon to fuperintend her conduct, and 
^o this the father is moft completely qualified.-— ft is recorded- from 
'Mohammed that the care of a female child devolves upon the father as 
foon as fhe begins to feel the carnal appetite *, as Ihe then requires a 
fuperintendance over her condu£t ; and it is univerfally admitted that 
the right of Hizdnit of girls is reftrifted to that period, with rclpeift to 
all the female relations except the mother and grandmother. It is 


* This U fuppofed by the Mujfulmans to commence fometime before the appearance of 
the menftrual difcharge, at between deven and twelve years of age. 


written 
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written in the Jama Sagheer, that the right of Hi&dnit^ with any ex- 
cept the m<Aher or grandmother, difcontinues upon the girl becoming 
capable of performing the natural offices without affiftance, becaufe no 
other is entitled to require any fervice of her, (whence it is that they 
cannot hire her as, a fervant to others,) and fuch being the cafe the 
end, (namely, the girls education,) cannot be obtained: but it is 
otherwife with the mother or grandmother,, as they are invefted with 
a legal right to require her fervices. 

If a man contraft his female Have, or Am-JValid, in marriage to 
any perfon, and fhe bear a child to her hufband, and the mafter after- 
wards emancipate her, fhe then becomes (with refpedt to the child.,') 
as a free woman ; — that is, upon becoming free fhe obtains her right 
of Hizdnit which had not exifted whilft fhe was a Have, becaufe her 
fervice, as a flave, would neceffarily interfere with the proper dlf- 
charge of the duties of Hizdnit, 

A ZiMMEEA, or female infidel fubjefl, married to ^.J^ujfulman, 
is entitled to the Hizanit of her child, although he be a Mujfulman 
like the father ; but this only fo long as the child is incapable of form- 
ing any judgment with refpe(ft to religion, and whilft there is no ap- 
prehenfion of his imbibing an attachment to infidelity ; but when this 
is the cafe, he muft be taken from the mother, becaufe, although it 
be for the child’s advantage to be under her care until that period, his 
remaining longer with her might prove injurious, 

A BOY or girl, having palled the period of Hizdnit, have no op- 
tion to be with one parent in preference to the other, but muft necef- 
farily thenceforth remain in charge of the father. — Shqfe'i maintains 
that they have an option to remain ’with either parent, becaufe of a 
tradition of the prophet to this effeft. The argument of our doftors 
is, that young perfons from want of judgment will naturally wifh to 

with, the parent who treats them with moft indulgence, and lays 

them 
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•them under leaft reftraint, wherefore giving them a chpice in this 
matter would not be tendernefs, but rather tht reverfey as bemg con- 
trary to their true intereft; and it appears in the NaklSaheeh that the 
companions withheld this option from children. — ^With refpcft to the 
tradition cited by Shafeiy it may be obferved that, in the inftance there 
alluded to, where the prophet gave a boy his choice, he firft prayed 
to God to direct him therein, and the boy then chofe, under the in- 
fluence of the prophet’s prayer. 


SECTION. 


A mother jp ^ divorced woman be defirous of removing with her child out of 

move^wth a city, Ihe is not at liberty to do it; — but yet if Ihe remove with her 
ftrange place. cKild^out of a city, and go to her native place, where the contradtof 
her was executed, in this cafe her removal is lawful, becaufe 

the father^s confidcred as having alfo undertaken to refide in that 
place, both in the eye of the law, and according to common ufage, 
for the prophet has fj^id Whoever marries a woman of any city it 
thereby rendered a Denizen of that city and hence it is, that if 
an alien woman were to come into the Mujfulman territory, and there 
to marry an infidel fubjedt, Ihe alfo becomes an infidel fubjedl : it is 
to be obferved, however, that this rule does not apply to an alien 
many — that is to lay, if an alien man were to come into the Mujfulman 
territory, and tliere to marry a female fubjedl, he is not thereby 
rendered a fubjedt ; for, if he chufe, he may divorce this wife and re- 
turn to his own country. 


If a divorced woman be defirous of removing with her child to a 
place which is not the place of her nativity, but in which her mar- 
riage contrad was executed, Ihe is not at liberty to do it. This is 
8 demcmibrated 
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demonftrated by Kadooree in his compendium, and alfo accords with 
what is related in the Mabfoot. The yama Sagheer fays that (he may 
take her child thither, becaufe where a marriage contrail is executed 
in any place, it occafions all the ordinances thereof to exill: and have 
force in that place, in the fame manner as fale amounts to a delivery of 
the article fold in the place of fale ; and a woman’s right to the care 
of her children is one of the ordinances of marriage, wherefore (he is 
entitled to keep her child in the place where foe was married, although 
foe be not a native of that place. The principle upon which the Mab- 
foot proceeds in this cafe is, that the execution of a contraft of mar- 
riage in a place merely of cajual relidence, (fuch as the ftage of a 
journey,) does hot conftitute it a home ^ according to general ulage, 
and this is the better opinion. In foort, to the propriety of the wo- 
man carrying her child from one place to another, two points are ef- 
fentially requifite, — one^ that foe be a native of the place to which foe 
goes ; and the other ^ that her marriage contradl has been there exe- 
cuted; this, however, means only where the places are conjiderahly- 
dijiant ; but if they be fo near that the father may go to f<i^ his child 
and return the fame night, there is no objeftion to the wife going to 
the other place with the child, and there remaining; and this, 
whatever be the fize or degree of the places, whether cities or vil- 
lages ; nor is there any objedion to her removing from the village to 
the city or chief town of a diftrift, as this is in no relpedl injurious to 
the father, and is advantageous to the child, fince he will thereby be- 
come known and acquainted with the people of the place : but the re- 
verfe [that is, her removal from the city to 2. village^ would be inju- 
rious tp the child, as he would thereby be liable to acquire the low 
manners and mean fentiments of villagers ; wherefore a woman is not . 
at liberty to carry her child from a city to a village. 


CHAP; 
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CHAP. XV. 


of Nifkay or Maintenance. 


Nifka, in the language of the law, lignifies all thofe things which 
are neceflary to the fupport of life, fuch as food^ clothes ^ and lodging: 
many confine it fblely to food. 


SECT. I. 

Of the Nifka of the Wife. 

When a woman furrenders herfelf into the cuftody of her huf- 
band, it is incumbent upon him thenceforth to fupply her with food, 
clothing, and lodging, whether Ihe be a Mujfulman or an infdely be- 
caufe fuch is the precept both in the Koran and in the traditions ; and 
alfo, becaufe maintenance is a recompence for the matrimonial re- 
ftraint ; whence it is that where a perfon is in cuftody of another on 
account of any demand, or fo forth, his fubfiftence is incumbent upon 
that other, — as when a public magiftrate, for inftance, is imprifbned 
on account of any mal-adminiftration in his office, in which cafe his 
fubfiftence muft be provided from the public treafury ; and as the au- 
thorities upon which this proceeds make no diftindions between a Muf 
fulman and an infidel., the rule holds the fame with refpeil to either in 
the prefent cafe. 

In 
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In adjufting the obligation of the Nifka^ or maintenance of a wife, 
regard is to be had to the rank and condition both of her and her huf- 
band : thus if the parties be both wealthy, he muft fupport her in an 
opulent manner; if they be both poor, he is required only to provide 
for her accordingly ; and if he be rich and Ihe poor, he is to afford her 
a moderate fubliftence, fuch as is below the former and above the lat- 
ter.— -The compiler of this work lay s that this is the opinioji adopted 
by Khafc^\ and that decrees pafs accordingly. Koorokhce is of opinion 
that the rank and condition of the hulband alone is to be regarded, 
(and fuch alfo is the doctrine of Shafei^ becaufe the facred text fays 
“ LET HIM SUPPORT HER ACCORDING TO HIS ABILITY. — ^The 
ground of Khaf^''s opinion is a tradition relpeding the prophet, who, 
on a woman applying to him for his judgment upon this point, laid 
to her “ take from the property of your hufband whatever may fufice 
“ for the fuhf fence of yourfelf and your child in the cufomary way'f 
from which it appears that the circumftances of the woman are to be 
regarded as w'ell as thofe of the man, for maintenance is incumbent 
only fo far as may fuffice for the purpofe intended by it, and as a 
woman in mean circumftances has no occafion for the fame fubfiftence 
as one who is accuftom^ to live in affluence, fuch is (with relpeft to 
her) unncceflary ; and as to the text above quoted by Shafe'i, it means 
no more than that if the woman be in affluent circumftances, and her 
hulband otherwife, he lhall fupport her according to his ability, and 
the remainder, or difference, lhall be a debt upon him. By the expref- 
fion “ cufomary wayf in the tradition quoted by Shefe'i, is to be un- 
derftood a middling or moderate way, that is, a medium between the 
circumftances of the wife, and thofe of the hulband, where the 
former happens to be rich and the latter poor ; and as the prophet in 
his decilion left this to the judgment of the parties thcmfelves, the pro- 
portion is not fpecifically determined by the law. — Shqfe'i has Co de- 
termined it, faying that the Nfka or maintenance incumbent upon a 
hulband in behalf of his wife, if he be opulent, is two Mids, or about 
VoL. 1. E e e one 
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one thoufand Dirms * annually, — if he be poor, one Mid ; and if in 
middling circumftances, one and a half : this, however, is not ad- 
mitted, becaufe a thing declared to be incumbent “yo far as may fuf- 
“ fice" cannot be legally fixed at any fpecific rate, as the proportion 
muft neceflarily vary according to circumftances. 


and this, al* 
though (he 
withhold her- 
felf on ac- 
count of her 
dfonver: 


If a woman refufe to furrender herfelf to her hufband, on account 
of her dower, (that is, on account of its not having been paid to her,) 
her maintenance does not drop, but is incumbent upon the hufband, 
although fhe be not yet within his cuftody, fince her refufal is only in 
purfuance of her right, and confequently the otgedlion to the matri- 
monial cuftody originates with the hufband. 


but not if flic If a wife be difobedient or refraftory, and go abroad without her 

be re fi* flftory j 

hufband’s confent, fhe is not entitled to any fupport from him, until 
fhe return and make fubmiffion, becaufe the rejeflion of the matrimo- 
nial reftraint in this inftance originates with her: but when fhe re- 
turns home, fhe is then fubjeft to it, for which reafon fhe ‘again be- 
comes entitled to her fupport as before. It is otherwife where a 
woman, refiding in the houfe of her hufband, refufes to admit him to 
the conjugal embrace, as fhe is entitled to maintenance, notwithftand- 
ing her oppofition, becaufe, being then in his power, he may, if he 
pleafe, enjoy her by force. 

Jt 

* 

or an infant Jp a man’s wife be fo young as to be incapable of generation, her 
genemion*:^ maintenance is not incumbent upon him, becaufe although fhe 
fhould be within his cuftody, yet as an obftacle exifts in her to the 
• carnal embrace, this is not the cuftody which entitles to maintenance, 
that being deferibed “ cufody, for the purpofe of enjoyment f which 

* Dirms have varied in their value at different times, from twenty to twenty-five 
paffmg current for a Dttnar. The fum here mentioned is from about eighteen to twenty* 
two pounds fterling. 


does 
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docs not apply to the cafe of -one incapable of the a£l:-— contrary 
to the cafe of a ftck woman, to whom maintenance is due, al- 
though ihe be incapable, as ihall be hereafter demonftrated. — Sbafei 
fays that maintenance is due to an infant wife, becaufe he holds it to 
be a return for the matrimonial propriety, in the fame manner as it 
with refpedl to a flave for the propriety in his perfonal fervice. To 
this, however, our doctors reply that the dower is the return for the 
matrimonial propriety, and one thing does not legally admit of two re- 
turns; wherefore, in the cafe of an infant wife, the i/owrr is due, but 
not maintenance. 

But if the huiband be an infant incapable of generation, and the 
wife an adult, ihe is entitled to her maintenance at his expence, be- 
caufe in this cafe delivery of the perfen has been performed on her part, 
and the obftacle to the matrimonial enjoyment exifts on the part of the 
hujband. 

If a woman be imprifoned for debt, her hufband is not required to 
fupport her, becaufe the objedtion to the matrimonial cuftody does not 
in this cafe originate with him, whether her imprifonment be owing 
to herfelf (as in a cafe of wilful delay and contumacy) or otherwife, 
(as where fhe is poor and unable to difeharge the debt.) And, in the 
lame manner, if a woman be forcibly feized and carried off by any 
perfon, fhe has no claim to maintenance from her hufband; and fo 
alfo, if a woman go upon a pilgrimage, under charge of a relation 
W'ithin the prohibited degrees, — becaufe fhe is not then in cuftody of 
her hufband, and her not being fo is occafioned by her own voluntary 
adb It is recorded from Ahoo Toofef that a woman upon a pilgrimage 
is entitled to a maintenance from her hufband, as her undertaking the 
indifpenfable pilgrimage * is a fufficient pretext for her leaving him ; 

* Arab, Hi^-Farz . — It is incumbent upon all M(iflamitci to perform at Icaft one pil- 
grimage to Mecca^ and this one is reckoned among the Firdyi^y or fjcred ordinances, 
whence the above epithet. 
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but he aHows her only a Nifka-Rkr^ or fupport as in a fettled place; 
and not a Njfka-Sifr, or fupport as upon a journey ; as the farmer only 
is incumbent upon the hufband, not the latter. But if the hulband 
accompany his wife upon her pilgi image, her maintenance is then in- 
cumbent upon him according to all our doctors, becaufe in this cafe 
(he continues in his cuftody ; but fhe ^s entitled to a N'fata-Hizr only> 
not to a hljfka-Sifr^ as he is not the occafion of her travelling, whence 
it is that he is not obliged to furnifh her with a conveyance. 

If a woman fall fick in her hufband’s houfe, fhe is ftill entitled to 
a maintenance. This is upon a principle of benevolence, as analogy 
would fuggefl that fhe is not entitled to maintenance, where fhe falls 
fick fb far as to be incapable of admitting her hufband to the conjugal 
embrace, fince in this cafe fhe cannot be deemed in cujiody far the pur~ 
pofe of enjoyment : but the reafbn for a more favourable conftruftion 
of the law in this cafe is, that fhe ftill remains in cuftody, as her 
hufband may aftbciate and indulge in dalliance with her, and fhe may 
continue to fuperintend his domeftic concerns, and the obftacle to 
carnal enjoyment is (like the menftrual difcharge) an accidental oc- 
currence.-7-It is recorded from ^ioo Toofcf that if a wornan deliver 
herfelf into the cuftody of her hufband, and then fall fick, fhe is ftill 
entitled to maintenance ; but if fhe fall fick firft, and then deliver her- 
felf to him, fhe has no claim to maintenance until her recovery, as 
the furrender of her perfon is not in this cafe complete ; and the learned 
in the law admit this to be a proper diftinftion. 

The maintenance of the wife’s fervants is incumbent upon her 
hufband, as well as that of the wife herfelf, provided he be in opulent 
circumftances, becaufe he is obliged to provide bis wife’s mainte- 
nance, “yo far as may fufficef (as aforefaid,) and it is not fufficient, 
unlefs her fervants alfo be fupported, they being effential to her cafe 
and comfort : but it is not abfolutely incumbent upon him to provide 
a maintenance for more than one fervant, according to Haneefa and 

Mohammed. 
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Mehammd. Aboo Toofaf fays he mvrfl provide maintenance for two 
fervantSy as one is required for fervice within the houfe, and the other 
out of doors. — The arguments of Haneefa and Mohammed on this point 
are twofold; — first, onefervant may anfwer both purpofes, whence 
two are unnecel&ry ; secondly, if the hulband were himfelf to un- 
dertake all the fervices required by the wife, it would fuffice, and a 
lervant would be unneceflary ; and, in the fame manner, it fuffices if 
he conftitute any Angle fervant his fubftitute therein ; wherefore a 
fecond fervant is not requifite. The learned in the law fay that the 
rate of maintenance due from an opulent hufband to his wife’s fervants 
is the fame as that due from a poor hufband to his wife, — namely, 
the loweft that can be admitted as fufficient. — Haneefa feys that a 
hufband who is poor is not required to find maintenance for his wife’s 
fervants ; and this is an approved doftrine, as it is to be fuppofed that 
the wife of a poor man will ferve herfelf. Mohanmed\vM.^ that it is due 
from a poor hufband, in the fame manner as from one more opulent. 

If a hufband become poor, to fuch a degree as to be unable to 
provide his wife her maintenance, flill they are not to be feparated on 
this account, but the Kdzee fhall diredt the woman to procure necef- 
faries for herfelf upon her hufband’s credit, the amount remaining a 
debt upon him. — Shafe'i fays that they mufl be feparated, becaufe 
whenever the hufband becomes incapable of providing his wife’s main- 
tenance, he cann'^t “ retain her with humanity y' (as is required in the 
facred writings,) and fuch being the cafe, it behoves him to divorce 
her ; and if he decliiic fb to do, the Kdzee is then to effedl the feparation 
as his fubftitute, in the fame manner as in cafes of emafculation or im- 
potence : nay, the neceflity for this is more urgent in the prefent in- 
ftance than in either of thofe cafes, as the maintenance is indifpenfable. 
To this our dodtors reply that if a feparation take place the right of 
the hufband is deftroyed in toto^ which is a grievous injury to him ; 
whereas, if the wife be defired to procure maintenance for herfelf 
upon his credit, his right is by this means preferved with the fmalleft: 

poftible 
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poffible injury; \Vherefore they are not to be Icparated, but the wtfb 
fhall l)e diredcd to take up the articles neceffary for her fubfifteoce 
upon his credit, as was already Rated : — but the wife is in this cafe 
rcfliided in her expenccs to a rate which muft be determined by the 

at a certain Kdzee. — The Kdzee cannot ad: as the fubftitute of the hulband in ef- 

ijpcciuwd. r<itC^ r *1 • r /*!• • 

fedting a reparation here, as in cafes, of emafculation or, impotence, be- 
cauffe property in tpaniage is only a dependant, or fecondary contidera- 
tion, the primary objeft being procreation^ and that which is a de- 
pendant merely cannot be put in competition with the original ihtent, 
upon which principle it is that the Kd'oee is empowered to efFeft a re- 
paration in either of the other two inftances, as there the original in- 
tent is dei^ated ; but it is not fo in the prefent cafe. The advantage 
of the Kdzee deliring the woman to procure a maintenance upon her 
huiband’s credit, and of his fixing the rate thereof, is that fhe is 
thereby enabled to make her hulband refponfible for the amount ; for 
if Ihe contrad any debt without this authority, the creditor’s claim 
lies againR hcr^ and not againft her hujband. 


to be varied If the hulband were in indigent circumftances at the time of the 
Kdzee authorizing the wife as aforefaid, and he have confequently 
his cirenm- determined her maintenance at the rate of poverty ^ and the hulband 

ildnccs 

afterwards become rich, and Ihe fue for a proportionable addition 
to her maintenance, a decree muft be given in her favour, as the rate 
of the maintenance differs according to the poverty or opulence of the 
hulband. 
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maintenance 
not due, un- 
lefs the main- 
tenance have 
been decreed 
by the Kazee, 
or the rate of 
it previoufly 
determined 
on between 
the parties. 


If a length of time Ihould elapfe during which the wife has not 
received any maintenance from her hulband, Ihe is not entitled to de- 
mand any for that time, except when the Kdzee had before determined 
and decreed it to her, or where Ihe had entered into a compofition 
with the hulband refpedting it, in either of which cafes Ihe is to be 
decreed her maintenance for the time paft, becaufc maintenance is an 

obligation 
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obligation in the manner of a gratuity*^ as by a gratuity- is under- 
ftbod*a thing due without a return, and maintenance is of this de- 
fcription, it not being held (according to our doctors) to be as a re- 
turn for the matrimonial propriety ; and the obligation of it is not 
valid but through a decree of the Ka^e\, like a gift, which does not 
convey a right to pofleffion but through feizin, which eftabliflies pof- 
feffion ; but a compofition is of equal effeit with a decree of the Kdzee^ 
in the prefent cafe, as the hulband, by fuch compofition, makes 
himfelf refponfible, and his power over his own perfon is luperior to 
that of the magiftrate.— -This reafoning does not apply to the cafe 
of dower i as that is confidered to be a return for the ufe of the wife’s 
perfon. 

If the Kdzee decree a wife her maintenance, and a length of time 
elapfe without her receiving any, and the hufband fliould die, her 
maintenance drops ; and the rule is the fame if Jhe fliould die ; becaufe 
maintenance is a gratuity, refpeding which the rule is that it drops 
in confequence of death, like a gift, which is annulled by the deceafe 
of cither the donor or donee before feizin being made by the latter.— 
Shrfei fays that the maintenance is in all circumftances to be conflder- 
ed as a debt upon the hulband, in conformity w’ith his tenet, that it is 
not a gratuity but a return^ wherefore it cannot drop like demands of 
the former defcription. — This was before replied to. 

If a man give his wife one year’s maintenance in advance, and 
then die before the expiration of the year, no claim lies againfl: the 
woman for reftitution of any part of it. — This is the dodtrine of Ha- 
neefa and Aboo Toofaf.— Mohammed fays that flie is entitled only to the, 
proportion due for the term paft, from the beginning of the year till 
the hulband’s deceafe, the remainder being the right of his heirs ; if, 

* Arab. By this is to be here underftood a prefent or gratuity promifed but 

not yet paid. 

therefore. 


Arrears of a 
decreed 
maintenance 
drop in cafe 
of tne death 
of either 
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Advances of 
maintenance 
cannot be re- 
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A flare may 
be fold for tic 
maintenance 
of his wife, 
if the latter 
be free. 


therefore, the ditFereuce remain with her in Jubfiance^ fhe muft reftore 
it; or, if it do not remain, fbe is refponfible for the value, (and this 
alfo is the doftrine of Sht^e'i, and the fame difierence of opinion ob- 
tains in refpedl to clothes and apparel,) becaufe the wife in this cafe 
has received in advance the return for the matriniouial confinement, 
to which fhe has a claim, in virtue of fuch cotifiucment, but her 
claim is annulled by the hufband’s- deceafe, fmee fhe no longer re- 
mains confined, and confequently the return is annulled in proportion 
to the annulment of her claim, in the fame manner as the flipend of a 
Kdzee,'-—^h.t argument of the two E-lders is that the maintenance is a 
gratuity, of which the claimant has already taken pofleffion ; and re- 
flitution of a gratuity cannot be demanded after death, the virtue of it 
being completed by that event, as in a cafe of gift ; whence it is that if 
the maintenace were to perijb in the woman’s pofleffion, without her 
confuming it, no part of it can be demanded of her, according to all the 
doctors, whereas, if it were a return^ it might be demanded in a cafe 
of dejlruditcnt as well as iii .one of confuntption^ nor would there be 
any difference between the two.— —It .|s recorded from Mohammed that 
if the proportion advanced do not exce 
tution is required, as this proportion is 
allowance for prefent ufe. 


;d ffet of one month, no reiti- 
ij^conl^sjptable, and flands as an 


If a flave marry a free woman, her maintenance upon 

him, for the difeharge of which he may be fold ; but this P*"®” 

vided the marriage was with his owner’s confent, as her maintenance 
being due from the flave, the obligation to it mufl: ultimatt’v 
his owner ; the debt is therefore charged to the flave, in t^^® 
manner as one contracted in trade by a Mazoony or privileged 
but his owner is at liberty to redeem him by difeharging the 
becaufe the woman’s right extends to her maintenance only, not^^° 
the flave’s perfon : and if the flave die, her right to any arrear 
maintenance drops, (and fo alfo where he is killed^ fince it is a gra ' 
tuityy as was already ftated. 

^ If 


of 
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If a man marry the female (lave of another, and her owner give 
her permiffion to refxde in her hufband’s houfe, her nudntenance is in- 
cumbent upon the hulband, becaufe (he is then within his cuftody : 
but. if (he have not permiflion to refide with her hufband, he is not 
refponfiblc for her maintenance, as in this cafe her cuftody is not 
eftablifhed. — ^The term here applied to the permilhon granted by the 
raafter \tahoweeai\ means not only liberty to refide in the hulband’s 
habitation, but alfo an exemption from all fervice ; wherefore, if any 
fervice be afterwards required of her, the maintenance from the huf- 
band drops, as cuftody, which is the ground of her right to mainte- 
nance from him, neceflTarily ceafes on fuch an occafion. — It is lawful 
for the mafter to require the fervice of his female flave, although he 
have granted her leave to refide with her hulband, becaufe fuch leave 
is not binding upon him, as is demonftrated in its proper place. — But 
it is to be obferved that if the female flave voluntarily perform her maC- 
ter’s fervice, without his calling upon her, her right to maintenance 
from her hufband does not drop. Thefe rules apply equally to Am- 
Walids as to abfolute (laves. 


SECT. II. 


It is incumbent upon a hufiband to provide a feparate apartment 
for his wife’s habitation, to be folely and exclufively appropriated to 
her ufe, fo as that none of the hulband’s family, or others, may enter 
without her permiflion and defire, becaule this is eflentially necelTary 
to her, and is therefore her due the fame as mdntenance, and the- 
word of God appoints .her a dwellinghoufe as well as a fubfiftence; 
and as it is incumbent upon a hu(band to provide a habitation for his 
wife, fo he is not at lib«i:y to adniit any per(bn to a (hare in it, as this 
would be injurious to her, by endangering her property, and obftruil- 
VoL. I. F f f inff 


mud main* 
tain his wife, 
being a flave, 
where fhe rc- 
fides with 
him: 


be accom- 
modated with 
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ing her enjoyment of his Ibciety; but if fhe defire it, the hufband 
may then lawfully admit a partner in the habitation, as Ihe by fuch a 
requeft voluntarily relinquifhes her right : neither is the hulband at 
liberty to intrude upon his wife his child by another woman, for. the 
fame reafon. 


If the hufband appoint his wife an apartment within his own houle, 
giving her the lock and key, it is fufficient, as the end is by this means 
fully obtained. 

but under the A HUSBAND is at liberty to prevent his wife’s parents, or other 
hwhuiband, relations, or her children by a former marriage, from coming in * to 
as her apartment or habitation is his property, which he may 
lawfully prevent any perfon from entering ; but he cannot prohibit 
them from feeing and converfing with her whenever they pleafe, for 
if he were to do fo, it would induce Katta Rihm^ or a breach of the 
ties of kindred, and their feeing or converfing with her is in no refpeil 
injurious to him. Some have faid that he cannot prohibit them from 
coming in to her, any more than from converjing with or feeing her, 
but he may prevent them from refiding with her, as this might caule 
difturbance and inconvenience. Others have faid that he cannot pro- 
hibit his wife from going to vifit her parents, nor prevent the parents 
from vifiting her every Friday; neither can he forbid her other relations 
from vifiting her once a year ; and this is approved. 


Maintenance 
to the wife of 
an ab/entee ^ 
is decreed 
out of his 


If a woman’s hufband abfent himfelf, leaving efFeds in the hands 
of any perfon, and that perfon acknowledge the depofit, and admit the 
woman to be the wife of the abfentee, the Kdzee mufl: decree a main- 
tenance to her out of the faid effefts ; and the fame to the infant chil- 


* Although, by the cuftoms of the eaft, men are not permitted to enter into the wo- 
men's apartments without efpecial permiifior, yet it is not uncommon to converfe with a 
woman through a curtain^ or (as fomc part of this paflage feems to imply) through a 
grate. 


7 
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dren of the abfentee, and alfo to his parents. And the rule is the 
fame if the Kdzee himfelf be acquainted with the above two circum- 
ftances, where the truftee denies both or either of them.— The ar- 
gument upon which this proceeds is that where the above perfon ac- 
knowledges the woman to be the wife of the abfentee, and alfo, that 
he has property of the latter in his hands, fuch acknowledgmenir 
amounts to an avowal of her being entitled to receive her right out of 
the faid property, without the hufoand’s confent, as a woman is au- 
thorized to it by law. 

Objection. — If a woman be decreed her maintenance out of the 
effeds of her abfont hufoand, in confoquence of the truftee’s acknow- 
ledgment, this admits the judgment of a magiftrate againft an ab- 
fentee, which is illegal. 

Reply. — The order of the Kdzee is not in this cafo dtreSily againft 
an abfentee, but only virtually^ and by implication^ becaufo the above 
perfon is the Zoo-al-Ted^ or immediate poffeflbr of the property, and 
the acknowledgment of fuch an one Is to be credited in any thing af- 
fecting his truft, but more efpecially in the prefent cafe, lince if he 
were to deny either the marriage or the depofit, it would not be in the 
woman’s power to fue him, for if (he do lb, and produce witnefles in 
fupport of her plea, their evidence could not be received, as a truftee 
cannot be fued on a plea of marriage ; nor can the woman appear as 
plaintiff againft him with refpeCl to the property in his hands, lince 
Ihe is not the hulband’s agent: and the traftee’s acknowledgment 
being credited, the Kdzee , in confequence of it, iffues a decree for the 
wife’s maintenance, which muft affeCl the hulband of courfe ; and 
the decree of a Kdzee^ affeCting an abfentee in this way, is approved.— 

If, moreover, the property of the abfentee be in the hands of the 
perfon aforefaid in the way of Mozdribat, or as a debt^ the rule holds 
the fame as if it were a depojit. — ^What is now faid fuppofos the pro- unlefs that be 
perty to be of the fame nature with the woman’s right, fuch as money ^ dff&rentfi^ 
grain^ or cloth: but where it is otherwife, a maintenance muft not be whatisnecef- 
decreed out of it, becaufo, in this cafo, it cannot be furnilhed from it fupport!***^ 

F f f 2 but 
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but by felling a part, and defraying the expence of it out of the 
amount ; and all our do£lors agree that the property of an abfentee can- 
not be fold. — Haneefa is of this opinion, becaufe thcKdzee cannot fell 
the eiFefts even of a perfon on the fpot^ but muft require him to fell 
them, and difeharge the maintenance with the amount; and c6n(e- 
quently he is prohibited from telling the property of an abtentee, a for- 
tiori. The two difciples alio are of the fame opinion, becaufe, al- 
though they hold that the Kdzee may difpofe of the property of a per- 
fon on the fpot, for the difeharge of his wife’s maintenance, without 
his confent, yet this is only where he refufes to do fo ; but the pro- 
perty of an abfentee cannot be thus dilpofed of, as his refufal is not 
known. 

W^EN the Kdzee decrees a woman her maintenance out of thte 
efFefts of her abfent hulband, it behoves him to take fecurity from her 
for whatever flie receives for the indemnity of the abfentee, as it is 
poffible that (he may already have received her maintenance in ad- 
vance, or that (he may have been divorced, and her Edit be paded ; 
and the Kdzee muft alfo require her to make oath that (he has not 
received any part of her maintenance in advance: contrary to a 
cafe where the Kdzee makes a diftribution of inheritance among pre- 
fent heirs, according to evidence, and they do not deny any know- 
ledge of another heir, for in this cafe he does not require a (imilar 
fecurity from them in behalf of another heir, who may hereafter ap- 
pear, becaufe the Makfool-le-hoo^ or furetee, is there unknown and 
undefined; but in the prefent cafe the furetee \% knovon, being the 
abfent hu(band. 

A KAzee cannot decree maintenance, out of the efiefts of an ab- 
fentee, in behalf of any but thofe already mentioned, (namely, the 
wife, infant children, and parents of the abfentee,) as they alone are 
authorized to receive a maintenance independant of any decree of the 
Kdzee, (that, in the prefent cafe, being only in aid of their right,) 

whereas 
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whereas the other relations within the prohibited degrees are not en- 
titled to any maintenance without a decree of the Kdzee previoufly 
obtained for that purpofe, as the obligation of it with refpeft to them 
varies according to circumftances, wherefore the Kdzee decreeing it 
to them would amount to a judgment againft an abfentee, which is- 
not allowed. 

If the Kdzee himfelf be not affured that the woman is the wife of No decree 
the abfentee, and the truftee, factor, or debtor, do not acknowledge 
her to be fo, and fhe Ihould offer to produce witnefles to prove that abfentee’s 
Iheisfo,— or, if the abfentee fhould not have left any effefts, andfhe upc\. tnef 
offer to prove her marriage by evidence, with a view to obtain a decree 
authorizing her to procure a maintenance upon the abfentee’s credit, 
ftill the Kdzee cannot iffue a decree accordingly, becaufe this would 
be a Judgment againft an abfentee, which is inadmiffible . — Ziffer fays 
that it is the duty of the Kdzee to hear the proofs, and (although he 
cannot decree the marriage to be thereby eftablifhed) to order hpr a 
maintenance, as this is a tendernefs due to her, and no injury to the 
abfentee, becaufe, if he fhould afterwards appear and confirm her af- 
fertion, fhe has only taken what was her right,— or, if he fhould 
deny the marriage, an oath will be tendered to her, (in cafe of her 
having no witnefles,) and if fhe decline fwearing, his aflertion re- 
mains eftablifhed; but if fhe prove her aflertion by evidence, her right 
is eftablifhed ; and if fhe cannot produce any proof, and he fwear, fhe 
or her bail then remain refponfible. — The author of this work fays 
that it is the duty of the Kdzee, in the prefent inftance, to decree 
maintenance to the abfentee’s wife, from neceflity. 


SECT. 



40 $ 


DIVORCE. 


A divorced 
wife is en- 
titled to 
maintenance 
during her 
Edit. 


SECT. Iff. 


Where a man divorces his wife, her fubfiftence and lodging are 
incumbent upon him during the term of her EJ/f, whether the divorce 
be of the reverfible or irreverfible kind. — fays that no mainte- 
nance is due to a woman repudiated by irreverfible divorce, unlefs fhe 
be pregnant.— The reafon for maintenance being due to a woman under 
reverfible divorce is that the marriage in fuch a cafe is ftiil held to 
continue in force, efpecially according to our dodors, who on this 
principle maintain that it is lawful for a man to have carnal connexion 
with a wife fb repudiated. — With refpe£b to a cafe of irreverjible di- 
vorce, the arguments of Shafe'i are twofold; first, Kattima Bint 
Kays has faid, “ My hufband repudiated me by three divorces, and 
“ the prophet did not appoint to me either a place of refidence or a fub- 
“ fiftence;” — secondly, the matrimonial propriety is thereby ter- 
minated, and the maintenance is held, by Shafe'i., to be a return for 
fuch propriety, (whence it is that a woman’s right to maintenance 
drops upon the death of her hufband, as the matrimonial propriety is 
diflblved by that event ;) — but it would be otherwife if a woman re- 
pudiated by irreverfible divorce be pregnant at the time of divorce, as 
in this cafe the obligation of maintenance appears, in the iacred writ- 
ings, which exprefsly direct it to a woman under fuch a circumftance. 
The argument of our doctors is that maintenance is a return for cujiody^ 
(as was before oblcrved,) and cuflody ftill continues, on account of 
that which is the chief end of marriage, namely offspring, (as the 
intent of Edit is to afeertain whether the woman be pregnant or not,) 
wherefore fubfiftence is due to her, as well as lodging, which laft is 
admitted by all to be her right ; thus the cafe is the fame as if fhe were 
aftually pregnant; moreover, Otnar has recorded a precept of the 
prophet, to the effect that “ maintenance is due to a woman divorced 

“ thrice 
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** thrice during her Edit -there are alfo a variety of traditions to 
the fame purpofe. 

Maintenance is not due to a woman after her hufband’s de- 
ceafe, becaufe her fubfequent confinement [during the term of Edit^ 
in confequence of that event,] is not on account of the right of her 
hujband^ but of the /aw, the Edit of widowhood being merely a reli- 
gious obfervance, whence it is that the defign of afcertaining the ftate 
of her womb is not in this inftance regarded, and accordingly the 
Edit is not counted by the menftrual terms, but by time ; maintenance 
is moreover due to a woman from day to day, and the hufband’s right 
in his property ceafing upon his deceafe, it is impoffible that any main- 
tenance fhould be made due from what is, after that event, the pro- 
perty of his heirs. 

When the feparation originates with the woman, from any thing 
which can be imputed to her as a crime y fuch as apoftatizing from the 
faith, or having carnal connexion or dalliance with the fon of her huf- 
^band, fhe has no claim to maintenance during Edity fince fhe has de- 
prived her hufband of her perfbn unrighteoufly, in the fame manner as 
if fhe were to go out of his houfe without permiffion. — But it is other- 
wife where the feparation originates with the woman from a circum- 
flance which cannot be imputed to her as a crime, as in a cafe of op- 
tion of puberty or manumilfion, or of a feparation demanded by her 
on account of inequality, in all which cafes fhe remains entitled to 
maintenance during Edity as fhe has here legally withdrawn herfelf 
from her hufband, in the fame manner as where fhe keeps herfelf 
from him on account of nonpayment of her dower. 

If a woman under triplicate divorce apoftatize from the faith, her 
maintenance drops ; but if one in the fame circumftance admit the fon 
of her hufband to carnal connexion, flill her right to maintenance con- 
tinues, beciufe here th^ divorce has not been caufed by the apoftacy 

or 
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or the iiicefl: of the woman : — but the apoftate is imprifoned until fuch 
time as the may repent ; and a hutband is not under any obligation to 
provide a maintenance for bis wife if the be a prifoner, whereas a wo- 
man who admits the fon of her hutband to carnal connexion is not 
liable to impritbnment on that account ; which makes an effential dif- 
ference between the two cafes. 


SECT. IV. 


The maintenance of infant children refts upon their father; and 
no perfon can be his aflbciate or partper in furnithing it, (in the fame 
manner as no perfon is admitted to be aflbciated with a hutband in 
providing for the maintenance of his wife,) becaufe the word of God, 
in the Koran^ fays “ the maintenance of the woman who 

“ SUCKLES AN INFANT RESTS UPON HIM TO WHOM THE INFANT 
“ IS BORN,” (that is, upon the father^ from which it appears that 
the maintenance of an infant child alfo refts upon the father, becaufe, 
as maintenance is decreed to the nurfe on account of her fuftain- 
ing the child with her milk, it follows that the lame is due to the child 
himfelf, a fortiori. 


If the child be an infant at the breaft, there is no obligation 
upon the mother to fuckle it, becaufe the infent’s maintenance refts 
upon the father, and in the tame manner the hire of a nurfe ; it is pof- 
tible, moreover, that the mother may not be able to fuckle it, from 
want of health or other fufficient excufe, in w-hich cafe any con- 
ftrdnt upon her for that purpofe would be an adl of injuftice.— -What 
is here advanced proceeds upon a fuppofition ®f a nurfe hebg eafily 

procured 
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procured ; but where this is not the cafe, tfcte mother may be con- 
ftrained to take that office upon herfelf, left the infant perifh. 

It is the part of a father to hire'a woman to fuckle his infant The father 
child, as this is a duty incumbent upon him ; and it is neceflary that 
the nurfe fo hired f^y with oi*hear the mother, *if the latter defire it, 
as the ch|ld muft be with its mother, fhoidiaving the right 

But it is not lawful for the father to hire the mother of the child as its cannot 
nurfe, if fhe be his wife, or divorced from him ; and in her £(/;/, — chjU's nuthtr 
becaufe, although fuckling her child be not incumbent upon a mother 
in point of law^ yet it is fo in point of religion^ the word of Ck)D in 
the Koran faying “ it behoves mothers to suckle their chil- 
DREN — and a mother is excufed from this duty only on the fup- 
pofition of incapacity, but if fhe agree to perform it for a mnpenfationy 
this is an acknowledgment of her capacity, making the duty incum- 
bent upon her without any confideration whatever. This rule obtains 
(as above obfcrved) where the mother is either aftually the luife of 
the father, or reverfibly divorced from him, and in her £<//’/, in which 
cafe the marriage ftill continues in force ; and (according to one tra- 
dition) this alfo is the rule, where the mother is in her Edit from 
reverjible divorce ; but another tradition fays that fuch a perfbn may 
be lawfully hired by the father as a nurfe, becaufe her Carriage no 
longer remains in force. — ^The argument in favour of the former tra- 
dition is that the marriage ftill continues in force with refpeft to fome 
of its obligations, fuch as the provifion of food^ lodging, and fo 
forth. 


But a father may lawfully hire, to fuckle his child, one of his he may 
wives, who is not the child’s mother, as fuckling it is not a duty in- ofhis mves 
cumbent upon her. 

^ purpole; 


He may alfo lawfully hire the mother of the child herfelf for this or the child’s 
office, where her Edk from divorce has been completed, becaufe when ’ ' 
Voi. h ^ # o 
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that is paft the marriagclld longer remains in force in any refped, and 
the woman may then be hired as well as any indii^oont perfon.— In 
this cafe, however, if the father offer to hire any ftrange woman to 
fuckle his child, and the mother offer to perform that office either for 
the fame hire, or gratis, fhc has the prior right, as it is to be fuppcd'cd 
that fhe feels a tendernefs for the child beyond any other -perfon, 
wherefore regard for the chi^ diflates that it fhonld be committed to 
her in preference to any other, fiut if the mother require higher wages 
than the ftranger, the father cannot be compelled to give her a pre- 
ference, as tins would be injurious to him. 

Difference of The maintenance of an infant child is incumbent upon the father, 
a;f. although he be of a different religion : and, in the fame manner, the 

ference as to maintenance of a wife is incumbent upon her hufband notwithflandine 

the obhga- , ^ ~ ^ ^ 

tions of fur- this circunulance ; — the jirji, becaufe*the word offsprings in the facred 
text, (as before quoted) is of general application, and alfb becaufe the 
“ child is a partaker of the father’s flefh and blood, and confequently is 
a part of him *, — and the feconds becaufe the occafion of the obligation, 
of maintenance (namely, a valid marriage^ may cxift between a Muf-- 
fulman and an injidel woman. 

Themaintc- Jx. is.td' bc obfcfvcd that what has been aflferted refoeding thc 
maintenance of infant children being incumbent upon ffie father ob- 
only where the child is not poflefled o£ any property : — but 
where the child is poflefled of property, maintenaiKe is provided 
from thaff as it is a rule that every perfon’s maintenance muft be fur- 
nilhed from his own fubftance, whether he be an infant of an adult*. 


dren incum- 


dependent 

property. 
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It is incumbent upon a man to provide maintenance for his father, 
mother, grandfathers, and grandmothers, if they Ihould happen to be 
inneceffitous circumftances, although they be of a different religion; — ^ 
for his father and mother, becaufe the text of the Koran, upon this 
point, was revealed refpeding the father and mother of a MuJ^ulman, 
who were infidels ; — and for his grandfathers and grandmothers, be-, 
caufe a grandfather is as a father, anJ! a grandmother as a mother, the 
former being vefted with the authority of a father, in all points of 
guardianfliip and inheritance, in defeat of the father, and the grand- 
mother being the mother’s fubftitute, in defed of her, with refpcd 
to Hizdnit, and lb forth : but their poverty is made a condition of the 
obligation, becaufe, if they be poflefled of property, their maintenance 
muff be provided from that, rather than from the property of any 
other perlbn : — and difference of religion is no objedion, with relped 
to grand parents, becaufe of the text abovementioned : — it is to be ob- 
ferved, however, that in the cafe of difference of religiqn, a man is 
under no obligation to provide maintenance for any extept his wife, 
his parents, grand parents, children, and grand children, to all of 
■whom it is due, notwithftanding this circumftance; — to the ivifie, 
becaufe (as was already Hated) the caule of the obligation of mainte- 
nance to her is cufiody for the purpofe of enjoyment under a valid contradi, 
and the effablilhment of this caufe does not depend upon unity of fed 
or religion, as it perfedly exifts where the wife is a Chrijiian (for 
inftance) and her hulband a Mujfiulman', — and tp the parents and 
others, as enumerated above, becaufe between the child and the parent 
oxHls a common participation of blood, . and he who participates of 
another’s blood is, in fad, the lame as the participatee himlelf; and 
3S a man’s infidelity is no objedion to his providing h^ own mainte- 
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ud to thofe nance out of his own property, it follows that the ibne circumftance; 
dueif they be Can be no objection with relped to one who is a part of him.— -But K" 
thofe relations be alkm^ their maintenance is in no degree incumbent 
upon a Mu/fulmanj although they be Mbojidmins *, becaufe the kw- 
has forbidden us from fhew'ing kindnefs to thofe with whom wa 
are at war on account of religion. 


'Chrijian and 
Muffulman 
brothers are 
not obliged 
to maintain 
each other. 


Theile. is no obligation upon a Chrijlian to provide maintenance to 
his brother, being a Mujfultnan ; neither is a Mujfulman under any ob- 
ligation to provide for the maintenance of his brother, being a Chrijiiani 
becaufe (according to what appears in the facred text) maintenance is 
conneded with inheritance ; and as a Mujfubnan and infidel cannot in- 
herit of each other, it follows that the maintenance of either is not 
incumbent upon the other: — ^it is to be remarked, how'ever, that 
this rule does not obtain with refped to the other effefts of confanguir 
nity ; for if a MuJJulman become pofleffed of his Chrifiian brother, as 
a flave, the latter is virtually emancipated,, on account of nearnels of 
kindred, notwithftanding the difference of religion^ 


Tbenamte* 
nance of a 
parent is ex- 
clttfively in- 
cumbent on 
the child* 


The maintenance of a father and mother is. incumbent upon their 
child alone, wherefore no man can be his partner or aflbeiate in fur- 
nifhing it to them, becaufe parents have a right in the property of their 
child, (according to various well known tradition,) which they do 
not poflefs with refpeft to that of any other perfon; and alfo, becaufe 
the child is more nearly related to bis parents than to any other perfoa 
whatever.— The maintenance to parents is equally incumbent upon a 
daughter as upon a fan., according to the Zdhir-Rerwdyet ; and this is 
approved, becaufe the principle upon which the. obligation of it is 
founded applies equally to both. 


Maintenance 
to other re- 


It is a man's duty to provide maintenance for all his infant male 


That !s, refiding in the Muffulman ftate, under a frtutiitn. 


relations 
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rdbdoas within the prohibited degrees, who are in poverty; and alio ^ 
to ail female relations within the fame degrees, whether infants or parents, or 
adults, where they are in neceffity : and alio to all adult male rela- 
tions, within the fame degrees, who are poor, and difabled or blind: 
but the obligation does not extend beyond thofe relations, becaufe the 
duties of confanguinity are not ablblutely incumbent towards any ex- 
cepting the nearer (or Karreebat) degrees of kindred, and do not ex- 
tend to the more dijiant degrees, as this would be imprafticable : on 
this occaiion, moreover, the necejjity is made a condition of the obli- 
gation; and tendernefs of fex, or extreme youth, or debility, or 
blindnefs, are evidences of this neceffity, fince perfons from thefe cir- 
cumflances are rendered incapable of earning their fubfiilence by la- 
bour; but this rule does not apply to parents, for if they were to 
labour for a fubfiftence, it would fubjedl them to pain and fatigue, 
from which it is the ,exprefs duty of their child to relieve them ; 
and hence it is that maintenance to parents is incumbent upon 
the child, although they ffiould be able to fubfift by their own. 
induftry. 

MAifTTENANCE is due to a. relation within the prohibited > 
in proportion to inheritance; in other words, upon him who has the 
greateft right of inheritance in the laid relation’s eftate the largeft pro- 
portion of maintenance is incumbent, — and upon him who has the 
fmalleft right, the fmalleft proportion, — and fb of the others, — be- 
caule it is faid in the Koran “ the maintenance of a relation 
“ WITHIN THE prohibited DEGREES RESTS UPON HIS HEIR,” and 
the word heir (hews that in adjufting the rate of maintenance the pro- 
portion of inJjeritance. is to he regarded. 

The maintenance to an. adult daughter, or to an adult Ion who is a father *nd 
diiabled, refts upon the parents in three equal parts, two thirds being ^o^de 
furnilhed by the father, and: one third by the mother, becaule the in- 
heritance of a father from: the eftate of his fon or daughter is two 

mrds^ their adult 
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thirds^ and that of a mother one third. The compiler of the 
proportion to remarks that this is the doftrioe of Khc^df and Hdfan. According to 
the Zdhir^Rcmdyet^ the whdic of the maintenance to thcfe refts \i^oa 
the father, the word of God being thus exprefled, “ the sumi*- 

“ TENCE OF CHILDREN RESTS UPON THOSE TO WHOM THEY ARE 

“ Born,” (as was before mentioned,) and the perfoii to whom 
they are horn is the father ^ wherefore their maintenance refts upon 
him, in the fame manner as that of his infant children : but the 
former doftrine proceeds upon the idea of there being two points 
which make an effential diftindion between infant children and adultSy 
with relped to the father; first, a father is invefted with the au- 
thority of guardianlhip over his infant child;-— secondly, the main- 
tenance to his infant child is cxprelsiy declared to reft folely and cx- 
clufively upon him : but with adults it is otherwife, as a f^her has no 
right of guardianfliip over them, wherefore the mother is to aftift him 
in furniihing their maintenance in cafe of neceffity; and as, in the 
maintenance of other relations, the proportion of inheritance is regard- 
ed, fo in the prefeut cafe, in conformity with that rule. 


Sifters muft Tjje maintenance of a brother, in poverty, refts upon his fuUi 

furmih main- n • r n j* i • t 

tenancctoan paternal, znA maternal fifters, m five lharcs, according to their de- 
grees of inheritance ; that is to fay, three fifths muft be furniftied by 
the full fifters, one fifth by the paternal fifters, and one fifth by the 
maternal. — It is to be obferved, however, that to the obligation of 
furnifhing maintenance to a poor relation, the capability of inheritance 
only is a condition, and not the prior or more immediate right ; thus if 
a poor man have a rich maternal aunt, and alfo a rich paternal uncle’s 
fon, his maintenance refts upon the former in preference to the fatter, 
although the latter would inherit of him in preference to the former, 
for this reafon, that a maternal aunt is within the prohibited degrees, 
wfiereas a coufin-german is not. 
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Th£ maintenance of a relation within the prohibited degrees is not 
mcMiohent iq>oo his heirs, if they be of a different religion, becaufe, 
in this cafe, they are incapable of inheriting from him, which is the 
coaidition of the obligation. 

Tiift maintenance of relations within the prohibited degrees is not A poor man 
incumbent upon a perfbn in poverty, becaufe it is an obligation (like qulredtofup- 
thc other duties of confanguinity) which cannot be fulfilled by one 
who, on account of his fituation, has a claim to that very affiftance i'** 
from others. But this argument does not hold with refped to a wife 
or infant child^ for whom it is incumbent upon a man to provide fub- 
fdlence, notwithftanduig his poverty, becaufe in mariying he fubjefts 
himfelf to the expence of maintaining his wife, as otherwife the ends 
of marriage would be defeated, — and his child, from participation of 
blood, is a part of himfelf, (as was before obferved,) for whom it is 
therefore bis duty to find fupport as much as for himfelf. 

Aboo Yoosaf defines the term r/fy5, as ufed in this chapter, to Definition of 
^ply to a perfon poflefled of property to the amount of a fingle Nifdb. 
mohammed fays that it means a perfon poflefled of property above what 
may fuffice to fupport himfelf and family one month, — or whofe fu- 
perfluity from his daily earnings enables him to afford it, — becaufe the 
obligation, in ads of piety, depends upon the ability generally., and 
not upon any fpecific degree of it, 'Nifdb being a proportion invented 
merely for convenience : decrees however pafs according to the former 
opinion.. By the "Nifdb here mentioned is underftood that which is fo 
fmall as to prohibit alms-giving; for inftance, two hundred 
and HawJdn-Hdwl, or pofleflion for a year, is not a condition of it ; 
whence, if a man were, from a ftate of poverty, to become poflefled 
of two hundred Dirms as this day, the maintenance of his poor. reLi- 
tioiis becomes immediately incumbent upon him.. 
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If an abfent fon be poffelTed pro^rty, a maintenance to his 
parents is to be decreed out of it, for the reafons already menticMied: 
crcL out of ^ father were to foil his abfent fon’s efic6:s, for the purpofc of 

hts effeas. providing his maintenance, it is held by Hanetfa to be lawful, O)^ a 
principle of benevolence; but he cannot lawfully foil his lands. The 
two difoiples fay that the lale of his effects is alfo illegal ; and this is 
conformable to* analogy^ becaufe a father has no abfolute authority 
over his adult fon, and therefore is not empowered to fell his elFefts 
in his prefence on any pretence, nor to do fo in his abfonce but for 
the difcharge of debts which do not include maintenance ; and the 
fame reafoning applies to the mother. The reafon for the more fo- 
vourable conforuiftion, as adopted by Haneefa^ is that a father is au- 
thorized to take charge of his abfent fon’s effeds ; for as the con- 
fervation of an abfentee’s property is allowed to devolve .upon his ex- 
ecutor ^ it muft be admitted that it appertains to his father inm fuperior 
degree, as he is more immediately interefted ; and the fale of move- 
able property is one part of confervation ; wherefore the father is at 
liberty to fell his abfent fon’s moveable property : but this reafoning 
does not apply to lands^ thefo not being fubjed to confervation, as they 
do not require it ; neither does it apply to any other than a parent ^ 41 
the more diftant relations are not endowed with any abfolute authority 
whatever over an infant., nor with any power of confervation over the 
cfFeds of an adult. — And where a father thus fells the property of his 
abfent fon, if the price he receives for it be of the fame nature with 
his right, (namely, maintenance^ he is at liberty to take his right 
therefrom : and in the fame manner, if a father difpofe of the effeds 
or lands of his infant fon, he is at liberty to take his maintenance out 
of the price, that being of the fame nature with his right. 



The parents 


maintenance 
, out of his ef- 
but a 


If the efFeds of an abfent fon be in the hands of his parents, and 
take their maintenance from them, they are not refponfible, as 
what they take in this manner is their right, a maintenance being 
their due, independant of any decree from the Kd%ee\ but if the ef- 

feds 
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fefts be in the hands of#ftranger, and he furnifhthc maintenance to 
the parents therefrom, without a decree from th6 Kizee^ he is rc- 
ipondble, as he in that cafe takes upon him to difpofe of the pro- 
perty of another without authority, fince he is no more than merely 
the ablentee’s agent for confervation : (contrary to where he a£ts 
under the Kdzfe's oniers, in which calc he is not refpoiiOble, as thofe 
are abfolute and indilpeniablc :) — and being||,thus re^onlible, he has no 
right to leek indemniheation from the parents, liecaufe in affuming 
the relponfibility, Jae, in fa£t, becomes proprietory and then appears 
to have give^ii the property to the parents gratuitoufly. 


If the Kdzee decree a maintenance to children, or to parents, or to 
relations within the prohibited degrees, and fome time Ihould elapfe 
without their receiving any, their right to maintenance ceafes, be- 
caulc k is due only lb far as may fuffice, according to their neceffity, 
(whence it is not fo to thofe who are opulent^ and they being able to 
fufFer a confiderable portion of time to pafs without demanding or re- 
ceiving it, it is evident that they have a fufficiency, and are under 
no neceffity of feeking a maintenance from others: contrary to 
where the Kdzee decrees a maintenance to a wlfty and a Ipace of time 
elapfes without her receiving any, for her right to maintenance 
does not ceafe on account of her independance, becaufe it fs her ducy 
whether Ihe be rich or poor . — What has been obferved on this occa- 
fion applies to cafes only in which the Kdzee has not authorized the 
parties to provide themfelvcs a maintenance upon the abfentee’s credit : 
but where he has fo authorized them, their right to maintenance does 
not ceale in «onfequence of a length of time palling without their re- 
ceiving any, becaufe the authority of the Kdzee is univerfal, and 
hence his order to provide a maintenance upon credit is equal to that 
of the abfentee himfelf, wherefore the proportion of maintenance for 
the time lb elapfed is a debt upon the abfentee, and does not ceafe 
from that circumftance. — The time here meant is any term beyond a 
month ; and if the time elapfed be Ihort of that term, n^intenance does 
not ceal^ 
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ThK maintenance of male and female fla'^^s is incumbent upon 
their owner, bec^ife th^rophet has faid conferning them, “ thy 
“ are your brethren-^ whom God has placed in your hands^ wherefore 
“ give them fuch food as ye yourfelves eaty and fuch raiment as ye your- 
“ fehes are clothed withy and affliS not the fervants of your God:” if, 
therefore, the owner do not provide their maintenance, and they be 
capable of labour, they muft be permitted to work for their own fub- 
liftence, as this is tendernefs not only to the flave, but alfo to his 
mafter, being equally advantageous to both, lince the life of the, flave 
'is thereby preferved, at the fame time that the owner’s property in 
him continues unafFe<Eled. — But if the flave be incapable of labour, 
(as where a male flave, for inftance, is deprived of the ufe his 
limbs, or where a female is unfit to hire on account of extreme youtk 
or tender habit,) the owner muft then be compelled either to provide 
their maintenance, or. to fell them, becaufe flaves are claimants of 
right no^ithftanding their bondage, and by fale their right is ob- 
tained, at the lame time that the owner’s right is alfo preferved to him 
by his acquifition of an equivalent in the price for which he difpofes 
of them.-— This rule does not hold with refpedl to other living pro- 
perty, (fuch as horfesy and fo forth,) becaufe cattle are not claimants 
of right, and confequently the owner is not compelled to an alterna- 
‘ tive with refpecft to them, as in the cafe of flaves : but yet men are 
direfted to furnifli their cattle with fubfiftence on a principle of piety, 
as the negle<ft of this is cruelty towards the creature, and at the lame 
time deftruftive of property, which is forbidden by the prophet.— 
Ahoo Toofqf h of opinion that the owner of cattle may be compelled to 
furnilh them a proper and fpfficient fubfiftence : but it is the more 
approved doftiine that he is not liable to any compulfion cm that head. 
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C ♦'9 ) 


H E D J r A. 


B O O K V. 

Of ITTJk, or the MANUMISSION 
of SLAVES. 


I TTAK, in its primitive fenfe, implies power : in the language 
of the law it fignifies a power by efFedt, exifting in a man, which 
'endows him with competency in evidence, and alfo in authority, 
(fuch as magtjiracy^ and fo forth,) enabling him to aft with refpeft 
to others, and to repel the ads of others with refped to himfelf, in 
confequence of the extindion of his bondage. 

Chap. I. Introdudory. 

Chap. II. Of Slaves of whom a portion or member is emancipated. 

Chap. III. Of the Emancipation ^ one of feveral Slaves. 
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MAN U M I S S I O N. 
Chap. IV. Of ManumiiHon by Hilf^ or Vow. 
Chap. V. Of Manumiillon for a Compenfation. 
Chap. VI. Of TaSeer. 

Chap. Vll. Of Ifteeldd, or Claim gf Offspring. 


CHAP. I. 


IttAk, or the emancipation of flaves, is recommended by the pro- 
declared “ whatever Mussulman Jhall emancipate a 
“ Jlave (being a believer^) God w/7/, for every member of the fave fo 
“ liber ated^ releafe a fmilar member of the emancipator from hell fire " — 
It is therefore laudable in a man to releafe his flave, or in a woman to 
grant freedom to her bondmaid, in order that this deliverance of God 
may be thereby fecured to to them *. 

Emancipation is approved, where it proceeds from a free perlbn, 
of found underftanding, .and an adult, with refpeft to a flave who is 
his own property. Freedom is made a neceflary condition in the 
emancipator, becaufe Ittdk., or manumiflion, is not applicable to any 
except flaves, and a flave cannot be the proprietor of a flave + ; and 
maturity of age is equally a condition, becaule a boy (for inflance) 
does not poflefs competency to emancipate a flave, as this is an a£t 

* Arab. “ Jn ordtr that tht exchangfitf a limi fir a limb may be fecured.'’ 

t It is to be obferved that the reftridion here mentioned does not apply to Mokdtihe 
and Mavaonst but only to Jbids^ or others, in a ftate of abfolute llavery. 

produflive 
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produ£tivc of evident damage to him, (whence it is the guardians 
of a minor are not empowered to emancipate any of the flaves of their 
ward;) and {anity of intelle£t is alfo a condition, becaufe.a lunatic is 
incapable of any independant adt. 

If an adult declare that he had in his non-age releafed a certain 
flave, his words are to be credited, becaufe he here ftands as a negator 
of raanumiflion *, as he refers the manumiffion to a period in which 
he was not competent to pronounce it. — And in the fame manner, if 
a rational perfon declare that he had releafed fuch a flave “ whilji he 
“ mo as infancy' his declaration is to- be credited, provided his inlanity 
had been a matter of notoriety, as he is a negator, on account of his 
referring the manumiffion to a ftate which forbids it. — If, on the other 
hand, a boy were to fay “ every flave of which I am poffefled is free 
“ on my majority,” it is not approved, as the declaration of an infant 
is not binding upon him. — It is to be obferved that one condition ef- 
fential to manumiflion is that the flave be the a£iual property of the 
emancipator ; and hence, if a perfon were to pronounce or grant an 
emancipation with refpedt to the flave of another, it is ineffedtual, be- 
caufe the prophet has declared “ there is no emancipation with refpc& 

to a thing of which man is not the proprietor'' 

If a perfon fay to his male or female flave — “ you are freef — 
or, “ you are Moattick-t," — or, “ you AtteekXf — or, “you 

“ are confecrated to God,” and fo forth, — or, “ I have emancipated 
“ you,” — or — “ rendered you z Moattick," or — “ confecrated you to 
“ God,” and fo forth, — in this cafe fuch flave becomes immediately 
ftee, whether emancipation may have been the intention of the fpeaker 

* That is to fay, he appears as a defendant, pleading ogainjl manumiiSon, and not as 
a fuitor pleading for it. 

+ The participle from Ittile, whiclnnay be rendered either free or manumitted. 

I The iioun of quality from IttM, which bears nearly the lame fenie with Modtticl. 
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or hot, bccaufc thefe modes of addrfefs exp^efsly iignify manumiffion, 
as being received in that fenfe both in law, and alfo in common life. 
And Ihould the perfon thus addrefling his flave afterwards declare that 
he had only fpoken in y<y7 ; or that, by the terms free,, Modttick, and 
fo forth, he meant no more than to intimate that he [the flave] Was 
relea fed from work or labour, his declaration is ftill to be credited in a 
religious view fince thefe expreflions bear fuch conftrudlions ; but 
yet it is not credited with the Kdzee, as thofe conftruflions contradi<51: 
the evident tenor of the emancipator’s words. 

If a man call to his flave, faying “ O, Modttick /’’—or, “ O, 
“ freeman!” the flave is thereby emancipated, as thefe are voca- 
tives pronounced in terms exprefsly fignifying manumiffion, and which 
require the condition of freedom to exifl: in the perfon to whom they 
are addrefled: he is accordingly emancipated, — except where the 
proper name of the flave coincides with the addrefs, as if (for inftance) 
the flave’s name be Hoor, (that is, free,') and his roafter fhould call 
or fpeak to him by that term, for in this cafe the term is intended 
(not as the Jefeription of a quality, but) merely as an appellative. — If, 
however, the flave have a name differing in terms but correfponding 
in fenfe, as if his name were Hoor, [that is, in the Arabic language, 
free,"] and the owner Ihould call to him in the Perfan language, faying, 
“ O, Azadl [which has the fame fignification,] the learned hold that 
the flave is in this cafe emancipated ; and lo alfo, if a perfon fliould 
call to his flave whofe name is Azad, faying “ O, Hoor!" becaufe, 
in both thefe cafes, the term by which the flave is addrefled is not his 
appellative, and muft therefore be regarded as deferiptive, which re- 
quires that the flave be free. 

If a man fay, either to his male or female flave “ your neck, (or) 
“ back, (or) head, is free,” or to his female flave, “ your pudendum 

* That is to fay, with regard to Ms anfaence. 

6 “is 
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“ is rcieafed,” fuch male or female flave is thereby emancipated, be- 

caufe by thefe expreflions the whole perfoi is heceflarily implied, as rativeiy fm- 

has been already explained in the Book of Divorce.— -And if a man 

apply emancipation to any diffufive portion of the body, faying to his 

flave “ an half of you is free,’*— fuch portion of the flave becomes tionably) if 

emancipated accordingly. — In this, however, there is a difference of 

opinion which fhall be hereafter explained. of the perfon. 

If a man apply emancipation to any fpecific part of the body 
which is not explained to imply the whole perfon, (fuch as the hand 
or foot^ for inftance,) it will have no efFe£l either totally or partially. 

—This is the opinion of our dodtors.— however, oppofes it.— 

The arguments refpedling it have ‘been recited in the Book of 
Divorce. 


If a man fay to his flave ** I have no property in you,” thereby 
intending manumiffion, the flave is emancipated ; — but he is ntt emancipation 
emancipated if manumiffion be not the intention, becaufe this mode of 
Ipeaking does not only bear the fenfe of a fentence of emancipation, 
but it may alfo imply fale, or any other mode of transfer of propriety, 
as if the mafter were to declare “ that he poflefled no property in fuch 
^ “ a flave, having fold (or bejiowed) him and neither of thefe con- 
ftrudlions can be afeertained but by the intention. — And the fame rule 
obtains in all implied expreffions of emancipation, fuch as “T have no 
“ property in you,” — or, “ you owe me no fervice,” and lb forth; 
becaufe as thofe expreffions bear the fenfe of emancipation^ fo do they 
' likewife bear the conftrudtion of fale ox gift., or emancipation byn?^- 
fom ; and hence the intention is heceffary, in order to afeertain which 
ferile the expreffion is to be conftrued into. 

If a man lay to his female flave “ AtTdkto-kef (that is, I have 
parted with you,} it is the fame as if he had laid “ I leave you to your 
“ own Way.”— This is recorded as ^ opinion of :Aboo Yoofaf and is 

merely 
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merely a diftindtion made by him (on account of fenilarity of found) 
between this term and Tj^kto~ke^ (that is, I have divorced ypu,) for 
if a mafler were to fpeal; thus to his bondmaid, Ihe does not in virtue 
thereof become emancipated, although fjich we»c the intention of the 
fpcaker. 

If a may fay to his Have “ I have no fovereignty over you,** there- 
by intending manumiflion, yet the flave is not emancipated, becaufe 
the exprelTion here ufed implies power to difpofe of abfolutely, and there 
cafes in which property may remain without a right to the exer- 
tion of fuch a power, as in the inftance of a Mokdtib ; contrary to the 
expreffion before allu(|ed to, “ I have no authority over you,” fince 
dercliiflion of authority cannot be underftood independant of relinquifh- 
ment of property, as a mafter ftill retains authority over his Mokdtib 
for the purpofe of exacting the fulfilment of his Kitdbat^ and accord- 
ingly a fentence which expreifes a derelidion of authority bears the 
fenfe of an emancipation. * 

If a man fay of his flave “ this is my fon,” and perfevere in his 
aflertion by afterwards avowing the truth of it, fuch flave is emanci- 
pated. Our author, however, obferves that this confequence follows 
only where the refpeftive ages of the mafter and the flave are fuch as 
admit of the former being fuppofed the father of the latter. Where 
it is otherwife, the fubjeft (hall be exemplified in another place. — It 
is to be obferved, that if the parentage of the flave fliould not be a 
matter of public notoriety, this alfo is eftablilhed in his mafter, by 
virtue of hif declaration, becaufe a right of claim exifts in the mafter 
in virtue of the right of property, and the flave is in need of an 
eflablilhment of parentage ; — and the parentage being eftablilhed in the 
mafter, the flave becomes free, becaufe the exiftence of his defeent, 
as from his mafter, is conneAed with the inftant of his conception, 

» The property in whom cannot be transferred either by fah or gift. 

and 



4*5 


CHAf.l. MANUMISSION. 

and hoice it apfiears that the mafter was th^ owner of his vwn cfnld^ 
which b^g diredtly contrary to law, th# freedom of the latter be- 
comes a neoeflaiy oonfeqoeucc.*— But if the parcirtage of the flave 
(hould happen to be a matter oi public notoriety, (that is to iay, if 
his birth and defcent be already known and afcertained,) it cannot be 
eftabliihed in his owner; but the llave is neverthelefs emancipated, as 
the expreilion in queftion muft be receiveif if not in its liter aU yet in 
\!L%JigHr<aive fenfe, left the words of the fpeaker, who is fuppofed a 
rational perftm, ftiould be rendered nugatory. 

Ir a man fay of his flave this is my Mawla the flave be- 
ccMnes liberated, although the fnafter ihould have no pofltive intention 
in this declaration ; becaule the term Mawla^ notwithftanding that it 
bears many meanings, fucfa as an e^Jiant, a nepheWy a redeemer j an 


* Wltli rei|kfi to flaves, the nratual rdatkMt exifting between the emanctpaUd and his 
emancipator. This word has a vaft variety of fenfcs, and has long been the occafion of 
much contention between the fetSls of JUe and Omar^ It is related that when Mohammed 
made his lall pilgrimage to Mecca^ he flopped at a place on the road called Ghadeer^ and 
having there conftrutfled a pulpit ofthe pannels of camels, and called together his compa- 
nioas to the number of 70,000, he then took Alee by the hand, and, mounting the pulpit, 
afleed the people whether he was not better than fliem ?•— *and on their anfwering in the af- 
fiemative, he faid, then over fuch as I am Mawla fo alfo is Alee ; whoever is his friend 
• isminej and whoever is his enemy is mine:^^ and on his defeending, the people fhouted 
^ and O mak (it is added) was oneif the firjl to congratulate Alee on this acccjfton 
rf jpetorr."— The Shiyas [followers of Alee^ adduce diis ftory as a convincing proof of 
the iuflnefsof.///rr*$ title to the fucceffioni wbilft, on the other hand, the Soonis [followers 
of Umar} maintain that, the word Mawla meaning an aji/lant^ this fpceeb implied nothing 
more than that Alee^ after the prophet’s dcceafe, fliouJd ajfijl the Mujfuitktns in the manner 
ho [the prophet} bad done ; which, indeed, this injunSion, it was his duty to have 

done: but the Shiyas again maintain diat whatever doubt, from the variety of meanings, 
may be attached to this word, the particular circumftances of the cafe prove it beyond 
stqtseftion: moreover, Mohammed^ it is allowed, knew of his approaching death, as the 
pilgrimage he was then upon was undertaken on that account \ to what end, therefore, could 
he have perfl^rmed a ceremony of this kind, with fuch drcumflances of formality, were it 
not to declare his JucceJfor? and this opipioii (they allege) is corroborated by the circum- 
ftance of his death happening food after, and without his having appointed a fucce/Tor. 

V0L4 1 . I i i mandpato)\ 
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emancipator, and alfo a Jlaoe emancipated, yet is here to be taken in 
the laft fenfe only, lince a 'Inalter does not commonly require ^ny aid 
from his flavej; — and the parentage of the Have is notorious,— which 
forbid its being taken in the JirJi or fecond fenfe; — and tho thirdis merely 
figurative, whereas words are legally to be conftrued in thekr literal 
fenfe ; and the application nf it to a flave forbids its being taken in its 
fourth fenfe; wherefore it^inuft necefllarily be ftceived in its lajl ac- 
ceptation; and fuch being the cafe, the term ftands as an expreft ma- 
numilfion, which is accordingly eftablilhed, independant of intention. 
And the fame rule holds if a mafter Ihould fay of his female flave, this 
is my Mawlat *, on tlie grounds already flated. — If the man alfo who 
ufes this expreffion werf^ afterwards to* fay that his intention thereby 
was to exprefs Mawla-Mawaldi +, or that (acknowledging the word 
to bear its laft acceptation, as before recited) he was not ferious in lb 
expreffing himfelf, how'ever this may coincide with his own confei- 
ence, yet it is not to be admitted with the magiftrate, a||it contradidls 
appearances. 

d 

If, however, a man Ihould ufe the term Mavola to his flave in 
the vocative, laying “ O, my Mawla!" the flave is liberated; be- 
caufe, as it muft be received in its laji fenfe (for the realbns before 
mentioned) it Hands as an exprefs emancipation ; and as vocatives % 
other inftances are confidered in ,||^e light of exprefs emancipation, 
where the fpeaker, addreffing his flave, fays “ O, HoorV* or, “ O, 
“ Atteekl” and fo forth, inducing the liberation of the flave, fo alfo 
in the prefen|j^cafe. — maintains that the flave is not in this cafe 
rendered free but through the intention of the fpeaker, becaufe it may 
fometimes happen that this expreffioh is meant merely as a mark of 
, or fond regard, in which fenfe it is frequently ufed, the fame 

* The feminine of 

t A perfon conne£led with another in general interells, by a mutual compaA. It is a 
term ufed to exprefs any fendiar intimacj of connexion. 

V 

as 



Chaj. I. 


4*7 


MANUMISSION. 

% 

as **• my child V' or, “ maJlerV' the ufe of which w6rds from a 
his flavc does hot coiiftitute emancipation imlefs by the in- 
tention of the-fpeaker. — Our doftors, on the other hand, allege that 
ajwordimift'be' taken in its literal fenfe in preference to any other; and 
2 lI\ emancipated perfon is the literal fenfe applicable upon the prefcnt 
occafion, :'as has been already demonftratcd; and as it is capable of 
bearing its literal fenflf on this occafion, it muft be fo received : con- 
trary to the terms child^ mafier^ and fo forth, becaufc in thefe words 
no rheaning is found peculiarly applicable to emancipation, fuch phrafes 
being ufed merely as exprefiions of kindnefs and afFe^lioa. 

If a man addrefs his Have, laying “ O, my ion !’* or, “ O, my 
* the flave is not liberated, becaufe the intention of a vo- 
cative exprellion is merely to diftinguilh the perfon who is addreffed 
by it : for although, where the fpeaker addrefles the flave by a de- 
feriptive tent^ in its fenfe applicable from him to the perfon he ad- 
drefles, it muft be taken as fixing that defeription upon the latter, (the 
^eaker appearing in his own mind to apply it to the perfon he thus 
addrefles, the fame as if he were to call to him by the term freeman^') 
and the flave accordingly becomes liberated, for the realbns already af- 
figned, — yet where a perfon calls to his flave by a term not at all ap- 
p^cable from him to the Have, the intention of the addrefs appears to 
be merely a dijiinguijhing appellative^, not fixing any particular deferip- 
tion upon the perfon called to, as that of fon is not applicable, fince 
the flave fo addrefled is the progeny of another perfon and not of the 
Ipeaker. — It is recorded in the Rawdyet Shaz^ as an opinion of Ha-- 
neefa^ that the flave in the prefeut cafe becomes liberated : but the au*- 
thorityof the Zahir-Rawdyet^ as before ftated, is the moft worthy of 
credit. .. . . . 

If a man fay to his flave, “ O, fon !” the Have is not emancipated, 
becaufe this Amply exprefles a truth j to wit, that the Jlave is the fon 
^ his own fattier. 

If 
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If a pekcm (hould faj oi h» flave “ tbie » my ibn,” where the 
ofhfst*^* ^°**^*^ poffibly be conceived to be the ion of the fpeaiaer* , 
Under cir- yet the flave (iccording to jiioo Toofef') is enumetpaCed^ mdepeo^knt 
of his mailer’s intention. — ^The two diibipjbs maintain that the fkve » 
not liberated, although fuch be the intention; and ^Aj^ cawodcs in 
this opinion ; for they argue that the expreffion, in the preleit cafe, is 
not at all applicable, and muft be regarded as nd^oiy, in the fame 
manner as if a man were to fay to his Have “ I emancipated you before 1 
wasborn,” — or, “beforeyoa werebwn.”— Ha«r 5 ^argues,infuppoitof 
this opinion, that although the expreflion in queilion cannot be taken in 
its literal fenfe, yet it ilfay be taken in \x.% figurative fenfe, (viz. “ this 
“ fiave is free from the hour Ifirfi pojfejfed /6/V»,”)— becaufo, TuppoSag 
the flave were really the fon of the mafter, his filial relation would 
occafion freedom, that being the efleA of it ; and as it is allowable to 
intend the eiFed by a figurative mention that which is ks caufe, fo 
the expreflion now under confldcration mull be taken j^mreUirve 
fenfe, in order that it be not rendered nugatory : contrary to the cafe 
of a man faying to his flave “ I releafed you before 1 was born,”— »<Mr# 
“ before you were born,”— -becaufe here no figurative fenfe can 
be applied, as none can be conveyed or implied under fuch a mode of 
expreflion, and hence thofe words are to be regarded as nugatory. 


Iv a man (hould fay of his boiidfiiian ** this is my father,* 
of his female fkve, “ this is my mother,” where fuch perlbn could 
not have been begotten or bom of fuch male or female flave -f , there 
is, in this cafe, the fame diflerence of opinion between Haneefa*% doe* 
tf!ne and that of the two difciples, as is recorded in the preceding 
cafe.— And if a man fhould fay of his flave, being a boy, ** this is my 
grandfather,” fome lawyers have faid that here alfo the feme ‘fife 

rent* 

* At if (for inftance) die flaVe were tldtr than his mader. 

t As (for inftance) the peifoa fo fpeaking were tldtr than the flave of whom he 
fpeaks. 

ference 
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fereac^ ofof»tnk>R obtainst but other aothorittes al&rt shat*the fkve 
ih tiii#lnfta»ce does not ftand liberated, according to all tiie doA^, 
beseauie this expreffion is not the occafion oi fcttdom to , a {lave, but 
through the intermediation of the more immechate relative, nam^, 
the ftabety who k not here mentioned, fo that it cannot bear the con- 
Aru^ton hy implicaiim: contrary to where a man lays of hk 

Have, “ this is my father “ vtij.fmf becauie thelie virords 
occafion freedom to the Have without including any ocher intermedia^ 
perfbn. 

If a man fay of his flave ** this is my brdfeer,” yet the flave is 
not emancipated, according to the ^Jhrr is recorded, as 

an opinion of jihoo Haneefuy that the flave k rendered frec.-^Thc 
reafons upon which the Zdhir Rawdyet proceeds are the fame here as 
in the preceding cafe ; and the opinion of Hone fa k founded upon what 
has' been already mentioned in the cale of a man laying to hk 

“ 0 wy fon /’*— or, ** this is ny fon^ 

'H' 

If a perlbn lay of his male flave this is my daughter^* fome 
authoriti^ lay that the learned differ in opinion concerning the effeft 
in this cafe : others, however, aflert that all the doftors agree in opi- 
•niCn, that the Have is not emancipated, becaufe the perlbn addrefled 
is not of the fex mentioned ; and as the effefl; is conneAed with the 
thing mentioned, and that does not exill, it f(dlows that the addrefs 
muft be regarded as nugatory. The arguments in thk point have 
been akeody detdkd under the head of Marriage, 

a man fey to hk feauAe flavej •* you are flm^dy divorced,”— or, 
efy divorced,— or, “ veil yourfelf by any of thefe 
mammxHIian, yet flic k not emancipated.— afe 
fcifts that Ihe becomes free, where fuch Has been the fpeaker’s in- 

* SceBtdk of'Direve^ CSnp.lf. SeA. Vt. 
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tentibtu— ^The fame difierejl«^(‘Of opinwa»o^i»^ in.all expi^flipnf of, 
divorce uledtovyaijda a flave,; vfh^thoe (Jiprf/t nr according ^a: 
what is alleged upon this head by the followers of wJhpie ar-; 

gument herein is> that the fpeaher intends a thing, which the expref-, 
fion he ufes bears a condruaion of, becaufe Jbetween pofleflion by 
marriage and poffeflion by right [parnely, by bondage^ there il-.a refepi- 
blance, as they both amount , to pofleffion ; the latter is 

evidently fo; — and the former is alfo fuch in effeft, and not of the 
clafs of ufufru£iuary poflellions, (whence it is that permanency is one 
of its efl'ential conditions, and that rendering it temporary annuls it,) 

■ for if it were merely aia uiufruduary poflcffion, like hire, it would not 
be annulled by reftriiling its duratioir to any particular time ; and the 
efte6t of a jfeateiice of ^divorce in the one, cafe, or of manumillion in 
the other, is to deftifpyjthe right of the proprietor, (whence it is that 
the'fufpeniiou'of it upon a condition is approved,) — but it does not 
go to ejiablijh any thmg, j.fince if fpch : were the cafe fulpenfion 
would not be approved, becaufe -the fyfpenfion of an eftablifliment of 
pofi'eftlon upon a condition (as in fale, where a man lajjrs, “ I will fell 
“ fuch an article provided the pilgritps arrive,”) is difapproved. 

* ’..V , 

Objection. — Ittdk is an ejlablijhment of power, not a Solution 
of it, whence it is that its eifeffs take place, fuch as compftency in 
authority and in evidence, and fo forth ; fo that this does not refemble - 
divorce f which is purely of a deftruftive nature. 

Reply. — Ittdk is a deftrufifion of property ; but, the aforefaid ef- 
fefts are eftabliftied by it for a reafon. which had previoufly exifted, 
namely, the flave’s being in an oppreflcd Rate. — Now there being this 
refemblance between divorce and manumillion, expreflions of emanci- 
pation ■xadi freedom may be,.figuratively ufed for which; ac- 

cordingly takes place where fuch is the intention, , and fo vkej^tfa,-^ 
Our dodbors, on the other hand, argue that the perfon here mwtioned 
(fuppofing the,^ancipation.of the flave to have been his intention) 
has meant and intended a thing which the words he ufes do not bear 
the fenfe of, bec^fe the term in its literal ^enfe, means ** en- 

dowing 



Book V. 


MANUMISSlifN. 

with an ellipfia of the comparkive term “ /jfir hut a flave is eman- 
cipated by hi* Hiaftcr faying to him your head is a free bea^*’ bc- 
caufe his frieio^ is fully acknowledged hy that [dirafe, fince from the 
head the whole j»effon is necef&rily underftood. 


SECTION. 


No perTon 
can ^ a flave 
to a relation 
within the 
prohibited 
de|;rees. 


If a perfon become poflefred of a flave who is his relation within 
the prtdiibited degrees *, fuch flave by that a£t acquires his freedom. 
This is recorded as an ordinance of the prophet, and comprehends all 
kindred within the prohibited degrees, whether Handing within the 
parental connexion, fuch as fathers^ mothersy fms^ and daughters, or 
independant thereof, fuch as brothers, and fo ior^.-^Shafe'i refl:ri£ts 
the operation of this rule to relations of the firft clafs only. — His argu- 
ment is that the efrablifliment of manumiflion indepehdant of the cou- 
fent of the proprietor is contrary to analogy ; and as the fraitprnal and 
other connexions are not of equal weigltf or moment with the pater- 
nal, the cafe does not admit that the former fliould be conneded with# 
the latter, either by analogy, or hy arguments drawn from the facred 
writings,*— whence it is that if a Moidtib were to purchafr, as a flave, 
his brother or uncle, fuch relation does not become a Mokatib in con- 
formity to the condition of the purchafer, but frill continues an abfo~ 
lute flave', whereas, if a Mokdtib were to purchafe his father or child, 
the perlbn purchafed is no longer a flave, but becomes a Mokdtib in 
conformity to the condition of the purchafer, and is renderc(|j^^r by 
the Mokdtib hinlfelf obtaining his freedom in confequence of tne fulfil- 
ment of bis contraft of Kitdbat, — ^The arguments of our doflors arc 


* See Xldtrimtny, Chap. IT. 


twofold; 
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twofold ;-—PiRST, the ordinance recorded of the prophet, as already 
flat^, which comprehends all degrees of kindred under the deferip- 
tion of prohibited', secondly, the rcafon of a paftfht or child being 
rendered free, in the prefent cafe, is the affinity which occafions pro- 
hibition, and a reftridtion to the parental degree of kindred is nuga- 
tory and inadmiffible, becaufe the prefervation of any connexion 
which occafions prohibition is enjoined as indifpenfable, and to break 
it off is forbidden, — (whence it is that a man is required, if necefiary, 
to furnifh fubliflcnce to every relation within the prohibited degrees, 
and alfo, that marriage with them is forbidden,) and the fame reafon 
applies in degrees of kindred not parental, fuch as the brother or uncle. 
It is to be obferved that this rule extends to infidels within the Muf- 
fulman territories, as well as to Mujfultnans, and alio to minors and 
lunatics, the reafon of prohibition above mentioned applying equally 
to all thefe deferiptions. — And in reply to what Sbafei has advanced 
in fupport of the dodrine of his fed with refped to Mokdtibs, it is to 
be remarked that where a Mokdtib purchafes, as a flave, his brother, 
or any other relation of the more remote degrees, (fuch as his uncle or 
aunt,') the perlon purchafed is not rendered a Mokdtib, bccaufe the 
power of a Mokdtib over his property is not of a full or complete na- 
ture, lb as to enable him to perform the ad of emancipation ; and the 
prefervation of a kindred connexion is incumbent and enjoined only 
where fuch a power exifts : but the cafe is otherwife where a Mokatib 
purchafes, as his flave, his parent or child, who thereupon becomes 
alfo a Mokdtib", for the liberation of parents and children muft be con- 
fidered as one defign of the contrad of Kitdbat, — ^becaufe, as the in- 
tention of ^ilave, in Entering into fuch a contrad, is (eventually) to 
procure his own freedom, f) is it to procure that of his parents or chil- 
dren alfo, their bondage being as grievous and degra ling to him as his 
own; ^d this being the cafe, the fale of the parent or child of a 
Mokdtib is forbidden, and they become free on the payment of the 
ranfom, in order that all the ends of the contjrad or Kitdbat may be 
obtained. — Aboo Haneefa makes 'this rule extend to the fraternal as 
I. * K k k well 
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well as to the paternal connexions of a Mokdtib ; and in this opiiwoft 
the two difciples alfb coincide ; it does not however extend to tht fra- 
ternal connexion#f flojier brother or fojler JiJler^ becaufe they are pro- 
hibited, not from connexion of bloody but of fojierage. 

If a mafter emancipate his (lave, whatever the predifpofing c^ufe 
urging him to that a£I may be, whether he do it from religious mo- 
tives, or at the inftigation of the devil, or in obfervance of any idola- 
trous fuperftition, the emancipation is equally legal and valid, as pro- 
ceeding from an authorized perfon, (the pj^effor,")' alFedling its 
proper objedl. 

The emancipation pronounced by a profligate or a drunkard is alfo 
legal for the fame reafon. 


If a perfon refer emancipation to the a£l of poflTeflion, (as if he 
were to fay to the flave of another, “ if ever I become your mafter, 
“ you are free,”) — or, if he were to fufpend the emancipation of his 
own immediate flave upon a condition, faying “ if you enter fuch a 
“ houfe, you are free,” fuch reference or fufpenfion are approved, as 
well as in divorce. The reference of emancipation to poflellion is held 
to Be illegal by Sbefei^ as is particularlyiftated in the book of divorce : 
all the doftors, however, coincide in the validity of the fufpenfion of 
emancipation upon a condition exprefled, becaufe Ittak is held in law 
to be purely a direliblion of a right, in which fufpenfion is of courfe 
admitted : — contrary to any aft amounting to a transfer of a right, (as 
Jale^ for inftance,) the fufpenfion of which is illegal, as is explained in 
its proper place. 

If the flave of an infidel alien, becoming a convert to the faith, 
retire into the Muffitlnttan territory, he is free, becaufe when the Haves 
from the countries around deferted their mafters, and came into and 


faiths j 
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• embraced the doctrines of the prophet, he declared; — “ tbefe are the 
“ f reed-men of God and alfo,. becaufe the flavc, at the time he de- 
livers himfelf up, is a Mujfulman, and bondage is aot eftablilhcd in a 
Mujfulman originally. 


If a man emancipate his female Have, fhe being pregnant, the The fams of 
foetus becomes alfo emancipated, in confequence of the manumillion of female ii, 
the mother, as it is conneilcd with her in the fame manner as one of 
her members : — but if the mafter were to emancipate the foetus only, 
and not the mother^ the former alone is free. — It is to be obferved that 


the manurnifion of a foetus is approved, but not the fak or gft^ becaufe 
delivery is a condition of gift^ and the power of delivery a condition 
of fale, and neither of thefe can take efle£1; until after the birth ; but 
delivery, or power of deliveiy, arc not eflential conditions oi emancipa- 
tion, and therefore are not rcquifitc to validate it. 


If a perlon agree to emancipate the foetus in the womb of his fe- Emancipa- 
male (lave for a compenfation, the foetus is free, but the compenfa- * *" 
tion is not due, becaufe it is impoflible that any compadl fliould be 
made binding upon an embryo, as no perfon has power over it until j 
after the birth ; — nor can it be made fo upon the mother, becaufe the 
embryo is (with refpeft to emancipation) altogether diftinft from her, 
and to ftipulate a return for freedom, binding upon any but l\\e perfon 
liberated, is contrary to law, as has been already Ihewn in treating of 
Khoola. — It is here neceffary to obferve that the exiftence of pregnancy 
Is not fuppofed at the period of emancipation, unlefs the delivery follow 
within the fpace of fix months after. 


The child of a female Have, begotten by her mafter, is free, be- ThccWidofa 
caufe fuch child derives its exiftence from the mafter’s feed, and is Sliisfemde 
therefore free, radically, as it is a rule that that which is created from “A"* 
the feed of a free perfon is itfelf free. The feed of the female flave alfo 

K k k 2 does 



A child born 
of a frec- 
woman is 
free» under 
all circum* 
fiances. 


M A N U M U S S I O N. BoosY* 

does not in anj reipe<S traverfe or oppofe that of tihe majflery iinpe her 
feed is the property of her mafter, becaufe the mother’s connexion 
with her child is'more kitimate than that of the hither, in virtue of 
her right of Hizdnit * ; or, becaufe the hu {band’s {eed is confumed 
in that of the female {lave, as her own feed remains with her in 
its proper and original place, whereas that of the hu{band, proceed- 
ing from him, mixes with her’s, and is confequently Io{l and expend- 
ed in it. 

Objection. — RefpeiSl: is paid to preference only where two things 
are oppofed to each other; but here an oppofition between the two 
feeds is not admitted. 

Reply. — An oppofition appears in this cafe between the two 
feeds, inafmuch as freedom oppofes bondage. 

Objection. — It would appear that the child {hould be free, as 
well as the child of a Magroor f , {ince the father, in the prefent cafe, 
does not will the bondage of his child. 

Reply. — ^The hulband, in the above cafe, certainly wills the 
bondage of his child, being previoufly aware of that confequence ; for 
when, knowing this, he agreed to marry the mother, his confent 
thereto is ellablilhed : contrary to the cafe of a Magroor y who, afting 
under a deception, cannot be fuppofed to will the bondage of his 
child. 

The child of a free woman is free, whether her hu{band be a free- 
man or a {lave, becaufe the mother’s connexion with it is more inti- 
mate than that of the father, (for the reafon already mentioned,) fo 
that a child is a dependant of its mother in freedom, as well as in bon- 
dage, or in any other lefs abfolute defcription of {lavery, fuch as Kitd- 
baty and fo forth, — that is, if the mother be an abfolute {lave, the 


f One aSing under a deception. 

child 


* See Book of Divorce^ Chap. XIV . 
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child is fo iikewiie, althou^ the father (who is the hufband of the 
flave) be free^ — or, if the mdther be a Moddhtira^ the child is bom in 
that ftatc, as a dependant on its mother, — ^and fo of the reft. — If, 
moreover, a man beftow his Am~Wdlid in marriage upon any perfon, 
and Ihe produce a child, fuch child ftands in the predicament of an 
Am~Walid \ — that is, it becomes free on the death of the owner of the 
mother, as well as the mother : — and in the fame manner, if the mo- 
ther be a Mokdtfba, the child is a Mokdtiby as being a dependant of the 
mother. 


CHAP. IL 

Of Slaves of whom a Portion or Member is emancipated. 


If a mafter rcleafe a portion of his flave, (his halfy for inftance,) the navepar- 
flave is in fuch proportion frecy and muft work out the remainder of 

1 • . I r.' < • 11 .T<i • • 1 1 • cipated muft 

his value by Stayety or emancipatory labour This is the doctrine work out the 

oi Haneef a. — The two difriples maintain that the flave, in the prefent 
inftance, becomes emancipated /« /o/o.— This difference of opinion is 
founded in the different tenets of Haneefa and the two difciples refpedl- 


♦ By Siapt is meant work or labour of any kind. It is a principle in the Mujfulman 
law that no perfon can remain partially a flave, but that any circumftance which in its na- 
ture eftabliflies the emancipation of a part^ provides for, and necelTarily induces, the even- 
tual emancipation of thi whole \ and hence the rule that a flave partially emancipated works 
out the remainder of his value at an afeertained rate, being in feme meafurc in the ftate of 
TiMokatih: Stayet is, therefore, rendered emancipatory labour \ and by the word labour^ 
throughout this book, mancipatory labour is to be underftood. 
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ing the nature of emancipation ; the former holding that it is capable 
of divilion, and therefore that whatever part or portion of a flave may 
be emancipated by his mailer, fuch part or portion only is immedi- 
ately aifcfled thereby, — whereas, the two difciples hold it to be alto- 
gether incapable of divilion or partiality, (in which opinion Shafe'i alfo 
coincides,) and hence, that the application of maniimiffion to any par- 
ticular part or portion of a flave Hands as an application to the whole, 
and confcquently that the flave becomes emancipated in toto ; — for they 
argue that the meaning of emancipation is the ejiablijhment of the *qua- 
lity of freedom^ and the quality of freedom is a power both real and 
virtual, atjd this is eflabliflied by the dcllriidioit of its oppolite, name- 
ly, bondage, which is a virtual inability ; now this power and inability 
not being capable of divilion, it follows that Ittlk or manumiflion, 
which is the eftablilhment of this power, is alfo incapable (jf divifion, 
in the fame manner as divorce, the renvjjion of retaliation, and the efa~ 
blifment of parentage. — The argument of Hanefa is, that manumillion 
means the eftablilhment of the quality of freedom by the deftnnftion 
of propriety, or it means fimply the deftrudion of propriety, — becaufc 
the propriety is the right of the maftcr, and the bondage is a right of 
all Muffulmans, or, in other words, a right of the law, lince it is the 
penalty of infidelity, and the inflidion of this penalty is a right of God; 
but the mafter has no power to deftroy the right of another, (namely, 
bondage,') being merely entitled to deftroy his oven right, (that is, his 
propriety,) W'hcnce it is eftablilhed that manumiflion is the deftrudion 
of propriety ; now, as it is proved that manumiffiou is the deftrudion 
of propriety, and as propriety is capable of divifion, it follows that 
manumiflion is alfo capable of divifion ; but it is neceflTary that the 
flave Ihould labour, becaule the propriety of the mafter with relped to 
a part of the flave is involved in the flave. It is to be obferved that a 
flave upon whom labour is incumbent is held by Haneefa to ftand in 
the predicament of a Mokdtib, becaufe the application of manumiflion 
to any particular part or portion occafions the flave’s becoming his 
own mafter in toto, (according to the arguments of the two difciples,) 
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and the continuance of the owner’s propriety in a part (as drawn from 
the arguments of Haneefa') controverting this, the matter is thus fet- 
tled, with a regard to the reafoning on both fides, by placing a flav.e 
who is partially emancipated in the predicament of a Mokdtib^ who is 
his own mafter, as far as refpedls a power of adion, or rights of 
I'eizin, but not in refpedl: to bondage \ and the labour he performs for 
the remainder of his freedom is a fubftitute for ranfom ; it therefore 
belongs to the owner o^ the flave to require this labour of him, and 
alfo to emancipate him, if he pleafes, fince a Mokdtib is a proper fub- 
je£l of emancipation, as well as an abfolute flave : — but between the 
flave in queftion and a Mokdtib there exifts this difference, — that if the 
flave fliould not be equal to the performance or fulfilment of his la- 
bour, he is not therefore liable to revert to his former flate, as an ab- 
folute flave \ whereas a Mokdtib^ when unable to perform the flipula- 
tion of his Kitabdt, reverts to his original flate of bondage, becaufe the 
emancipation of a part of a flave is a politive deflrudlion of propriety 
in fuch part, and therefore is irreverfible, — but Kitabdt is a contract 
capable of difl’olution or annulment : — in fhort, a flave of whom a 
part or portion is emancipated becomes placed in a middle flate, — that 
is, in a flate between that of an abfolute flave ^ and that of an abfolute 
freeman^ nearly analogous to the flate of a Mokdtib, excepting only 
the difference above recited, as fuch a middle flate is here conceivable : 
contrary to cafes of divorce or remiffion of retaliation, which do not admit 
of any medium, and of which zpart, therefore, flands as the whole.— 
Haneefa holds that IJleelad, or claim of offspring, is alfo capable of divifion, 
whence, if a man were to create his portion in a female copartnerfhip 
flave an Am-Walid provided fuch flave be a Moddbbira, fhe becomes 
Am-Walid in the part or portion fo conflituted only; but if ihe be an 
abfolute flave, fhe in this cafe becomes wholly Am-Walid to the partner 
conflitutin^ her fuch in part, he becoming refponfible for the other 
portion of her to his partner whofe fhare in her he has by that ail de- 

* By claiming or acknowledging a child born of her. See IJleelad.. 
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ftroyed ; and fuch being the cafe, he obtains pofleffion of her tn tote in 
confequence of his taking upon him this fcfponfibility ; he accordingly 
becomes foie proprietor^ and fhe is his Am-Walid in toto. 

If a man emancipate his portion in a Qopartnerfhip flave, fuch flave 
becomes free in toto^ — (that is, has a claim to ultimate freedom :) — and 
if the emancipator be rich^ his partner [in the flave] has three things in 
his option ; he may, if he pleafe, agree to the freedom of his portion 
in the flave without any compenfation, — or, he may require indemni- 
fication from his partner for the value of his fhare in the flave, — or, he 
may require the flave to procure the freedom of his remaining portion 
by labour, as before ftated ; and if he chufe the fecond of thefe, he 
[the emancipator] has a claim upon the flave for the amount ; and in 
this cafe the H'llla * refts folely with the emancipator ; — or, if the other 
partner prefer the firjl or the third mode abovementioned, the Willa 
refts equally with both : but, if the emancipator be poor^ his partner 
in the flave has two things in his option, — he may either agree to re- 
leafe his portion in the flave, or he may require him to perform labour \ 
—and in either cafe the JVilla refts equally with both partners. — This 
is according to Haneefa. — The two difciples fay that if the emanci- 
pating partner be rich, the other partner has no right to any thing but 
a compenfation for the value of his fhare; or, if the emancipator be 
poor, to require labour of the flave. — The foundation of this difference 
of opinion refts upon two points ; — one, that manumiiTion is divifible, 
according to and undivifible, according to the two dilciplcs; 

— another, that the circumftance of the emancipator being rich is not 
held by Haneefa to oppofe any objeftion to labour, — whereas the two 
difciples hold the requifition of labour by the partnef^o be iii this 

♦ Wtlla is a fpecies of right to the property of another founded upon feme of af- 
fiftancc or generofity previoufly exercifed towards him. Thus the emancipator of a flave 
poflTefles a Willa with refpCiSf to his freedman^ in virtue of which he inherits to his eftate in 
the default of other heirs: and, according to fome, the emancipator, in virtue of his JVtlla^ 
has alio a right to aU the Havens efFcds of the periW oi ematu ipution* See Book XXXllI, 
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cafe inadmiffible, on the authority of a tradition of the prophet, who 
laid (concerning a perfbn emancipating his portion in a coparcenary 
flave) “ if he be rich, he mufl indemnify his partner for the value of his 
“ portion in that Jlavef-but if poor, the fave muji work out his re~ 
“ maining portion of bondage by labour,” — which is a proof that in- 
demnification is alone admiflible in the firjl of the above cafes, and la- 
bour in the fecond. — The argument of Haneefa is that, as the property 
of the fecond partner’s portion is involved in the flave, it belongs to him 
to require indemnification for the amount from the flave, (in the fame 
manner as where a piece of cloth is blown, by the wind, into the vat of 
a dyer, and the cloth becomes coloured, in which cafe the proprietor 
of the cloth mufl: pay the cofl: of dying, whether he be rich or poor, 
becaufe of the lofs fufl:ained by the dyer, in fo much of his colours ex- 
pended,) — but a flave not being poflefled of any property, he is to re- 
quire labour of him in lieu thereof. — It is to be obferved that the term 
rich *, mentioned in thefe cafes, imphes no more than that the eman- 
cipator be pofleflTed of property to fuch an amount as may enable him 
to be refponfible for the value of his partner’s (hare in the flave, be- 
caufe thus much fuffices to the fatisfadtion and convenience of both 
parties, — in fulfilling the defignof the emancipator by efeablilhing the 
freedom of the flave, which is a virtuous and acceptable aft, — and alio, 
in fecuring to the other partner his right, namely, the value of his 
fhare in the flave. — When we confider the different tenets of Haneefa 
and the two difciples, as aforefaid, the ground upon which the doc- 
trine of the latter (according to their tenets, in the prefent cafe) may 
be accounted for is evident ; — and the expofition of the doftrine cf 
Haneefa (according to his tenets) is that an option of manumijjion ap- 
pertains to Ae other partner, becaufe of his right in his fhare flill re- 
maining, as nuuumiffion is (according to Haneefa) capable of divifion, 

• There are two deferiptions of wealth in the language of the law ; the firft ilfar Tey- 
feer^ which may be tranflated competency the fecond Tifar Ghannecy or opulence', the former 
is the defeription which is treated of in this place. 

JVoL. I, 1 1 and 
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and option of indemnficationt t)ecaufe the emancipator, in deftroy- 

ing Us own fhare, having dcftroyed that of his partner alfo, as it is no 
longer transferaHe by fale or gift, — and option of labour^ becaufe of hb 
property in his ihare being involved in the flavc : — with refpeft to what 
is further advanced by hhn, that if the other partner chufe indemni- 
fication for his fhare, the emancipator has a claim upon the flave for 
the amount, it may be accounted for in two ways; first, the eman- 
cipator, in confequence of indemnifying his partner, ftands as his fub- 
ftitute ; and as it would have been lawful for the other partner to take 
the value of his portion in the Have by requiring labour of him, fb in 
the fame manner it belongs to the emancipator to exaft of the flave 
whatever he may have given to his partner as an indemnification for 
his fhare, fince he now ftands in his place; secondly, the emanci- 
pator, by indemnifying his partner, becomes the owner of his portion 
in the flave; and thus ftands in the predicament of a perfon who, 
being fble proprietor of a flavc, has emancipated a part or portion of 
him, — and hence he is at liberty either to emancipate the remaining 
portion, or to require labour of the flave for the value thereof. — The 
Willa here refts fblcly with the emancipator, becaufe the flave has ob- 
tained his freedom entirely through him, fince he, by indemnifying 
his partner, became foie proprietor. — This is fuppofing the emanci- 
pator to be rich : — but if he be j>oor, the other partner may either 
emancipate his fhare, (fiftce his property in it ftill remains,) or he 
may require labour of the flave ; and in either cafe the ff^iJ/a of his- 
fhare appertains to him, as in both the freedom of that fhare proceeds 
him : and here the flave has no claim upon the emancipator on the 
fcorc of labour performed by him to the other proprietor becaufe (as 
Hanefa argues) he has performed the labour for the otttning of his 
freedom, or (as the two difciples contend) becaufe it cannot be decreed 
to be a debt upon the emancipator, fince he is poor : — contrary to a 
cafe where the pawner of a flave, being poor, emancipates the flave 
whom he has pledged,— -for in that cafe the flave has a claim upon 
him for the labour which he in confequence performs to the pawnee : — 

this 
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this claim he has, according to Haneefa^ becaufe he is thus obliged 
to labour for his value cfter being emancipated^ — and, according to the 
two difciples, becaufe the earnings of his labour, which he pays to 
the pawnee^ is a debt due by the pawner, from whom the (lave is 
therefore entitled to demand it. The opinion of Shafe'i^ upon the 
cafe where the emancipator of his (hare in the flave is rich^ coincides 
with that of the two difciples ; — but where he is />oor, Shqfei contends 
that full authority ftill remains with the other partner, with refpeft to 
the difpofal of his (hare, either by faky gift^ or otherwife, becaufe it 
is not reafonable that he (hould demand indemnification of the eman- 
cipator, who, being poor^ is incompetent to anfwer it,— nor can he 
require labour of the Jlave^ who has not committed any offence to juf- 
lify the exadtion of extraordinary labour from him, and has no will in 
the a£l: of the emancipator, fince the will or aflent to an a<fl cannot be 
conceived without a previous knowledge of that a£l, which is not fup- 
pofed in this cafe, as the emancipator performs it independently of 
him ; and it is not reafonable that the flave fhould become emancipated 
in totOf as this would be an injury to the partner from all which it 
follows that the right and authority of the fecond partner over his 
portion of the flave remains unaffected, and (lands the (ame as before. 
In reply to this reafoning our doCtors contend that the requifition of 
labour is reafonable, becaufe the propriety of fuch a requifition does 
not depend upon the commi(fion of an offence, but is founded (in the 
prefent inftance) on the idea of the property of the fecond partner’s 
(hare being involved in the flave, as has been already repeatedly (lated-; 
there is therefore no neceflity that power (namely, the exiftence of 
the quality privileges of freedom') and inability (which is incom- 
patible with that power) be united in one and the (arae perfon. 


If each of two partners (hould teftify or declare that the other had 
emancipated his portion, in this cafe the flave mufl perform labour to 
•each partner on account of his refpeCtive (liare, according to Hancefa^ manumiflion, 
whether the parties be rich or poor, (or if one of them be rich and the nerf iJ’a” 
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and bccaufc cach partner aflerts that the other has emanci'' 

form emanci- patcd his thare, and hence (agreeably to the doctrine of Haneefa) the 
flave is as a Mokdtib in the conception of both, fo that it is not lawful 
partner. for either to make him an abfolute Jlave ; the declaration of both there- 
fore is to be credited ; and as neither can make him an abfolute Have, 
each partner is at liberty to require his labour for the value of his lhare, 
becaufe the right of requiring labour is cftablilhed in each indifputably, 
whether his declaration may have been falfe or true; for the flave is 
either his bondfman in the former fuppofition, or his Mok&tib in the 
latter ; each partner, therefore, is to require labour of the flave, what- 
ever his circumftances may be, whether rich or poor^ becaufe the 
right of each is one of two things, — indemnification from the emanci- 
pator, or labour from the flave, — the competency of the emanci- 
pator to indemnify his partner not being regarded by Haneefa as any 
obftrudtion to the requifition of labour ; and as, in the cafe here fup- 
pofed, indemnification cannot juftly be required by either partner of the 
other, (fince each controverts the other’s afl'ertion,.) nothing remains 
but that labour be required. — And here it is to be obferved that the 
Willa of the flave refts equally with both partners, as each refpeftively 
lays “ my partner’s lhare is emancipated by his manumiflion, and the 
“ IVilla of it confequently appertains to him, and my fliare is eman- 
cipatedfrom me by labour, and confequently the Id'tlla of it appertains 
“ to me.” — The two difciples allege that if both the partners be rich, 
labour is not due from the flave to either, becaufe each difeharges 
him from this obligation, by advancing a claim for emancipation againfl: 
the other, (fince they hold that competency of wealth in the emanci- 
pator forbids labour;) but the claim is not eftabliflied on account of the 
negation of the reipondent, whereas the difeharge of thte flave from 
labour is eftabliflied by the declaration of each refpe£tively. But if 
both the partners be poor, the flave muft in that cafe perform labour 
to each, becaufe each advances a claim for labour againft the flave, 
whether they fpeak truly or falfely, as the alleged emancipator is 
por . — And if one of the partners be rkh^ and the other poor^ the 

flave 
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Have muft perform labour to the former, becaufe he cannot be fup- 
pofed in this cafe to fue for indemnification from his partner, who being 
poor is incompetent to grant it ; and hence nothing remains but that 
the rich partner require labour of the flave, from which he has not re- 
leafed him by the nature of his teftimony; but the flave does not owe 
any labour to the indigent partner, whofe declaration muft be inter- 
preted into a claim of indemnification from his partner, fmce he is 
rich. — In all thefe cafes the Willa of the flave is undetermined, (ac- 
cording to the two difciples,) becaufe each of the two owners re- 
linquilhes it to the other, who on his part rejedls it, wherefore it re- 
mains fufpended until fuch time as both agree in their teftimony re- 
Ipeding the partner who firft emancipated his portion,. 

If one of two partners fliould fay to their joint flave — “ if fuch a 
“ one enter not this houfe to-morrow, you are free,” and the other 
partner (hould at the fame time fay “ if fuch an one Jhould enter this 
“ houfe to- morrow, you are free,” — and the morrow fliould pafs 
without its being known whether fuch perfon had entered the houfe 
or not, in this cafe the flave becomes emancipated in one half, and 
performs labour to each of his owners for the remaining half*. — Tliis 
is the doctrine of Haneefa ; and Ahoo Toofaf coincides with him, pro- 
vided both the partners be foor ; but he alleges that if one of thefe be 
rich and the other poor., the flave muft perform labour to the former 
in the proportion of one quarter of his whole value ; or, if both be 
rich, that the flave has not to perform any labour to either. — Moham- 
med lays that where both partners are poor, the flave muft perform 
labour to each for his full value, becaufe it remains unafeertained 
which of the partners has forfeited his right to this advantage, as it i.s 
unknown with refpeft to whom it may have dropped; and a magiftratc 
cannot pafs a decree upon a perfon unknown ; — in the fame manner as 
where a man, in a company, fays to another, “ there is fuch a debt 

* That is to fay, in the proportion of a qisartcr to eacii rcfpciilively. 
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“ due to you from one of us,” in which cafe the Kd%ee would not 
decree any thing, on account of his not knowing upon whoni to pafe 
the decree. — If, however, in the cafe under confideration, one of the 
partners be^oor, and the other rich^ the flave muft perform labour fca: 

value to the latter^ becaufe the rich partner caniiot be fuppofed 
to require indemnification from the other ^ who is poor^ and confe- 
qnently nothing remains for him but to require labour of the flave on 
account of his fliare, which the flave mufl: accordingly perform : — the 
poor partner, on the other hand, difeharges the flave from any obli- 
gation of labour, and nothing remains for him but to require indem- 
nification from his rich partner, which is impoflible, on account of the 
doubt refpedting the aftual emanci]>ator : — but if both partners be rich^ 
the flave will not have to perform labour to either in any proportion 
whatever, — agreeably to the opinion of Aboo Toofaf, as already ftated. 
The argument of Haneefa is that one half of labour drops to a cer- 
tainty, lince it is clear that (me or other of the two partners mufl: be 
the emancipator ; and with this proof of the extindtion of one half of 
labour, how can the Ka%ee decree the performance of labour in totof—- 
and the difficulty arifing from ignorance, in the prefent cafe, is ob- 
viated by thus determining one half of labour to be done away with 
refpedt to both partners, indiferiminately, — ^in the fame manner as 
where a man emancipates one of two flaves indiferiminately, or one of 
two fpecifically, and afterwards forgets and dies, without (in the 
firfl: inflance) diferiminating the emancipated flave, — or (in the fecond) 
recolledting him, in either of which cafes, the flave who is adlually 
emancipated being unknown, the half of both would be releafed, and 
each would perform labour [to their heirs] for the remaining half. 
This argument of Haneefa is alfo ufed by Aboo Toofef^ where both the 
owners of the ftave are poor : — but, where both the owners are rich, 
the two difciples argue that, as the emancipator of that half of the 
flave liberated by the occurrence of the condition, whoever of them 
it be, is rich, no labour can be required of the flave by the other 
jiartner, (the competency of the emancipating partner’s circumftahees 
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forbidding labour, according to the two difciples,) and conlequently, 
nothing remains but to require mdemnijicatton^ the right to which 
drops on account of ignorance of the proper clamant and claimee^-— 

The argument of Aboo Toofaf^ in a cafe where one of the two part- 
ners is poor and the other rich, is that half the labour has dropped to 
a certainty, fince fome one of the two partners is undoubtedly the 
emancipator ; and conlequently the other half of labour remains between 
both partners ; — and as he who is poor does not require labour, it fol- 
lows that the flave has to perform it to his rich mafter only, m the 
proportion of one fourth of his whole value. 

If tw'o men make a vow, one of them faying — “ if Zeyd enter pfeofthe 
“ this houfe to-morrow, then fuch an one, my flave, is free,” and with refpea 
the other, “ if Zeyd enter not this houfe to-morrow, then fuch an 
one, my flave, is free,” — and it happen that the flave of each fo 
mentioned is difl;in£l:, and not common property, and the morrow 
fhould pafs, and it be not know'n whether Zeyd had entered the houfe 
or not, neither of thefe flaves can become emancipated, becaufe the 
perfon againjt whom emancipation is to be decreed, (namely, one of 
the tw'o owners,) and alfo the one in whofe favour emancipation is to 
be decreed, (namely, one of the two flaves,) are both unknown, and 
this being a greal degree of ignorance, no decree from the Kdzee can 
pofTibly pafs refpe£ling it: — contrary to the cafe before recited, be-i 
caufe as that fuppofes one flave held jointly between two owners, the. 
objedi of the decree, (the flave,) and alfo the fubjebi of it, (the eman- 
cipation of one half of the flave,) are known, and nothing, in fa<fl^. 
k unknown, excepting merely who the emancipated half belongs to,-^ 
and there, confequently, the manuroiflion of the flave is decreed, be- 
caufe the matter known exceeds that which is unknown^ 

If two men make a joint purchafe of a flave who is the fon of one A flave jojnt- 
of the parties, the flave becomes emancipated with relpe<fl: to his fa- j 
ther'% half, and the father does not owe any indemnification to his j 
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w ill* fliare, whether he (the partner) naay have been aware 

moiety. of the circumftaiice of the flave being the other’s ion or not. In the 
fame manner, if thefe two men (hould obtain joint poffeffion of the 
flave by inheritance^ (as where a woman purchafes the Ion of her hufi 
band, and afterwards dies, leaving heirs her hujband and brother^ the 
flave becomes emancipated with refpeft to his father’s portion in him, 
and the wife’s brother has no claim upon the father for indemnifica- 
tion, but it remains at his option either freely to releafe his portion, 
or to require labour of the flave for the fame. — This is according to 
Haneefa. — ^The two difciples allege that in the former cafe the father 
muft indemnify his partner for half the value of the flave, if he be 
rich, or, if not, that the flave muft perform labour in fuch proportion 
to his father’s partner. — The fame difference of opinion fubfifts where 
thefe two perfons become poflefled of fuch flave, either by deed of 
gift, by alms-gift, or by bequeft, — and alfo where two men purchafe 
a joint flave, one of them having previoufly made a vow, faying “ if 
I buy the half of fuch a flave he is free.” — The argument of the two 
difciples is that the father, or the vower, has rendered void his part- 
ner’s right to his portion in the flave, by his emancipation, as the aft 
of purchafe eventually leads to that iflue ; and alfo pofl'effion obtained 
through bequejl, gift, or alms ; — thus it is the fame as where one of 
two partners emancipates his portion in a copartnerfhip flave, in which 
cafe, if he be rich, he indemnifies his partner for his ftiare, or, if 
poor, the flave works out his freedom by labour: — and fo likewife in 
the prefent cafe — ^The argument of Haneefa is that the father’s part- 
ner appears to be aflenting to the father’s deftroying his fliare, from 
the circumftances of the cafe, as having become his partner under a 
caufe of manumiflion, (namely,* the purchafe of the flave,) which is 
connected therewith; and as this evinces that he is aflenting' to the dc- 
ftru<ftion of his own (hare, he cannot require any indemnification from 
the father of the flave, fince that is Zimdn-al-Ifsdd, or indemnification 
for damage, the right to which is overthrown by the circumftance of 
the claimant aflenting to the damage, in the fame manner as where a 

perfon 
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(fcrfonexprefsly defires his partner ina flave to emancipate his (hare,— 
in which cafe he has no claim to indemnification.—It is to be obfcrved 
that what has been recited, in regard to the father of the flave not 
being refponfible to his partner in either cafe, (that is to fay, in the 
cafe where the partner is acquainted with the circumflance of the 
flave being the fon of his partner, — ^and alfo, in the cafe where he is 
not acquainted with that circumflance,) is recorded as an opinion of 
HaneefUf and refls upon the eflablifliment of an argument of confent, 
and not upon the eflablifliment of the confent itfeff ; on the feme prin- 
ciple as if a perfon fliould fay to another “ eat this food,” without 
knowing that the food is his own property, and the perfon accordingly 
eats the food, and this food afterwards proves to have been the adual 
property of the fpeaker, in which cafe this perfon is not refponfible 
to the other for having eaten his viftuals, becaufe the defire exprefled 
by the proprietor is an argument of his confent, althou^ it be pro- 
bable that if he had known the vifluals to be his own property he 
would not have confented.—It is further to be obferved that what is 
now advanced proceeds upon a fuppofition of the father being the firfl 
purchafer, or of the purchafe being made by the father and the 
flranger jointly : — but where the f ranger has firfl purchafed an half, 
and the father afterwards purchafes the other half, then, provided the 
father be rich, the flranger has it in his option to demand indemnifica- 
tion, as he does not in this cafe appear to be confenting to the father’s 
deflroying his (hare, — or to require labour of th| flave f(Mr half his 
value, as his property therein is involved in the flave. — ^This is the 
doflrine of Haneefa^ deduced from his tenet, that the wealth of the 
emancipator does not forbid the exaction of labour ; in this again he dif- 
fers frortithe two difciples, who (fdroceeding upon the contrary tenet) 
contend that the other partner has no liberty of option in this cafe, 
and can only require indemnification of the father for the value of his 
half. 
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diaXg^a^' ^ purchafc a fliare in his fon of a perfbn who was before 

ihaie in Jiis the folc proprietor, and he [the purchafer] be r/V/>, yet (according to 
oue indem°' Haitecfo) he does not owe any indemnification to the feller, as tlic 
mfication. latter appears to be confenting to the eventual extindion of his own 
property, by the a<5l of fale. The two dil'ciples (agreeably to their 
tenet, as before ftated,) maintain that if the father be rich he muft 
give indemnification. 


Cafe of a If one of three partners in a flave fliould conftitute his fhare in 

a tripartite fuch Moddbbir^ (that is, free at his deceafe*,) he being rich^ 
partnerihjp. another partner fhould afterwards emancipate his fhare, he a!fo 

being rkh^ and the third partner /cmain filent, — and the firjl and 
third partners be delirous of taking indemnification, in this cafe the 
third partner is to take indemnification’ to the amount of the third of 
the flave’s full value from the jirjl partner, — r.ot from the emanci- 
pator^ — and the jirji partner to take indemnification from the emanci- 
pating partner, to the amount of a third of the value of the flave, efti- 
mating the fame at the rate of a Moddbbir only, and not at the full 
value, as taken by the third partner. This is the doflrine of Haneef ’a. 
The two difciples allege that the flave devolves folely to the partner 
who had previoufly conftituted his Moddbbir, and who raufl: in- 
demnify his two partners for two thirds of the eftimated value of the 
flave, whether he be rich or poor. — The foundation of this difference 
of opinion is, thzt^aneefa holds Tadbeer (or the adt of conftituting a 
flave Modabbir) to be divijible, as well as manumijjion : contrary to the 
tenet of the two difciples, who holding manumiflion to be indivifible, 
maintain that Tadbeer, as being a branch of manumiflion, is fb like- 
wife: — now, on the principle of Utineefa, fince Tadbeer admlfe of par- 
tition with refpedt to the fubgedt of it, it follows that the tadbeer 
granted by the firft partner affedls /6/r fhare in the flave only ; buf as it 
depreciates the value of both the other partners’ lhares, each has it in 


his 
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his choice either to conftitute his lhare Moddbbir^-—Gt to enStincipate 
or make Mokdtib the fame, — or to take indemnification, — or to re- 
quire labour of the flave,-— or (laftly) to leave the matter as it is, — 
becaufe each ftill remains in full pojfejjion of his refpeftive lhare, but the 
value has become depreciated to each by the aft of the firft partne,* 
lince in confequcnce thereof their lhares are no longer transferable by 
fale or gift: and if one of them remain filent, and the other adopt 
the option of emancipating his lhare, his right to emancipate is ella- 
blilhed, but no further option (to take indannif cation, and fo forth,) 
remains to him : and where fuch is the cafe, the partner who con- 
tinues filent has two feparate grounds of claim to indemnification for 
the value of his lliare, — namely, the a£l: of ‘Tadbeer on the part of one 
partner, as depreciating the value of hi$ portion in the flave, and the 
aft of emancipation on the part of theH other partner, as eventually de- 
ftruftive of his right : but he is to require fuch indemnification of the 
former, rather than of the latter, fo as that it may be in the manner of 
reciprocal indemnification, by the indemnifier becoming, in confequence 
thereof, pofl'effed of the thing for which he gives the recompence ; 
becaufe reciprocity is the primary idea in indemnification for property ; 
and, in the prefent cafe, refpeft may be had to this primary idea, by 
the filent partner taking the indemnification from the partner who had 
conftituted his lhare Moddbbir, and who in confequence becomes pof- 
fefled of the filent partner’s lhare, as the flave at the time of his third 
being conftituted IS/hddbbir is capable of going from the pofleflion of 
one perfon into that of another, fince he is as yet an abfolute fiave ; 
whereas if, on the contrary, the filent partner were to take the in- 
demnification from the emancipating partner, attention to the primary 
idea is defeated, as the flave, at the time of the emancipating partner 
liberating his fliare, is a Moddbbir, fince his aft of emancipation was 
pofterior to the others aft of Tadbeer, which rendered the flave in- 
capable of.devolving from the poflelfion of one perfon into that of an- 
other: the filent partner mufl: therefore take indemnification from the 
perfon who had conftituted his.lhare Moddbbir, — after which it belongs 
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to the hater to take indemnification of the emandpafing partner# to the 
amount 'of one third of the value of the flave as a MoSbbir, becaufe 
the emancipator has injured his fhare at a time when it is Msddhbir ; 
he is therefore to take the Modabbir-v^^\!it of one third, and not the 
full value, which devolved to him from the filent partner in confe- 
quence of his indemnifying him.-»-The Willa of the flave is in this 
cafe divided between the TaSeer partner and the emancipating partner, 
in the proportion of two thirds to the former, and one third to the 4*/- 
ter, according to the proportions which they retain in the flave at the 
period of his final emancipation.— What has been advanced on this oc- 
cafion is according to the tenets of Hone fa : but according to the 
tenets of the two difeiples, (with whom ^adbeer is held to be indi-‘ 
vifible,) the flave becomes Moddbbir in toto to the firf (or I'adbeer') 
partner, who mufl; indemnify the other two for their reipeftivefhares, 
whether he be rich or poor, as this indemnification is a Zimdn Tdmmil^ 
look, or recompence for an ajfumption of property, which is not varied 
by the circumflance of wealth or poverty, — as where a man makes 
/Im-Walid a partnerfliip flave, in which cafe he is bound to indemnify 
his partner for his fhare in her, although he be poor : contrary to a 
cafe where a man emancipates his lhare in a partnerfhip flave, as he is 
here bound to indemnify his partner for his (hare, on the Condition 
only of his being rich, becaufe the indemnification in that cafe (ac- 
cording to the tenets of the two difeiples) (lands as a Zimdn fandyat, 
or recompence for an offence: and the Willa of the flave refts wholly 
with the ^adbeer partner, as (arguing from the decifion of the two 
difeiples) is evident. 

If a female flave be held in partnerlhip by two mailers, and one of 
thefe (hould declare the faid flave to be an Am-Walid to his partner , 
and the partner deny this, the female flave (who had ufed to ^rform 
daily fervice to each mafter alternately) remains for the future liberated 
from any fervice to cither mafter every fecond day, on which (he is 
free to work for her own fubfiftence, performing fervice to her deny- 
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ing mafter every intervening day ; but fhe does not owe emancipatory 
labour to the denying partner •.—This is the doftrine of Haueefa . — 
The two difciples maintain that it belongs to the denying perfon, in 
this calc, to require labour of her, if lb difpofed ; and having per- 
formed this, Ihe becomes entirely free\ — but nothing whatever re- 
mains due from the Have to the partner who made the declaration as 
aforefaid.— The argument of the two difciples is that, upon the deny- 
ing partner not confirming the declaration of the affirmmg partner, the 
alfotion of the latter reverts to himfelf, — that is, it is the fame as if 
he himfelf had made his lhare in the Have Am-JValidy-^m the fame 
manner as where the buyer, after purchafing a Have, declares that 
“ the feller had releafed fuch Have previous to the purchafe,” and the 
feller denies this, in which cafe the purchafer’s declaration produces 
the lame elFedt as if he had himfelf emancipated the Have. And it 
being thus the lame as if the declaring partner had himfelf conftituted 
his portion in the Have Am-Walid^ the right of the other partner to 
the ufe of her is annihilated, becaufe, as it would not have been law- 
ful for the denying partner to require any fervice from her, (fuppofing 
the affirming partner to have aftually made her his Am~Walid +,) fo it 
is likewife unlawful where he makes her his Am-Wdlidhy conJiruSlion : 
he is, however, at liberty to require labour of her, on account of the 
value of his lhare in her, as this Hill virtually remains his property, 
under a prohibition of the ufe;— Ihe therefore is emancipated, in con- 

* That is to fay, flic is releafed from all fervice to the affirming mafter, but continues 
attached in fervice to the denying mafter, and performs fervice to him every other day, in 
the fame manner as before the affirming partner*s declaration \ and does not (in the manner 
iX a flave partially emancipated) become free by the performance of emancipatory labour^ 
whidi is a fervice of another nature, and which the denying mafter is not at liberty to re- 
quire of her, becaufe the other partner’s declaration does not amount to a partial emanetpa^ 
tiony but is a virtual transfer of his property in the flave to the denying partner, who is there- 
fore to pay him a confideration for the fame, as appears a little farther on. 

t It is a principle in the Muffuhnan law, that where a female flave is held in copartner- 
(htp, and proves pregnant, and one of die partners declares himfelf to be the father of the 
feetusy Ihe then becomes unlawful to the other partners, and an Am^Walid to the declarer, 
who indemnifies them in the value of their lhares. 
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requeiice of labour, iti the fame manner as the Am^Walid of. a Chrijilan 
when (he embraces the faith. — The argument of Abm Haneefa i$- that, 
if the partner fpeak truly ^ the whple fervice of the female 

Have is the right of the denying partner,-— and if he Ipeak falfely, yet 
the denying partner is ilill entitled to the half of fuch fervice, which 
is his undoubted right ; whereas the affin^g partner is riot entitled 
to either fervice or labour^ as he has by hivowu words relinquilhed all 
fuch claim, in avowing the flave to be the Am-Walid of another per- 
fon ; but he is to receive an indemnification from the . denying partner 
for the value of his diare in her. — With refpeft to what the two dif- 
ciples have advanced, it may be replied that a declaration which goes 
to conftitute a female flave Am-JValidy comprehends a declaration of 
lineage or genealogy^ which cannot be repelled by the mere repulfion 
of the perfon concerning whom the declaration is made, — wherefore 
the cafe does not admit of the ajfrmr being accounted the fame as if 
he had actually himfeif conftituted the flave Am-Walid. 

If an Am-Walid hecome held in partnerlhip between two mafters, 
by both laying claim to a child born of her at the fame time, and one 
of them, being rich, emancipate her, he does not owe any indemni- 
fication for the other partner’s (hare, according to Haneefa. The two 
difciples fay that he muft indemnify his partner for half her value.— 
The occafion of this difference of opinion is that the property in an 
Am-Walid is held, by Haneefa, not to be a proper fubjeft of valua- 
tion, whereas the two difciples maintain that it is fo.— The two dif- 
ciples argue that an Am-Walid is capable of producing advantage in 
various ways to the pofleflbr, by carnal connexion, by hire, or by 
houfehold fervice', and this is an argument of valuation; and valuation 
does not drop in confequence of her becoming unfaleabk, any more 
than in the cafe of a Moddbbir, who ftill continues a fubjed of valua- 
tion, although the f ale of fuch an one be forbidden', — moreover, the 
Am-Walid of a Chrijlian, upon becoming a convert to the faith, owes 
her mafter emancipatory labour, which is the criterion of valuation in 

an 
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an Am~WaTtd. — It is to be remarked that the value of an Am-Walid\% 
eftimated at the rate of one third of her full value as a Jlave^ (accord- 
ing to what the learned have obferved upon this fubjeft,) becaufc, in 
conle^uence of a female Have becoming an Am-JVaVtd^ the fingle ad- 
vantage of only remains; but two advantages are forbidden 
and perijh\ first, fale\ — secondly, the performance of labour after 
her mailer’s deccafe, either to his heirs, or for the difeharge of his debts: 
contrary to the cafe of a Modabbir^ the value of whom is two thirds 
of his eftimated value as a fave\ becaufe one advantage only is. loft by 
his becoming Moddbbir, (namely, the power of difpofmg of him by 
fale\) but two ftill remain, (namely, fervice, and the per- 

formance of labour to the mauer’s heirs after his deceafe.) — The ar- 
gument of Haneefa is that a thing is fuppofed to bear a value from the 
circumftance of its being kept in cuftody with a view to the acquifi- 
tion of wealth ; but an Am-IValid is held in cuftody, not with a view 
to the acquifition of wealth, but for the fake of her offspring, to which 
the acquifition of wealth is only a fecondary confidcration ; whence it 
is that an Am-Walid cannot be called upon, after her owner’s deceafe, 
to perform labour either to his creditors or to his heirs : — contrary to 
the cafe of a Moddbbir, who muft perform labour both to the heirs and 
to the creditors of his deceafed mafter. — The reafon of this is that the 
caufe of freedom, with refpedl to the Am-Walid, already exifts, 
namely, the participation of blood eftablilhed through the means of 
her offspring, (as was already demonftrated, in treating of Hoonnai 
Moofdhirat, under the hcoidi of Marriage i) but as the effedl of this 
caufe of freedom cannot hnmediatcly appear, W'ith refpedl to the diflblu- 
tion of her bondage, from the neceffity of preferving the ufe of her to 
her owner, it immediately takes efFe<3: fb far as to render her incapable 
of , being confidered as a fubjehl of valuation .*•— with a Moddbbir, on the 
contrary, the caufe of freedom is eftablifhed upon the death of his 
mafter and hence appears an evident diftindion between the cafe of 
a Moddbbir and that of an Am-Walid. — The prohibition, with refpccl 
to the transfer of property in a Moddbbir by falc or otherwdfe, arifes 
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from the intention of his owner that he Jhould become free upon his de- 
ceafey which could not be, if, after being made a Moddbbiry he were 
transferred to another mafter.— Labour is made due from the ^m- 
IValid of a Chrijlian (upon her embracing the faith) with a view to the 
removal of injury from both ; and labour .ftands as the fulfilment of 
Kitdbaty the obligation of which does not depend upon valuation in the 
fubjeft of it, as it is due in return for that which is not property, 
namely, freedom. 


CHAP. III. 

Of the Emancipation of One of feveral Slaves. 


Of three flaves, if two come into the prefence of their mafler, he 
being foie owner of the three, and the mafter fay to thofe two “ one 
“ of you is freef and one of thefe flaves fhould after that depart from 
his mafter’s prefence, and the third come in, who had before been 
abfent, and the mafter fhould again repeat his words, faying “ one of 
“ you is freey" and the mafter fhould afterwards happen to die, with- 
out explaining which of his flaves he meant to be emancipated by the 
foregoing fentences,— -in this cafe, the flave who was twice addrefled, 
as above, becomes emancipated in three fourtbsy and each of the others 
in otte halfy according to Hanerfa and Aboo Toofef. — Im^ Mohammed 
coincides in this doftrine, as far as refpefts the two flaves who were 
prefent at the firft declaration ; but maintains that the third flave is 
emancipated in one fourth only.— The argument, with refpeft to the. 
two flaves firft addrefled is, that the firft addrefs of the mafter equally 
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relates to both of them, fo as to occafion the emancipation of each in 
one half, which accordingly takes place in confequence of that ad- 
drefs; and again, of him who remains in the mailer’s prefence a 
fourth becomes emancipated, by virtue of his fecond declaration, as this 
declaration is divided equally between the two to whom it is fpoken ; — 
but this flave is already entitled to freedom in one half in confequence 
of the firjl declaration, and the other half remains unliberated, and he 
claims the emancipation of one half in confequence of the fecond ad- 
drefs ; but this claim with refpedl to the half extends to both halves 
of the flave, and therefore the portion of it which reaches the firfi half 
goes for nothing, — but the portion which reaches the other half (un- 
occupied by emancipation) Hill remains, lb that another fourth is li- 
berated in confequence of the mailer’s fecond declaration ; and thus 
three fourths zre liberated: — moreover, if the mailer, in his fecond 
addrefs, intended it to apply to the flave who continued in his prefence, 
and not to the other ^ who afterwards comes before him, the other half 
of that flave would Hand emancipated ; but if the mailer intended it to 
apply to the other flave, who lall came before him, the other half of 
the fationary flave (who continued in his prefence) would not be 
emancipated; the half of emancipation is therefore divided; con- 
fequently, one fourth of him becomes emancipated, in virtue of the 
fecond addrefs ; and as an half has been already emancipated, in con- 
fequence of the frf addrefs, it follows that three fourths are eman- 
cipated in all : and of the flave comprehended in the fecond addrefs 
one half only is emancipated. Mohammed fays (with relpedl to the 
frf flave) that the fecond addrefs alFeils equally, and is, in its confe- 
quence, divided between him and the fationary flave ; and as the latter 
is emancipated by it in one fourth only, it follows that the third %ve is 
fo likewife. But the two 'Elders fay that as the fecond addrefs compre- 
hends both Haves, and confequcntly requires that it be equally divided 
between them, it follows that the half of each Ihould thence become 
emancipated : but a fourth of the llationary flave remains unliberated, 
bccaule he is already entitled to freedom with relpcdl to one halfy. in 
VoL. I. N n n virtue 
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virtue of the raafter*s firjt dechuratioo, (as already ftasted ;} wl^ereas the* 
third flavehad, a'&yet, obtained no- fuch right, and of coiirfe becomes 
releafed in me Obferve, that if the mafter idiould emancipate 

his flaves in the manner here recited, upon bis deathbed, and die pof^ 
fefled of no other efFetSls excepting thofe three flaves, then one third of 
the three is to be diftributed among them, agreeable to the principles 
already laid down ; — that is, the whe^e number of lots (or equal por- 
tions of manumiJJion') is to be added together ; and this (according to 
the decifion of Maneefa and Aboo Toofqf) amounts to /even, becaufe 
the bondage of each flave muft be divided into four portions, on ac- 
count of the three fourths, (it having been faid that the ftationary flave 
flands emancipated in three fourths, and each of the others in two 
fourths ;) hence the whole amounts to feven lots, or equal portions : — 
now manumiflioii granted upon a deathbed is a fpecies of bequef , — and 
bequefi holds good only to the amount of one third of the property of 
the teflator ; — hence it is neceflary, in the prefent inftance, that the 
portions of the heirs fhould be computed at twice the amount of the 
portions of manumiffion ; the bondage of each flave, therefore, is di- 
vided into feven portions, and confequcntly the whole property makes 
twenty-one portions ; hence the fationary flave remains, enaancipoted in 
three portions out of feven, and for the remainingyo»r he muft perform 
labour to the heirs ; — ^and of each of the others two fevoenths is emanci- 
pated, and each muft perform,' labour for the five xe^ta&xnm^fevenths. 
Upon due examination it will appear that by this computation one third 
will go to the faves, and two thirds to the heirs, without injury to the 
effential rights of either. — But if this computation be made according 
to the decifion of Imam Mohammed, the bondage of each flave muft be 
divided into fix equal portions ; becaufe (according to him) there is re- 
leafed, in the third flave, only one portion, narnely, a fourth, which, 
with two fourths releafed of one,, and three fourths of another, makes in 
all fix fourths', and thefe multiplied by three (the number of flaves) 
give eighteen equal parts, fix of which remain emancipated; thus — 
of the fationary flave three portions become releafed, and he mufl 
8 perfornx* 
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perform labour for the remaining three ; — of him who had flood along 
with him, during the mafter’s firft addrels, two portions are relcaied, 
and he muft perform labour for the remaining four portions j— -aaid of 
the third flave one portion is liberated, and he muft perform labour for 
the remaining portions. *' 

If a mafter ftiould lay to his two flaves “ one of you is free,” and Cafe of 
he afterwards fell one of thofe two, or if one of them die, or the maf- 
ter conftitute one of them a Moddbbtr, the remaining: flave then be- ' 
comes frec\ — and if the mafter fliould explain, faying “ my intention ^ 
regarded the other f ftill his declaration is not to be credited, be- 
caufe, as a declaration of manumiffion is manwnijfion in one ftiape, it is 
a condition [of credibility] that the objed of fuch declaration be, at 
the time of making it, a proper fubjedt of manumiffion in every re- 
Ipedl ; — now the flave who is fold remains no longer a fubjedt of ma’* 
numiffion to the feller ; and he who dies does not remain a fubjedt of 
manumiffion in any ftiape; neither is a Modahbir a fubjedt of complete 
manumiffion, as he is conftituted a claimant to that privilege on the 
event of his mafter’ s death ; — the remaing flave is therefore to be con- 
sidered as the perfon upon whom the mailer’s declaration takes effedl : 
moreover, from his felling one of the flaves, it is apparent that the 
foie intention of the mafter, with relpcdl to hm, was the acquijition of 
profit, — or, from his conftituting one of them a Moddbbtr, it is evident 
that his foie intention, with relpedl to him, is that he Jhall remain in hk 
poffejfton, to enjoy tJoe ufe of him, until his death', and as either of thefc 
circumftances is repugnant to manumiffion, (to the granting of which the 
mafter has bound himfelf by his declaration,) it is to be conlidcred as 
applying to the remaining flave by conftrudion. — And in the fame 
manner, if a mafter fliould fay to two of his female flaves “ o/ie of 
you is freef and he afterwards make one of them an Am-Walid, 
then the other female flave becomes emancipated, for the reafons 
above ftated. — It is to be obferved that what is now advanced — “ and 
i* Ihould afterwards fell one of thefe two,” — is general', that is to fay, 
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a vaHd Tale and an invalid fale^ a fale with feizin and a fale without 
leizin, a iale with a condition of cation, and a iale without a condition 
of option,— are all alike, as the arguments adduced equally apply to 
all thefe cafes. — It is further recorded, as an opinion of Aboo Toofaf, 
that the expofure of the flave for fale falls under the fame rule as aSlual 
fale\ and alfo, that the dilpofalof him by free gift or alms (with de~ 
livery and feizin') is the lame as by fale ; — all thofe affording proof that 
the declaration of the mailer was intended to effcd the freedom of th*- 
other flave, as much as the abiual fale. 

If a man, addreffing himlelf to his two female Haves,- fliould fay 
“ one of you is freef and afterwai ds have carnal connexion with one 
of them, yet the other is not emancipated, according to Haneefa , — 
The two difciples hold that the other thereupon Hands emancipated, 
becaufe the aft of coition is not lawful but in a property ; and one of 
the two is free : — now the commiffion of the aft with one of them 
evinces that the mailer Hill confiders her as his property ; and hence 
it is manifeft that the other is emancipated : and decrees pafs accord- 
ingly. Haneefa argues that the mailer’s right of property in the flave 
with whom he has carnal connexion Hill remains, lince he emanci- 
pated a flave undefined., whereas Ihe is fpecified, and the carnal ufe of 
her is lawful to him, lb that his connexion with her does not afford 
any proof of manumiflion taking place ; on which ground it is that 
Haneefa holds the carnal ufe of both to be lawful to the mailer. — 
The foundation of this is, that the manumiflion of one of two flaves 
does not take place until definition be obtained, whence it refe,mbles 
Jtt&k fufpended upon a condition, (as this, when pronounced in behalf 
of a flave undefined, remains fufpended upon definition,) and confe- 
quently, until fuch definition takes place, the mailer is at liberty to 
have carnal connexion with both his female flaves. But decrees arc 
not pafled upon this principle. 


If 
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If a man (ay to his female flavc ** if the firfl: child you bring forth 
“ be a you are frecy' and (he afterwards brings forth twins, a 
boy and a girl^ and it be not known which of them was firft born, in 
this cafe the mother and the daughter become emancipated in one half 
each ; but the fan is not freed at all ; becaufe there are two circHm- 
ftances by which the mother and daughter are liable to be refpedively 
affefted ; — under one they become emancipated in toto^ and under the 
other they remain in toio in bondage ; — in other words, they would 
both become free, fuppoling the boy to have been born firft, (the mo- 
ther y by the occurrence of the condition, and the daughter y as a de- 
pendant of h|f mother, who is free on the inftant of the boy’s birth,) 
and neither of them would be in any refpefl emancipated, fuppofing 
the daughter to have been firft born, for in this cafe the condition of 
manumiffion would not exift; the half of the mother and daughter is 
therefore emancipated, and they are relpcftively to perform labour for 
the remaining half ; but the fon, not being in any relpeft liberated, con- 
tinues a flave. If the mother fhould make a declaration (during the 
daughter’s nonage) pleading that the fon was born firft, and the mafter 
deny this, his affertion, delivered upon oath, muft be credited, be- 
caufe he denies the occurrence of the condition of manumiffion, and if 
a defendant fwear, and the plaintiff be deftitute of proof y his plea is de- 
feated : but if the mafter refufeXo make oath, the mother and daughter 
become emancipated, becaufe, if the mother were to claim her daugh- 
ter ^ freedom only, her claim would be credited, as her daughter % 
advantage only appears to be confulted ; and the mafter’s refufal to 
fwear is to be taken as an acknowledgment of the freedom both of mo- 
ther and daughter y whence they are both emancipated. But if the 
daughter become an adult without advancing any claim on her own 
behalf, and the cafe, in every other refpeft, be the fame as before 
ftated, then themotker alone ftands emancipated by the mafter’s refufiil to 
fwear, and not the daughter % becaufe the claim of a mother for the free- 
dom of an adult daughter is not admitted with refpefb to fuch daughter ; 
and the effeft of a refufal on the part of a defendant to fwear, depends 
7 upon 
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upon the validity of fthe ckim advanced againft him ; the refufel of 
the mafter, therefore, in the prefent cafe, in no refpeft affeQ:s the 
daughter. — If, on the other hand, the adult daughter were to plead, 
in her own behalf, that “ her mother had been firft delivered of a fon^^ 
and the mother remain filent, in this cafe the emancipation of the 
daughter alone is eftablifhed by the mafter’s refufal to fwear, and not 
that of the mother, as her claim in behalf of her mother is invalid, 
and upon its validity depends the effe<ft of the mafler refufing to 
fwear, as before obfervecL 

If two witnejfes bear teftimony concerning a perfon^* that he has 
“ emancipated one of two male flaves,” fiich teftimony is void, (ac- 
cording to Haneefa,') unlefs it relate to a bequeji^: — contrary to evi- 
dence in divorce, for if two witnefles were to bear tefVimony that fuch 
a man had divorced one oi two wives, this teftimony is admiffible, and 
the hufband maybe compelled to fpecify which of his wives he had 
divorced. — This laft is univerfally admitted; and the two difciples 
maintain that the cafe of manumiflion is fubjeft to the fame rule. — The 
origin of this difference of opinion between our doctors, is that Ha- 
Tieefa holds evidence to the emancipation of a male (lave to be inadmif- 
flble, without a claim being entered by the flave himfelf ; — whereas 
the two difciples hold that it is admifliUe, independant of fuch claim, 
in the fame manner as evidence to the divorce of a wife, or the nranu- 
miflicHi of a female flave, which is admitted without any claim being 
advanced, — as is univerfally known and allowed. — Now the claim of a 
male flave being held, by Haneefa, to be eflential to the admiffion of 
evidence to his emancipation, and this eflential condition not exifting 
in the cafe here treated of, (fince no claim can proceed from an un- 
known perfon,) it follows (according to his tenet) that the evidence of 
witnefles thereto cannot be admitted: — with the two difciples, on the 
■contrary, the claim of a male flave not being held eflential to the ad- 
miflion of evidence to his emancipation, it follow's (according to their 
tenet) that the teftimony of the witnefles, in the cafe in queftion, 

* That is, to a fenUnct of mancipation pronounced upon a deathbed. 

the 
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is to be admitted, although no claim be advanced b^ th« flare. It 
is to be confidered, that in the cafe of divorce the .nonexiflcnce of ^ 
claim is in no refped prejudicial to the tcftimony of witneflb, as claim 
is not a condition in that cafe. 

If two witneffes bear teflimony concerning a perfon that he has 
emancipated one of tvjo female flaves, their teftimony is not admitted, 
by Haneefa, although claim be not a condition of the admiffion of evi- 
dence refpefting the emancipation of female Haves ; for the reafon why 
claim is not a condition, is that the manumiffion of a female Have 
comprehends the prohibition of her perfon, and on this account re- 
fembles divorce ; but here the manumiffion is indefinite ; and indefnite 
manumiffion does not occafion prohibition of the perfon, (in the opi- 
nion of Haneefa^") as was already dated ; wherefore the teftiniony in 
this cafe Hands the fame as that given refpeding the emancipation of 
one of two male flaves. 

All that has been here advanced relates to evidence refpefling the 
manumiffion of one of two flaves by their mafter whilfl: in health ; — 
but where it relates to a manumiffion of this defeription upon a death- 
ledy — or, where two witnefles teftify that a mafter had conftituted one 
of two flaves a Modabbir., (whether in ficknefs or in health!) their 
teftimony is valid, according to a favourable conftruflion of the law, 
whether it be given during the illnefs of the mafter, or after his death. 

The reafons for a favourable conftru»fl;ion of the law on this occafion 
are twofold; — first, fadbeer is a fpecies of bequejl, under whatever 
circumftances it may be granted ; — and, in the lame manner, manu- 
miffion is a fpecies of bequejl, when granted upon a deathbed', and the 
claimant in a caufe refpefting a bequeft is the teflator‘*, who is known, 

and a reprefentative of whom exifts in the perfon of his heir or execu- 
« 

* All claims of this nature are made, not in the name of the legatee or the executor^ but 
of the UfifitQY himfelfy who is fl-ifl fuppofed by the law to exiil in liis reprefeniativef* 
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SECONDLY, after the death of the mafter the manumiffion pro- 
nounced by him with refpeft to one of two flaves unfpecified, is par- 
taken of by iot/j, and hence eac/j becomes a fpeclHc claimant in his 
pwn behalf. 

If, after the death of a perfon polTefled of flaves, two witnefles 
bear teftimony that he, - [the decealed,] whilft he was in health, had 
faid to two of his flaves “ one of you is emancipated !” there is in 
this cafe a difference of opinion fome maintain that their teftimony 
is not to be admitted, as the manumifl^on now under confideration 
does not fall under the defeription of -whilft others contend 

that their teftimony is to be admitted, as the manumiffion aforefaid, 
after the death of the pronouncer, extends equally to both flaves, and 
hence each becomes a fpecific claimant in his own behalf. 


CHAP. IV. 

Of Manumijpon by Hil/ or Vow, 


By underftood a condition and a penalty ', — as if a man were to 

fay “ if I enter the houfe of fuch a perfon, fuch an one my Have is 
“ free.” — ^This is alfo termed Tatneen *. 

If a man fay “ whenever I enter fuch an houfe, then whatever 


* See article^ Tmeen and Elman. 
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“ ilave may m that be in my is frte^ and it fliould 

happen that the peribii thus decUriag is not» at the period of f[)eakmg, 
pofiefled of a (ingle Have, but afterwards purchase one, and alter that 
enter the beforementioned houle, this flave becomes free, hecaufe 
the iotention -of the Ipeaker in the words “ on that applies to the 
<lay on which he Ihould enter the £ud houle, on which day the laid 
flave is in hk podoKon ; and this Is the condition. On this account, 
therefore, aity Have who might be in his poflellion, at the time of his 
fpeaking as above, is free, provided fuch Have Ihould be lUU remain- 
ing in his pofiedion at the time when the event upon which manumif- 
hon was fuipended takes place. But if the perlim ihould not introduce 
the words on that day''* in his Ipeech, .but ihould lay “ whenever I 
enter fuch a houfe, my flave or Haves are free,*^ in iuch cale any 
Have whom he may have purchafed after fuch declaration is not eman- 
.cipated, becaufe the fpeech, as here exprefled, is confined in its effeft 
to the flave or flaves in the pofleffion of the Ipeaker at the period of his 
declaration, and whofe emancipation is fuipended upon the circum- 
llance of his entering the houfe ; they only therefore are liberated upon 
that event taking place, — pt'ovidcd they Jitll continue in the Jpeaker'i 
t>ojfej^on ; — and the fentence does not extend to any who may have 
been purchafed pojkrior to the time of Ipeaking, 

Ir a man Ihould declare ** whatever flave •of miae is 3l $aale^ the 
** &me is free,” and he fliould, at the time of ipeaking, be poflefled 
of a pregnant female flave, who is afterwards delivered of a male child^ 
yet*^ this naale child is not free.— This conlequence evidently follows, 
where the female flave does not bring forth her male child within leis 
than fix months a&er the mafter’s declaration, becaule the words above 
recked point on^ to fuch flaves as may be then in the f^aker*s pof- 
iellion at the time of his fpeakingj and it is probable that the preg- 
nancy of the female flave has not, at that period, taken place, 
becaufe here the fmalleft term of pregnancy is pojierior to the declara- 
tion -and the rule is the fame where the female Have brings forth a 
L O o o 
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ion within Ufs than fix months after the deckration, becaufe the term 
** flave** applies to one who is a fttbjeHed flave, and an embryo i& not 
a fuljedied flave, as it is a flave merely as a dependancy of the father. 
hfeetust moreover, ftands as a member of the mother, and the term 
Jltroe applies to the vtibole perfon^ and not to a member of it, and hence 
it is that' the owner of a female flave cannot ieparately difpole of the 
feetus or embryo with which (he may be pregnant. Our author ob- 
fcrves that the ufe of reftriiting the term flaeves particularly to thofe of 
a male defeription, is that if a man were to fpeak without fuch reftric- 
tion, faying “ every one of my flaves is free,” his words would ex- 
tend to his female flaves alfo, and conlequently to the children with 
which they may be pregnant. 

If a perfon fiiy “ every flave of which I am poflefled (hall become 
** free /o-zw^rrow,”— or, “ every flave of mine fliall become releafed 
“ the day after to-morrow f — and it Ihould happen that, at the time 
of this declaration, he is poflefled of one fave only^ and he in the in- 
terim purchafe another^ and the day mentioned arrive, the flave of 
whom he was poflefled at the period of fpeaking is emancipated, but 
not the other whom he had purchafed in the interim, becaufe the above 
lenience does not apply to any except the former. 

If a perfon Ihould fay every flave of whom I am poflefled, (or, 
“ every one of my flaves) fliall become free at my death,” and it fliould 
happen that, at the time of fo fpeaking, he is poflefled oi otte flave 
only, and he afterwards purchafe another, — the firfi flave is a Moddb- 
htr^ but not thc fecond* ; but in the event of the owner’s dedthf both 
flaves become emancipated from the third of his property, ^boo Toofdf 
has delivered an opinion in the Nawddir that the firft flave is a Mo^~ 
bir, but not the fecond in any refpeft + : and the fame difference of 

* The <]iffei<ence between the two is that the former is no longer transferable by {ale 
or otherwife, but the latter remains fo transferable until the owner’s deceafe. 

t That is to lay, the fecond Have is neither conflituted a Modoblir at the time of pur- 
chafe, nor docs he (like a Moddbbir) become free upon the mailer’s deceafe, 

4 opinion 
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opinion fubfifts, where the mafter fay^ “ every Have of mine, when I 
** die, is free.”— -The argument of Tho/^is that the fcntences 
here recited relate folely to tJbe thne prefent^ for which reafon the flave 
of whom the mailer became polleiled pofterior to his declaration is id 
no reipeft affcfted by it ; wherefore this flave is not emancipated ; and 
confequently the firji flave is a Moddbbiry but not the fecond. — The 
argument of Haneefa Mohammed is that the words here recited are 
a declaration of manumijUion^ and alfo a bequeji^ (whence it is that the 
manumiflion of a Moddbbir takes place from the third of the property 
of the diiceafed;) — now, m bequejl^ refpeft is had to two periods, 
namely, the aHual titne of bequeft, and alfo that which intervenes, 
from the date of the bequeft to the teftator’s deceaft; (whence it is 
that in a bequeft the property acquired by the teftator after the date of 
the will is alfo included, — and, in the lame manner, any child born after 
the date is included in a will in favour of the children of a particular 
perfon :) — in Ihort, thefe fentences may be conlidered in two points 
of view; firft, as a declaration of manumiflion; fecondly, as a be- 
queft -taking them in the firjl fenfe, they apply to the flave who is 
in the perfon’s pofleflion at the time of Ipeaking, who is confequently 
a Moddbbir, and therefore cannot be lawfully dilpoled of by fale or 
otherwife\ and taking them in the fecond acceptation, they apply allb 
to the flave fublequently purchafed, but under the condition that he 
be remaining in the proprietor’s pofleflion at the time of his deceale. — 
The foundation of this is, that fuppofing the mafter had faid, upon his 
deathbed, ** everyone of my flaves is free,” if, before his deceafe, he 
were to fell one whom he had purchafed fubfequent to lb faying, the 
lale is lawful; but it would be otherwilc if he were to lay “ every 
one of my flaves is free the day after to-morrow,** and afterwards 
purchale a flave, for the flave does not, on the narrow, become eman- 
cipated, as he is not included in the aforefaid lentence, flnee this is not 
in any view a bequeft, but merely a fentence of emancipation. 


467 


O o o a 


CHAP. 



MA|fUMISS!OK. 


Boo« V. 


ilfiKiffer 
propoiiQg to 
Yeleafe his 
ftave for a 
certain fum, 
occaiions 
emancipation 
upon the in- 
fant of the 
Have V aflent^ 


A flavc may 
be emanci- 
pated in re- 


CHAP. V. 

Of ManumiJ/ian for a Campenjatioit* 


If a maa fay to his fiave “ you are free for four thoufa^ Dirms^ 
the flave is free immediately upon confeuting to the propofal» and 
before the payment of the fum mentioned,— becaule the propofal of 
the mafter and confeat of the flave is a compaft of exchange of pro- 
perty for that which is not property, fince the flave cannot be faid to 
become poflefled of himlHf by it ; and, in exchange^ it is neceflary 
that its effe£i (whidi in the prefent inftance is freedotn) be eftabliflied 
upon the flave^s confentingto the return, — ^as in a cafe of fak^ where 
the property of the thing bought is eflabliihed in the purchafer upon 
his confenting thereto. — If, therefore, the flave confent, he is free^ 
and the compenlation is a debt upon his perfcai ; and this is a regular 
debt, whence bail may be taken for it : contrary to the cafe of a ftipu- 
lated Kitdbaty or ranfom, which not being confidered as a regular debt 
on the part of the MoAdtib, is not bailable, according to what is men- 
tioned on that head in the bocdc of BenL 

The proper^ in return for which a flave is emancipated is ^ 
and extends to all defonptions of property, whether cafi)^ bottfabold 
gpodiy or ratr/r,— and manumiffion in lieu of any of thde is approved, 
although the article be uni^dfied, becaofe the naanemiflion of a flave 
in return for property, is an exchange of frosty for that which is not 
property, in the lame manner as marru^e^ or divorce for a ampcnfio- 
itony or compojition for blood wilfully Jhedy in all which the mention of 
the animal fuflices, without identical fpecification. Manumiflion is 

alfo 





Cfl4». V. MAN 17 M > S S f K. 

al^ ia the i^aiie cnaiiaer approved k lien of all articles of we^ht or 
meaiivaneot of capacity, provided the iind be made known, as wheat y 
for kftance, hy a man faying to his flave “ 1 will emancipate yon for 
“ am hundred bulhds of wheats * — where the mention of the grain is 
approved, although its quality y whether good or baiy be unknown, 
becaufe ignorance of the quality is comparatively of kstall im- 
portance. 

Ir a perfon fufpend the manunoiffion of a Have upon the payment if the i 

of mneyy b^Ckying to him ** if you pay me one thou fend you fr2d^ of 

are frecy' the flave forthwith becomes a Mazoorty and is /rre upon flaw “pon 

y ^ the payment 

producing to his mafter the above fura ; but he is not a Mokhib. His of a fum of 
freedom is an evident confequcnce of his payment of the fum men- “aveTs r** 
tioned, as the mafter has fufpended it upmi that circumftance; and be flered aAf* 
becomes a Mazoon^ bccaufe the maltcr, by the tenor of his declaration, jnfiant, and 
excites him to the acquifitkn of property, by the demanding of pro- 
perty from him, which implies that having acquired it by induftry, 
he is to pay it to him, and not that he is to procure it by begging for 
that purpofe. The flave is therefore a Mazoony becaufe the mafter’s 
demandkg property of him argues his being lb. And if the flave whidi the 
ihouki offer, or make a tender of, the fum mentioned to his mafter, 
the magiftrate naay compel him to accept it, and the flave becomes “ 
free.— The reafcn for compelling the mafter to accept of the money 
is that he is confidered to be virtually fdaed of k, where the flave lays 
it before him, and leaves it, without giving any obftruftion to his 
taking it ; and by the eompidfion here mentioned is meant imprifonmnty 
to wit, that he rmjl either accept the nrnuy y or be imprlfoned by the 
magiJirate^-^Ziffer feysThat the mafter cannot be compelled to take 
the money; and this is conformable to analogy, becaufe the mafter^s 
declaration amounts to a Thmrrfs, or conditional vowy fince he has 
exprefely fufpended freedom upon the condition there mentioned, 
whence it is that it docs not depend upon the flave^s confent, and is 
not conceived liable to annulment : now no compulfion is admitted re- 
I fpeding 
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IpeQang the completion df thecondition cf a vow, as the claim of any 
perfon (depending ^pon that) is not eftabliflied until the coiulition 
ihall have taken place : contrary to •contracts of iCitdbat, as thole are 
contra<£ls of exchange^ in which the return is due, whence it is that 
the lU^Her of a 41ave may be compelled to accept of the return of iCr- 
^that is, of the ranfom^~>^ho argument of our dolors is that 
the mafter*s declaration is a ful^nlion of emancipation in refpeft to 
his words ^ and an exchange in reipefk to his dejign ; for he has luf- 
pened emancipation upon the payment of a fum, foleiy with a view to 
induce the Have to pay it to him, in order that he [thiia ve] may be 
iiee, and that he [the mailer] may thence obtain property, as in a 
coutraA of Kitdbat ; — and hence it is that where a man lays to his 
wife “ you are <divorced if you pay me one thou&nd Dirms,** thele 
thou&nd are the return for divorce, -and conlequently, when the wo- 
man pays them to him, a divorce irreverfible takes place upon her, 
and (he becomes completely repudiated.— In Ihort, the mailer’s de- 
claration is in this cafe a fufpenlion of emancipation with relpefl to his 
words^ and an exchange with refpeft to his dejign ; we therefore con- 
lider it as a fulpenlion in its commencement j both as this form accords 
with pra(flice, and allb becaule fuch an interpretation of it guards the 
mailer againll an inconvenience, lince, conlidering it in the light of a 
fufpenlion, it remains in the mailer’s power to dilpole of the ilave by 
lale or otherwile, \mtil fuch time as the money is paid ; and the Jlmje 
is not the proprietor of his own acquilitions, but the mcjler'i and his 
freedom does not extend to a child born to him brf&re he makes pay- 
ment of the money : and we conlider k as m exchange in its complex 
tioHy (that is, when the ilave pays the money,) in order to guard the 
ilave againll an inconvenience; for when coniidered as an exchange in 
its completion^ the mailer may be compelled to accept of the money 
upon the Have offering it to him.— And in the lame manner, if the 
ilave Ihould produce and make a tender of a part only of the fum men- 
tioned, the mailer may be conffrrained to accept of k, but the ilave is 
free ib long as h« ^does not- pay the whole fum, becaule the 

HTonditioxi 
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condjticMi of emancipation is not fulfilled by the pa}rment of a par/ only; 
and hence, if the malter were to remit a part of the fiim mentioned, 
and the (lave to pay the remainder, yet he does not become free, as the 
condition is not fulfilled.^— If, moreover, the flave pay his mailer the 
fum mentioned,, which he had acquired to the &id fufpenfion^ 

he IS free, as the condition is in that cafe fulfilled; but yet the mailer 
ftill has a claim upon him for that fum, becaule the money thus given 
is already the mailer's right but if the Have pay his mailer the faid 
fum,. having acquired it fubfequent to the lufpenfion, the mailer in 
this cafe has^o further claim upon him, as he is empowered, from 
his mailer, to pay him the money out of his acquifitions made fuble- 
q,uent to fufpcnfion.: — It is to be oblerved,. however, that as the fuf- 
penfion is a ^akhyeer, or prt^fal of option, it is rellrifted to the af- 
fembly or company in which it was fpoken, where, if the flave pay the 
money,, he becomes free, but if not, after the riling of the aflembly, 
it is of no efFeft. — ^But if the mailer were to fay to his Have “ when-' 

“ ever you pay me one thoufand Dirm, you are freef this fufpenfion 
is not rellrided to that particular place or company, the term * 

“ ever'' being general in its application*. 

Ik a man fay to his Have you arc free, upon my death, for one Cafeofapro. 
thoufand Dirms," and the Have agree after the death of his mailer, 
this his confcnt is approved, becaufe the mailer had referred the de- 
claration of freedom to the period immediately fucceeding his death, to the mallei’* 
and hence it is the lame as if he had laid to his Have “ you are free to~ 

“ tmrrow for onethou^dD/V-ww,” — in which cafe thellave'S confent, 
declared on the morrow, would be valid, and lb on this occafion like- 
wife.— This, however, is contrary to a cafe where a mailer fays to 
his Have “ you are a Moddbbir for a thouland Dirms,** becatife there 
confent is requifite upon the fpot, as that is a propofal of 
but the fmn mentioned is not immediately due, becaufe the Moddbbir 
remains in bondage in the interim.— The learned have remarked that 
the Have to whom his mailer lays you are free upon my death,, for 

' one 
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one 'dtottfand Dirms^'* it not emBDci^od if he &oidd poftpone his 
ftCc^^Kance of the mafber'B propoi^ until after Ms death, because up(»i 
that event he fklU into the poifedioa of the Jmrsy and hence cannot 
be liberated fo long as thole refiife to emancipate him, ^ 4eai 
perfbn not being competent to grant manumhlion ; and this is ap- 
proved. 

Ir a man liberate hi| flave for a fervice of four years, by laying 
“ you are free if you perform ferviceto me for the fpacc of four years,” 
lave aflent, he becomes free immediately uport-fignifymg the 
fame4 and Ihould the mafter, or the Have, at that time happen to dtCy 
there remains due from the Have, or from his efiefts, to the mafter, 
or to h« heirs, (as the calc may be,) the amount of the elHmated 
price or value of fuch flive, in the fame manner as if he had been a 
Moftomy licenced to trade, and pofleffed of pre^fty therein acquired. — 
This is the doftrinc Hcmetfti. and Ahw Toafi ^. — Anim Mbhammed 
^ys that tl» value of four years forvice only is incumbent upon the 
ftave^ for the reafon of Have becoming emancipated is that the 
mafter has made fervice fora certain fpace of time the return for liberty 
to the flave, whofe emancipation is therefore fulpended on his confent ; 
and this confont is in given -the Have therefore becomes libe- 
rated on the inftant of exprefting his confent ; and the four years ier- 
vice are incumbent upon him, as fofvice is cafmfale of being a return^ 
and conlequeutly it is the lioae as if a mafter were to emancipate his 
Have for a return of a thouiand Dirnuy and the ftave to eonfent, and 
the mafter to die upon the inftaat.— The of opinion between 

the two Elders and Imdm Mobttmned on the poicut, whetlan’ the full 
value of the Jleevey or the value of four years ^ bis fervke only re* 
mains due from him, originates in the diverftty of their opinion, in 
another cafe, which is as fcdlowB;-<^if a mafter ihould ftU his flaw 
into the hands of that ilave*, in lieu of a female flave, and the 

Sic h trig , — ^There is aq ap^iarcnt fingularity in this cj^reflion } it means,, hewever, 
mere ihan the tnafter eS^g to emancipate his Save {that is, to feO Mlm tohm- 
f«lf) iiM-eturafoc a female flave. 


female 
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feroale ilave happen, on the inftant, to die, the mafter has a claim 
upon the male flave for the value of his perfon, according to the two 
JLlders ; but, according to Imam Mohammed^ for the value of the female 
Jlave only. This is a cafe well known and the reafon for founding 
the other cafe upon it is, that, as the delivery of the female (lave, in 
the one inftance, is rendered impoflible by her deceafe, fo is that of 
four years lervice from the flave, in the other ^ by h\s own dcccafe ; and 
in like manner by that of his mafter ; wherefore thefe are correfpondent 
cafes, 

If a man fliould fay to another “ emancipate your female flave for 
“ one hundred Dirms^ for which I fliall be refponflble, on condition 
that you marry her to me,” and the perfon thus addrefled Ihould 
comply, and the faid female flave, after liberation, refufe to be mar- 
ried to this man, flie is in this cafe free, and nothing is incumbent 
upon the perfon who required her freedom as aforefaid ; becaufe, if 
one man were to fay to another “ emancipate fuch an one, your 
“ flave, for one thoufand Dtrmsy for which I will be accountable,” 
and the owner of the flave emancipate him accordingly, the flave is 
emancipated on the part of the owner, but the man who thus propofed 
for his freedom is not accountable for any thing; and fo like wife in the 
prefent cafe : contrary to a cafe where a man lays to another “ divorce 
“ your wife in return for one thoufand Dirms, for which I will be 
“ anfwerable,” and the man divorces his wife accordingly; for in 
that cafe the thoufand Dirms are due from that perfon ; becaufe the 
ftipulating of a return for divorce^ with a feranger, is law'ful; but to 
ftipulate a return for emancipation^ with a ftranger, is not lawful. — The 
nature of this has already been explained in treating of Khoola^ or divorce 
a cotnpenfaf ion> 

* Meaning, perhaps, a (onmn cafe, or a cafe much a^uced in cafui/iry. 

VoL, I, P p p l5p 
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If a man fey to another “ emancipate your female flave on my be- 
“ half for a return of one thoufand Dirms, provided you marry her 
“ to me,” and the mafter comply, and the woman, after emancipa- 
tion, object to the marriage, in this cafe the thoufand Dirms is di- 
vided into two parts, the value of the flave^ and h.tr proper dower ^ and 
that portion \yhich appears to agree with her ef 'mated value muft be 
paid by the propofer to the emancipator, but that which anfwers to 
the proper dower is not due. — The reafon of this is that the man’s 
faying “ emancipate her on my behalf f amounts to ^ pur chafe of her, 
as much as if he had faid to the mafter “ fell your female flave into 
“ my hands firft, and then emancipate her, on my behalf, and marry 
“ her to me,” — and fuch being the cafe, he oppofes the thoufend 
Dirms to two things,— to the woman’s perfon as zfave, on ac- 
count of the purchafe; ztid, fecondly^ to her perfon as a wife, on account 
of marriage*. The thoufand Dirms is therefore allo'tted between 
both ; and there is due from the roan the confideration for that which 
is delivered into his hands, namely, her perfon as a fave\ and the 
confideration for that which was his objefl, (namely, her perfon as a 
wife,') is remitted. — If the flave fhouldnot objedi to the marriage, but 
confent to it, the law in this cafe is. not mentioned by Mohammed: but 
yet here it is a rule that, whatever the confideration for the value of the 
flave may be, it is remitted in the former inftance, (namely, where the 
propofer does not ufe the expreffion “ on my behalf ;”) but, in the 
fecond inftance, (where, this expreffion is introduced,) the proportion 
allotted 4 for her value goes to her owner : and the proportion allotted 
for hts proper dower gpes to the flave in both inftances. 


♦ Arab.—**' To the woman^S neck on account of purchafe, and to her Booza {geuiiale 
“ muJieris] on account of marriage.”— The tranllator adopts the above mode of expreffion,- 
as being Icfs uncouth. 

Out of the thoufand. i>/t7Rr. 


* 
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CHAP. VI. 

Of Tadheer^ or pojl ohit MaftumiJ/ion, 


X AOBEER, in its primitive fenfe, fignifies looking for voard to the Definitioaof 
event of a bufnefs: — in the language of the l it means a declaration * 

of a freedom to be eftablilhed after the mafter’s death. 

If a man Ihould fay to his (lave “ when I die, be free,” — or Formofru/. 
you are free upon my deceafe,” — or “ you are a Moddbbirf-~-ox 
I have rendered you a Moddbbirf — in all thefe cafes the flave be- 
comes a Moddbbir^ becaufe all thefe modes of addrels exprefsly lignify 
Tadbeer. 

It is unlawful to dilpole of, or to transfer, a AToddbbir, either by a 
fale or gift : in (hort, it is not lawful for the proprietor to put him out 
of his own poflbffion in any fhape whatever, except by manumiflion, 
as is -the rule relpefting Mokdtibs. — Shafei maintains that the fale and 
gift of a Moddbbir are boili lawrful, becaufe T %dbeer is metely a fuf- 
penfion of the freedom of a flave upon a panicular condition, (namely, 
the mailer’s death,) whence no obftacle can arife to the gift or the 
fale ^ — ^as is the rule in all other cafes of fulpenfion upon a condition, 

(whicth rule, moreover, holds with relpeft to a reftriHed Tadbeer*\) 
and alfo, becaufe TaSeer is a fpccies of bequeft ; and bequeft is not 
preventive of gift or fale. — The arguments of our do£lors are two- 
fold FIRST, the words of the prophet, “ ModAbbirs Jhall neither 

* That is, when a man fays to his flave “ you are free, if J tlit within fuch a time” 

P p p 2 “ 
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** bt foldf nor given away, nor inherited, but are to be emancipated 
from the third of the majier's property:" — secokdly, TaSeerh the 
occafion of freedom to the Moddbbir, as he is free upon his mafter’s 
deceaie; and Tadbeer is the fble reafon for his being fb. — It is to be 
obferved that, although I’adbeer be a fulpenfion of, manumiffion upon 
the mafter’s death, yet its efficiency for producing the freedom of the 
Moddbbir is eftablifhed upon the inftant, and it is not to be confidered 
ss becoming the caufe thereof after the mafiers deceafe, fince confti- 
tuting it a caufe upon the inftant is preferable, as T iSeer now exifts, 
whereas after the death of the mafter it is nonexiftent, bocaufe ‘fad- 
beer is merely a fpeech, and a fpeech is a declaration, and that is not of 
a permanent nature, (according to what appears in the Elm-al-Ka- 
latn^l ) — and alfo, becaufe its efficiency cannot poffibly be poftponed 
to a time fubfequent to the mafter’s deceafe, ftnce the mafter’s com- 
■ petency is then no more. This is evidently contrary to fufpenlions of 
any other nature, for in thefe the obftaclc to the efficiency exifts 
bfore the condition takes place, as fufpenfion is a Tameen ; (and Ta- 
meen oppofes the exiftence of the condition, fmce the defign of Tameen is 
to prevent that-f, and of courfe to prevent its confequence, and this it is 
which oppofes the taking place of a fulpended divorce or emancipation ;) 
and the poftponement of the efficiency to a time pofterior to the exift- 
ence of the condition is in fuch inftances poffible, as the competency 
of the adling party ftill remains. Thus, between fadb^^t and other 
modes of fufpenfion there is an evident diULicnce. Moreover, farcer 
is a bequeft, and bequeft conveys a right to eventual poffeffion, on the 
inftant, in the lame manner as inheritance; and as it appears that fad- 
beer is an in/lantly efablijhed caufe of eventual ire,edears\Xo the Moddbbir, 
and the abolition of a caufe is illegal, it follows that the fale or gft is. 
illegal, as thefe would induce an abolition of the caufe. 


♦ A treatife on rhetoric^ fo called, 
t V^ide definition of Tameen. Book VL Chap. L 
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It is lawful for a mafter to require any fervice of his Moddbbiry 
and alfo to hire him ; and if the Moddbbir be a female it is lawful for 
him to cohabit with her, or to contract her in marriage to atiy per- 
fon, becaufe the property of a mafter in his male or female Moddbbir 
remains unftiaken, and on this account all the faid ads are lawful to 
him ; nor is there any thing to prohibit or prevent him from the exer- 
cife of thofe ads, fo long as his property continues. 

A ModAbbir, on the deceafe of his mafter, is made free, from 
the third of his property, becaufe of the tradition before quoted; and 
alfo, becaufe Xadbeer is a fpecies of bequeft, as being a gratuitous ad, 
referred to a time pofterior to death. — And if he [the mafter] be pof- 
fefled of no other property than this Moddbbir ^ he [the Moddbbir'\ 
muft perform emancipatory labour to his mafter’s heirs for two thirds 
of his eftimated value, provided the mafter be not involved in debt: 
but, if he die infolvent, the Moddbbir muft in that cafe perform fuch 
labour for his whole value, becaufe the difeharge of debts precedes the 
payment of bequefts ; and, as the emancipation of the Moddbbir cannoV 
be annulled, his value is to be received in this mode. 

That the child born of a female Moddbbir becomes a Moddbbir, 
is allowed by all the companions. 

If a man conftitute his (lave a Moddbbir, by a rejlribled Tadheer, 
by faying to him “ if I die of this difeafe, you are free,” — or “ if I 
*'* fhould die ufon this journey, &c.” — or “ of fuch a difeafe 
** upon fuch a journey f — fuch Have becomes a Moddbbir Mokdyed, or 
refiribied Moddbbir, whom it ftill continues lawful, to difpofe of by 
lale or otherwife, becaufe a reftrided 'Tadbeer has no inftant operation 
in eftaEblhhing the freedom of the flave, on account of the uncertain^ 
and folp«ife relpeding the manner or time to which the ‘Tadbeer is re- 
1 : — contrary to an unrefridled Moddbbir, as his freedom is fuf- 
2 pended 


477 

Power of a 
mailer over 


ter*s dcccafc. 


A child born 

ddbbir* 

A reflrit 

otherwife 

transferred. 



478 


MANUMISSION. Book V. 

' m 

pended upon the death of the mafter, when or /mvfoever that may 
happen ; and death is inevitable. — If, however, the mafter fhould die 
in the manner, or within the time, deferibed by him in his declaration^ 
the Modbbhir becomes free, in the fame manner as an unrejlri£led Mo~ 
Jdbbir, (that is, from the third of the mafter’s property,) becaufe in 
this cafe the effed of the Tadbeer in queftion is eftablilhed upon the 
laft moment of the mafter’s exiftence, fince the manner is then cer- 
titlcd ; whence it is that the Modabbirs freedom is conftdered as pro- 
ceeding from the third of the mafter’s property. Let it be remarked 
that it is a form of reftrided T idbeer for a mafter to fay to his flave “ if 
“ I die within one year'' — or, “ within twenty years — you are free,” 
as his death within fuch a time is dubious : — contrary ll^where a man 
fays to his flave “ if 1 die w'ithin one hundred years y See." he being of 
fuch an age as affords no probability of his living to that period, for 
then the flave becomes an unrejlribled Moddbbiry becaufe his deceafe 
within fuch a time is inevitabicy and does not admit of doubt, being 
the fame as if he had mentioned his death in general terms, without 
any reftriftion to the time or manner of it. 


H A P. VIL 

Of Ifteelddt or Claim of Offspring, 


Definition of 
the term. 


IsteelAd fignifies a man having a child born to him of a female flave, 
which he claims or acknowledges as of his* own begetting;#and the 
another of fuch a child is termed an Am-Walid, 


If 
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If a female flave bring forth a child begotten by her mafter or A 
owner, Ihe becomes forthwith anyf/«-/f'a//V*; and it is afterwards un- 
lawful for her mafter tQ fell, or in any other manner to transfer or dif- 
pofeofher, becaufe the prophet has faid, with refpedl to an jiim- 

“ her child hath Jet her free',' — and the prophet having thus fold, and is 
ordained her freedom, one of its^effefls, namely, the illegality of dif- 
pofal by fale or otherwife, undoubtedly becomes eftablilhed; — and 
alfo, becaule a participation of blooi^|jas arifen between the Am-Walid 
and her mafter through means of their child, (according to what has 
been obferved upon that fubjedt in the book of Marriage, treating of 
illegality by and, although this virtual participation of blood, 

as not being a caufe of a very cogent ox forcible nature, does not occa- 
fion the efieft until after the mafter’ s death, yet the right of claim 
founded upon it is eftablifhed on the infant, and hence it is unlawful 
for the mafter to fell her, or in Ihort to put her out of his own poftef- 
fion in any mode but by emancipation. 


If one of two partners in a female Have make her an Am-lValid, 

Ihe becomes his Am-lValid tn toto, becaufe claim oj of spring does not 
admit of divifton, as that is a branch of and as parentage m 

indivifible, ft) likewife. is every branch of it. 

It is lawful for a mafter to require fervdee ot his Am-lFalid, or to buthei maf- 
hire her out to work, or to contrail her in marriage, becaufe an 
Am-F^alidls the property of her owner, in the fame manner as zMo- vice of her, 
ddbbir,. 


parentage of a child born of a femalq^flave is not eftablifhed 
until the mafter lhall have acknowledged and claimed it . — Shafei al- t^geofachiUl 
leges that the parentage of the child is eftabliflicd in the mafter, al- 
though he fhould not claim it becaufe, as the parentage of a child, 
born in. ravage, is eftablifhed in virtue of the contrail of marriage, 
although the hufband lay no claim to it, it follows that the parentage 


of a child. 
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of a child born of a Have, where her owner has had carnal connexion 
with her, is eftablilhed a fortiori’, the carnal a£t being a ftill furer 
ground for this than fimple marriage, without any fuch connexion 
.known or afeertained. — The argument of our doftors is that the defign 
in holding carnal connexion with a female Have is merely the gra- 
tification of appetite, and not the procreation of children, as, in con- 
fequence of a female flave bearing a child to her mafter, ftie is no longer 
an appreciable property, infomutHi^that fale, and other ads of pro- 
perty, with refpeft to her are prohibited ; and hence the fimple cir- 
cumftance of the mafter’s having had carnal connexion with his female 
flave is not fufficient to efliablifli the parentage of a child born of her, 
without his claiming it, any more than the circumftance of his being 
pofl’efled of fuch female flave without this connexion : contrary to a 
contraB of marriage, as the evident defign of marriage is progeny, for 
which reafon the huiband’s claim is not requifite to eftabliftv the pa- 
rentage of a child born to him in wedlock. 

The paren- jp a female flave become an Am-Walid to her mailer, in conie- 

tage of a 

child born of quencc of his claiming her child, and (he afterwards bring forth an^ 
Other child, the parentage of the latter child is eilablifhed in the mailer,, 
independent of any claim on his part, becaufe the woman, in conie- 
quence of his claiming the firil child, becomes a partner of his bed, 
and ilands as his voife : — but if the mailer were to deny the parentage 
of the fecond child, declaring it not to be his, the child’s parentage is not 
to be eilablifhed in him, becaufe the Am-Walid is partner of his bed in 
an inferior degree, (whence it is lawful for her mailer to contradl her in 
marriage to another perfon:)— ‘Contrary to a wife, the parentage of 
whofe child is not difproved by her huiband’s denial, until he make an 
ajfeveration becaufe the wife is partner of his bed in a fuperior degree, 
whence it is that he cannot contraft her in marriage to any other per- 
ibn-— What is now alleged relates mereb^ to the decreoii^ the ma- 


♦ Sec Vol. Page 382, 
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giftrate: but in a reiigious view, if the mafter has ha4 carnal connexion 
with his female flave, and has kept her from fuch connexion with 
otbersy and has not performed the aft of Azil'* with her, it. is incum- 
bent upon him to acknowledge the child born of her, and to ejaim it 
as his own, becaufe it is apparent that the child is his ; — if, however, he 
have indulged in AAl with her, or have not kept her up, he may law- 
fully deny the child, as it is probable, in this cafe, that it may have been 
begotten upon the flave by fome other perfon in fornication. — ^This is 
recorded from Haneefa. — Aboo Toofaf alleges that, in cafe the mafter 
has had any carnal connexion with his female flave, it is laudable in 
him to claim the child born of her, whether he may have kept her up 
from connexion with others, or not, or whether he may have in- 
dulged in the aA of Azi/ with her, or otherwife ; becaufe, having had 
carnal connexion with her, there exifts a poffibility that the child may 
be/j/j; whence it behoves him not to deny it, on account of the 
^oubt.^Mohanumd fays that if the mafter be not under a conviction 
that the child is his, no obligation refts upon him to claim it ; — but 
yet that it is laudable in him to liberate the child, and that, enjoying 
the mother whilft he lives, he liberate her alfo, at his death, becaufe 
the acknowledgment of any child, under any circumftance of doubt, 
is not incumbent : but it is neverthelefs requifite to emancipate both 
the child and its mother, fince, if this be not done, and it be poflible 
that the child is bis, a confequeace would be induced of rendering a 
free perfon a [Iceve, on a principle of doubt. 

If a mafter contract his Am-Walid in marriage to any perfon, and Thtchild of 
Ihc bring forth a child to her hufbaud, fuch child is fubjefl to the fame 
law with his mother, — that is, becomes free upon the death of her t^edeceifeof 
mafter, and (like the mother) without any obligation of emancipatory 
labour, — becaufe the, right, to eventual freedom', eftablifhed in the mo- 
ther, ej^jJipnds through her to the child, in the manner of a Tadbeer ; 


• For an explanation of this, fee, book of Marriage, p, 167. 

VoL. I. Q^q q (w)iencc 





Cafe of a 
child born of 

who is mar- 
ried. 


lid^ upon the 
deceale of her 
owner, be- 
comes eman- 
eipated/>r/0/0. 


MANUMISSION. Book V. 

(whence it is that the child of a woman is free^ and that of a bond~ 
woman a JJave \) — the child^ therefore, becomes fr&e^ in the fame man- 
ner as the mother ; but the parentage of the child is eftablifhed in the 
hujhand of the Am-Walid^ and not in the mother^ becaufe the is the 
partner of her hufband’s bed folely, even though the marriage be inva- 
lid, as an invalid marriage (binds as a valid one, with refpeft to all 
its effects. 

If a mafter contrafl: his female (lave in marriage to another perfon, 
and (he bring forth a child to her hufband, and the mafter afterwards 
claim the child, yet its parentage is not eftablifhed in him, as the 
child is held, in law^ to be the legitimate offspring of another \ but 
yet, in virtue of fuch claim, the child becomes free^ and the mother 
becomes an Am-Walid of her mafter in confequence of his acknowledg- 
ment. 

When the mafter of an Atn-IValid dies, (he becomes emancipated 
from his whole property, becaufe it is recorded of the prophet that he 
ordained that Am-Walids (hould be free., and Ihduld not be fold on ac- 
count of the owner’s debts, nor be confidered as, in any refpedt, in- 
cluded in his Sils Maal*, as the defire of men to beget children 
is inftin(ftive, and is therefore preferred to the right of heirs, in the 
fame manner as a preference is given to the payment of the debts and 
funeral charges of the deceafed : contrary to the cafe of 'Tadbeer, which 
is in the nature of a bequeji, and not of an inJiinSlrue defre. — It is necef- 
fary to obferve, that no emancipatory labour is incumbent upcai an 
Am-Walid for the fatisfaflSon of her deceafed owner’s creditors, be- 
caufe of the ordinance above recited,— and alfo, becaufe an Am-Walid 
is not eftimable property, (whence it is that if any perfon were to make 
a forcible leizure of an Am-Walid, and (he to perilh in the ufurper’s 
hands, he would not be refponfible, according to Hansefa{) — the 

* For an explanation of the phrafes here ufed, fee Bequejis, 
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claims, therefore, of the owner’s creditors, do not affedl her con- 
trary to a Moddbbir^ as he is held to be ejlimable property. 

If the Am-Walid of a Chrijiian be converted to the Mujfuhnan The Am. 
faith, £he muft perform emancipatory labour to her mafter for her 
full valuey for flie ftands as a Mokdtiby and confequently does not be- becoming a 
come free until fuch time as fhe fliall have paid her whole value by /m, after 
the performance of emancipatory labour . — Ziffer fays that Ihe becomes 
free immediately the performance of emancipatory labour remaining as 
a debt againft her. This difference of opinion fubfifts where the maf- 
ter is called upon to embrace the faith and refutes : but if he do mi 
refufe, but embrace the faith, the Am-Walid continues attached to him 
as fuch, in the fame manner as before, according to all the dodtors. — 

The argument of Ziffer is that it is indifpenfably requifite to remove 
degradation from the Am-Walff as fhe is now a Muffulman^ and it is 
not lawful for her to continue any longer the flave of an infidel^ and 
thereby remain in a ftate of degradation ; and, as the removal of her 
degradation by purchafing her of the infidel is not pradticable, it fol- 
lows, of neceflity, that fhe muft become free . — The argument of our 
dodtors, on the other hand, is that, in placing her in the fame predica- 
ment with a Mokdtib., attention is paid to the intereft of both parties,, 
as in this cafe her degradation is done away by her becomingyr^^ with 
jefpedl to privileges and acquifitions^ in the fame manner as a Mokdtib ; 
and, by making her liberty depend upon her performance of labour ^ fhe in 
fo doing indemnifies her mafter for her value, and under this idea it is 
to be expedted that fhe will labour diligently , fb as to become free ; the 
mafter, therefore, is in this manner affured of a compenfation for his 
property in her ; whereas, if fhe were to become free upon the inftant, 

(fuppofing her to be poor^) it is to be expedted that fhe would be negli- 
gent in acquiring property, or perfoiming labour, and this would be 
injurious to the mafter. 

Objection. — The obligation of emancipatory labour upon the 
Am-JValid is not admiffible, according to the tenets of Haneefa, for 
him an Am-JValid is held not to be ejlimable property. 

Q q q 2 
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Reply. — ^The Am-JValid is ejihnable property iii the faith of her 
mafter, who is a Zitnmee^ and we are enjoined to leave thofe to their 
own faith, and to refpeding them according to it. 

— It is to be obferved that if the mafter fhould die before the Am^ 
Walid completes her mancipatory labour, Ihe becomes free without the 
performance of it, becaufe fuch is the rule refpe£ting Am-Walids : and 
if fhe fliould become incapable of performing emancipatory labour 
during her mailer’s life, yet Ihe does not return into the Hate of an 
abfolute Jlave\ for if this were the cafe, it would follow that Ihe again 
Hands in the predicament of a Mokatib, as the reafon for her fo doing 
(namely, her IJldnt) Hill fubfiHs. 

If a man marry the female Have of another, and Ihe bring forth 
a child to him, and he afterwards obtain poflelfion of her as a JlaoCy 
Ihe forthwith becomes an Am-JValid to him. — She^ei fays that Ihe does 
not become Atn~JValid to him. — If, on the other hand, a man become 
poflefled of a female Have — and make her an Am-JValid^ and Ihe after- 
wards appear to be the right of another perfon, and the aforefaid man 
again obtain pofleffion of her, Ihe becomes his Am-Walldy according 
to our dodors: — \i\iXShafet has two opinions upon the fubjedl. In 
this cafe the child born of the Have is a Walid Magroor *, and is 
therefore emancipated in return for his value, paid by the father to the 
perfon whofe property Ihe was difeovered to be after he firH became 
poflefled of her.— The argument of Shafe'i is that the Have had con- 
ceived the child at a time when Hie was the property of her maHer, 
and therefore cannot be the Am~Walid of the perfon aforefaid, (in 
the fame manner as wh^re a female Have becomes pregnant from 
fornication, and afterwards becomes the property of the fornicator, 
in which cafe Ihe is not Ant-Walid to him,)— upon this principle, that 
a Have cannot become Am-Walid^ except where Ihe brings forth a 

* Literally, a child of a deceived perfon^ for the father begat the child, whilft under a 
deception with refpeiSl to his right in the m'fher. 
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child who was free from the inftant of conception, for the child is 
then a part of the mother^ and a part cannot be oppofed to the whole. 
The argument of our doctors is that the caufe of the flave’s becoming 
Jlm-JValid is Jazeeydt^ (or participation of bloody') as has been men- 
tioned in treating of marriage : now participation of ilood is eftablifhed 
between the copulating parties, from the circumftance of the child’s 
deriving exiftence, in toto, from each refpedtively ; and as (in the cafe in 
queflion) the child’s parentage is eftabliflied, a participation of blood 
is eftabliihed between the parties through the medium of the child : — 
contrary to a cafe of whoredom^ as there the child’s parentage is not 
eftabliflied in thfe fornicator. 

Objection. — From this it would appear that, upon a fornicator 
becoming poflefled of his baftard, as a flave, the baftard is not free, 
whereas a baftard is free in fuch a cafe. 

Reply. — The emancipation of the baftard, in this cafe, is on ac- 
count of his partaking of the blood of the fornicator, a certiori, without 
any medium ; but no participation of blood can fubfift between a for- 
nicator and fornicatrefs, except through the medium of their bajiard\ 
and he is not of eftabliflied parentage. — Correlpoiident to this is the 
cafe of a man purchafing, as a flave, brother^ the baftard of his fa- 
ther^ — for then the baftard brother does not become free^ becaufe the 
affinity of the baftard with the purchaftr has no exiftence but through 
the medium of the father, and the parentage is not eftabliflied in the 
father. 


If a man have carnal connexion with the bondmaid of his fon, and 
flie produce a child to him, and he claim it, the parentage of the child is 
eftabliflied in him, and the mother becomes an Am-JFalid to him, and 
he remains refponfible to his fon [her owner] for the amount of her 
eftimated value : — but he will not have to account with him, either 
for her Akir*^ or for the value of the child which is born of her. This 
cafe, with the arguments upon it, are recited at large under the head 
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of marriage. — The reafon why the value of the child is not due is that 
it is free, ab originct in the mother’s womb, becaufe the father had 
obtained a right in the female flave previous to carnal connexion, in the 
manner of fucceffion *, wherefore the child appears to be a child of 
the Jlave by her ^oprfr/or.— But if a grandfather were to have con- 
nexion witj) the female flave of his grandfon, the Ion [the father of the 
latter] being living, the parentage of the child born of her is not efta- 
blithed in the grandfather., becaufe he has no right or authority over 
the female flave during the exiflence of the intermediate relation. — If, 
however, this intermediate relation be not exifting, the parentage is, in 
that cale, eftablifhed in the grandfather, as a granef other's right over 
his grandfon' s property appears upon the demile of the fon. And here 
it is to be obferved that the infidelity or bondage of the father [the inter- 
mediate relation] is the fame as his death, [in removing the bar to the 
grandfather’s right of ufufruit over his grandfon’s pofleflions,] lince 
thefe two predicaments are of either of them terminative of authority 
in the fame manner as death. 

If a female flave, held between two men in partnerlhip, bring 
forth a child, and one of the partners claim it, the parentage is eftablilh- 
ed in that partner; becaufe parentage being eftablilhed in him, with 
refped of one half, in virtue of his moiety of right in the mother, 
the remainder is neceffarily fo, parentage not being capable of parti- 
tion, as the caufe thereof (namely, conception) can have proceeded from 
one father only : and the female flave becomes an Am-Wedid to the faid 
partner, becaufe claim of offspring (in the opinion of the two difciples) 
is indivifible. — Haneefa contends that the female flave becomes Am- 
Walidm the fhare of the above partner only, who afterwards obtains 
pofleffion of the fhare of the other partner, by paying him a compen- 


♦ The father is, in virtue of bis parental rights, invefled with authority to the uje of all 
hh Ions poffeffions, but not to the dejiru^ion of them ; and hence it is that, having dejiroyed 
his iom property in his Have, by rendering \i^x Jm-Walid^ he is made rcfponfible to him for 
her value. 
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fatioft, (as Am-Walidis capable of being obtained as property,) and 
he is moreover refponfible to his partner for an half Akir^ as having 
held carnal connexion with a copartnerlhip flave, which therefore ap- 
pears to be committed upon the property of another. But he is not re- 
fponfible for the value of the child, becaufe the parentage is eftablilhed 
in him from the inftant of conception, and hence the other never had 
any authority of poffefiion over it, fb as to require his being refpon- 
fiblc. — If both partners Ihould claim the child at once, its parentage 
is eftablilhed in both. — Shafei fays that, in this cafe, the parties muft or*. ^ 
have recourfe to the judgment of a phyfiognomift, and whomfoever vanced by 
he may adjudge to be th^ father, by fimilitude of features, in him the 
child’s parentage muft be eftabliftied, becaufe it is impoffible to con- « eiiabiinicU 
ceive the parentage of ewe child from two fathers, fince one conception 
cannot proceed from the feed of two different men ; the point therefore 
muft be decided by comparifon\ efpecially as the prophet, in the cafe 
of AJfdma, exprefled his approbation of this mode of decifion. — Our 
doctors reft their opinion, in this point, upon the authority of Omar 
the Khallf who is recorded to have written, concerning a cafe of this 
nature, to ^zKazeeSareeh^., as follows — “ If they cannot produce 
“ any proofs in fupport of their aflertion, you muft decline pafling any 
judgment upon the cafe ; but if they refpeftively produce their 
“ proofs, you may then alfo produce your decifion ; namely, that the 
f aid child is to be regarded as the offspring ojf both, and has a right in 
“ each refpe£iively t as they alfo both have in him ; but if one of the partners 
“ happen to outlive the other, he is the foie heir of the child'' This fen- 
tence Omar wrote in the prefence of a number of the companions of 
the prophet, none of whom controverted it : and the fame is alfo re- 
lated as the opinion of Alee. — Another argument of our doftors, in 
proof of their opinion, is that as both the claimants, in refpeft to the 
foundation oi their claim, (namely, a property in the female flave, and a 
right in the child,) are exadly upon a level, they are likewife fo in re- 

* At Aat period chief magiftrate of Ko^a, a city of Oholdta. 
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fpeS to the claim itfelf ; aiid, although parentage be indivt/ible^ yet there 
arc effects attending it which are of a Svj/ible nature, (fuch ^%inher 'tt~ 
ance, and fo forth;) — Whence, fuch of thefe efie^s as are divijible are efta- 
blithcd with refpedt to bsth^ in the manner of divijion, and fuch of them 
as are indlvtftble muft be determined to each of them refpe£tively, in toto^ 
and as if he had no partner. — What is now advanced relates to a cafe 
where the partners ftand in no degree of affinity to each other, and are 
both Mujfulmans : — but where they happen to lie father and fon ^ — or 
one of them a Mujfulman and the other a Zimmee , — and both lay claim 
to the child born of the female flave as aforefaid, the decifion muft be 
given in favour of the father ^ (in the former cafe,) or of the Mujfu!~ 
many (in the latter cafe,) becaufe the father’s claim preponderates, in 
virtue of his right over his foil’s property ; and the Muffulman's faith 
gives him a preference to the Zimmee . — As to the circumftance of the 
prophet expreffing his approbation in the cafe of AJfdma^ (as cited by 
Shefei^ it is to be accounted for from the infidels fcoffing, and calling 
in queftion AJfdmah birth, their feoffs being terminated by the de- 
cifion of a phyfiognomift, which caufed the prophet to exprefs his 
pleafure. — ^It is to be obforved that, where the claims of both partners 
to the child are admitted, the mother becomes Am-Waltd to bothy — 
becaufe, where the claim of both is approved, and the child is decreed 
to belong equally to eachy it follows that the mother is the Am-lValid 
of eachy and upon each is incumbent one half of the Akir to his copart- 
ner ; and each is, in every refpe<ft, upon an equal footing with the 
other . — It muft alfo be remarked that the child is entitled to receive, 
from the eftate of each partner, the full inheritance of a complete childy 
becaufe each has, in his claim, made an acknowledgment in the 
child’s behalf to this effect, which is a proof in his favour. — And the 
two partners are entitled to receive, from the eftate of the child, the 
full inheritance of a father, fince they are both upon a footing with re- 
fpeft to the caufe of inheritance,-^in the fame manner as where two 
perfons advance evidence refpefting a third perfon of unafeertained 
parentage, by each declaring— “ this is my child." 
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If a perfon have carnal connexion with the female flave of his M)- P"*“* 

kdtlb^ and fhe bring forth a child, and the perfon abovementioned chfid°bornof 
claim it, in this cafe (provided the confirm the claim) the 

parentage of the child is eftablifhcd in that perfon.-— This is the doc- eftabiifted in 
trine of the Zd/jir Ravodyet. — It is recorded, from Moo Toofaf^ that tf he* 

the confirmation of the Mokdtih is not requifite, in the fame manner 
as that of the fon is not required where the father lays claim to his 
fon‘s female Have. — ^The principle upon which the Zdhir Rawdyet 
proceeds is, that a mafter has no power of aftion over his MokdtWs 
acquifitions, fo long as he does not attain fuch power by the Mokd- 
iih\ inability to fulfil the contfadl of Kitdbaty or by his breach of that 
contraft : — contrary to the cafe of father and foKy as a father has an un- 
difputed power of aftion over his fbn’s property; wherefore they are not 
analogous cafes. — And here the mafter is refponfible to his Mokdtib for 
the Akir of the female flave, as he has no aftual property in her until 
efter carnal connexion; becaufe he had a certain right in her, [in virtue 
of her being the flave of his which right is of itfelf fufficient to 

the admiflion of the claim of off springy whence there is not any neceflity for 
confidering his property in her to have exifted previous to the embrace. 

In the fame manner, he is refponfible to his Mokdtib for the value of 
the child, becaufc it ftands as the child of a Magroor * ; fince the maf* 
ter, in having carnal connexion with the flave of his Mokdtiby pro- 
ceeded upon a prefumptive proof y namely, that of her being the pro- 
perty of his property, (as the Mokdtib is his property,) — and where 
he (under a perfuafion founded upon prefumptive proof) has carnal 
connexion with the favCy it is not fuppofed that he is confenting to 
Jiis child being a (lave: hence the child is made free, in return for the 

• Magroor literally fignifies a perfon who is under a deception.— In the language of the 
law it is applied to a man holding carnal intercourfe with a woman whilft under a mifcon- 
ception with relpeA to his right in her, or her fituation ; — ^for inftance, a mafter of a female 
flave marries her to a man who conceives her to be free', in which cafe, if flie has a child by 
her huftiand, (which would, in common courfe of law, be a flave to the owner of the mo- 
ther) the father has a right to infift on purchafing his child’s freedom. 
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value ; and its defeent is eftablifhed in the mafter, as aforefaid : — but 
yet the mother does not become Am-Walid to the mafter, as he is not 
her aBual proprietor^ although he proceeded upon a prefumptive proof 
that he was fo; in the fame manner as a Magroor, who has carnal 
connexion with a female flave, under the conception of her being his 
property, where Ihe is not actually fuch. — What is here ftated relates 
to a cafe where the Mokdtib confirms the child’s parentage, and the 
mafter’s claim : but if he deny thefe, the child’s parentage camiot be 
eftabliihed in the majier^ according to what has been already obferved 
concerning the neceflity of the Mokdtib' & confirmation ; — yet, if the 
mafter ihould, at any future period, become /ro^r/V/or of the child*, the 
defeent is then eftabliihed in him, becaufe the ground thereof (namely, 
his former claim) ftill exifts, and the right of the Mokdtib, which was 
the obftacle, is amiihilated. 


• By the demife of the Mtkotib, before the fulfilment of the contra^ of Kitabat-, or, by 
the cotitrad becoming tudl in confequence of a breach of it on the part of a . 
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BOOK vr. 

Of El MAN, or V Off'S. 


E l Man is the plural of Tamen. — Tameeny iu its primitive feiife, 
means Jirength or power \ alfo the right hand : — in the language 
of the law it fignifies an obligation by means of which the relblution 
of a vower is ftrengthened in the performance or the avoidance of any 
thing; and the man who fwears or vows is termed the and 

the thing fworn to or vowed the Mahloof-ali-hee. 


Chap. I. Introdudory. 

Chap. II. Of what conftitutes an Oath or VoWy and what does 
not conftitute it. 


Definition of 
Eimdn*, 
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VOWS. 

Chap. III. Of Kafdray or Expiation. 

Chap. IV. Of Vows with reiped to entrance into, or refidence 
in, a particular Place. 

Chap. V. Of Vows refpeding various Adlons, fuch as 
comings ridings and fo forth. 

Chap. VI. Of Vows in eating or drinking. 

Chap. Vn. Of Vows in /peaking and converfmg. 

Chap. VIII. Of Vows in Manumj/ion and Divorce. 

Chap. IX. Of Vows in Buyings Sellings Marriage ^ &c. 

Chap. X. Of Vows relpeding Pilgrimage, Fajiing, and Prayer, 
Chap. XI. Of Vows in Clothing and Ornaments. 

Chap. XII. Of Vows in Striking, Killing, and fo forth.. 

Chap. XIII. Of Vows refjpeding the Pi^meni (/ Money. 

Chap. XIV. Of Mifcellaneous Cafes. 


CHAP. I. 


Oaths [of a 

kinds^ 

Perjury^ 


Oaths are of three different kinds;— first, Ghamoos ', — second, 
Moondkid, (which is alfo termed Makoodat ',) — ^and Third, Ltghoo. 

A Tameen Gbamos * fignifies an oath taken concerning a thing 

already 


• Literally, a failfe oath, or ptrjury . — .It is here proper to obferve that the cKftinAions 
explained in this chapter relate folely to fuch oaths or vows ar, being falfe or brtkin, are 
finful, and confequently fuppofed to excite the divine anger, which muft be appeafed by 

expiation: 
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already paft, in which is conveyed an intentional falfehood on the part 
of the /wearer: — and fuch an oath is highly finful; the prophet 
having declared—** whofoever fweareth falfely^ the fame Jhall God con- 
“ demn to hell'* 

KafAra, or expiation, is not incumbent (that is to fay, is of no 
avail,") in a Tameen Ghamoos ; but a repentance and deprecation of the 
anger of heaven are 'mc\im\x,nX..—‘Shqfet alleges that expiation is incum- 
bent, becaufe that was ordained for the purpofc of doing away any 
dilrefpeft Ihewn to the name of God, which is finful; and this dif- 
refpe£l is evident in a Tameen Ghamoos, as it is calling God to witnels 
to a falfehood ; a Tameen Ghamoos is therefore the lame as a Tameen 
Moondkid ; and as, in that, expiation is incumbent, fo in this like- 
wife. The argument of our doctors is that a Tameen Ghamoos is a, 
crime ot great magnitude, (or deadly Jin,) — and expiation is an a£t of 
piety, (whence it may be fulfilled by fajling, and intention is a con- 
dition of it ;) but there is no expiation for a deadly fn, arid confe- 
quently there is none for a Tameen Ghamoos : contrary to the cafe of a 
Tameen Moondkid, as that falls under the clafs of Mobah, or things in- 
different. 

Objection. — The defcription of Mobah, or indifierent, applies 
to things in which there is no offence; now as a Tameen Moondkid 
of an ofienfive nature, how it be Mobah f 

Reply. — ^T he offence, in a Tameen Moondkid, occurs fubfequently to 
the declaration of it, and is occafioned by a difrefpedl fhewn by the 
vower to the name of God, of his own free option; whereas the 
offence, in a Tameen Ghamoos, exifts from the firft; and fuch being 
the cafe, a Tameen Ghamoos is not to be confounded with a Tameen 
Moondkid. 

expiation : contrary to true oaths, or to vows dulj fulfilled, as the former of thefe are fre- 
quently required for the lake of juftice, and the latter are permitted, whence neither aq 
tath nor vew, fimply as fuch, can be foppofed to require expiation. 
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VOWS. Book VI. 

A Y AMEEN MoonAkid * fignifics an oath taken concerning a 
matter which is to come. — ^Thusa man fwears that he will do fuch 
a thing, or he will not do fuch a thing ; — and where the pronouncer 
fails in this,— (that is, where he does not aft according to the obliga- 
tion of his oath,) — expiation is iiKumbent upon him; and this is efta- 
■blifhed upon the authority of the facred writings. 

A Y AMEEN Lighoo + is an oath taken concerning an incident or 
tranfaftion already paft, where the fwearer believes that the matter to 
which he thus bears teftimony accords with what he fwears, and it 
fhould happen to be aftually otherwile : and from the divine mercy it 
may be hoped that the fwearer will not be condemned for fuch an oath, 
lince God has declared, in the Koran^ “ I will not call you 
“ TO ACCOUNT FOR AN INCONSIDERATE OATH.” An illftailCe of 
Yameen Lighoo is where a perfon fees Amroo paffing at a diftance, and, 
fuppofing him to be Zeyi, fays — “ by God that is 

A WILFUL vow, and a compulfatory vow, and an oath taken under 
a deception of the memory, are all the lame, and on account of each 
expiation is incumbent becaufe the prophet has faid “ there are three 
•“ points of ferious import, the /porting with which is alfo ferious, to wit, 
“ MARRIAGE, DIVORCE, and a vow.” — Shqfei, controverts this doc- 
trine. — His arguments will be hereafter necited at large under the head 
of Ikrdh, or compulfatory prqcefs. 

If a man do a thing which breaks his vow, either hy compulfion, 
or through forgctfulnefs, thele are both the fame, and expiation is in- 
cumbent upon him in either cafe, becaufe the fpecified aft which is the 
condition of expiation is not made void by the circumftances of com- 

* Literally, a contrail ed oa4h^ or vow> 
f Literally, a nugatorj oath, or (foinetimcs) a rajh oath. 

J That is, if the thing fworn to be or the vow be violated^ 

pulfion 
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pulfion or forgctfulnefs : — and fo alfo, if the thing (hould be done by 
a maniac or nn idiot , — becaufe there likewife the condition is actually 
fulfilled. 

Objection.— E xpiation is not incumbent but for the purpofeof. 
oHiterating a fin ; now no fin can be imputed to maniacs or idiots, as 
fuch are not made anfwerable ; it would therefore follow that expia- 
tion is not incumbent upon them. 

Reply.— A lthough expiation be intended- for the purpofe of ex- 
punging fin, yet the obligation of it in this cafe refts upon the argu- 
ment of a fin, (namely, the breach of a vow,) and not upon the adual 
Jin itfelf, fo that, wherever 'the breach of a vow appears, expiation is- 
incumbent.. 


CHAP. 11. 

Of what confUtutes an Oath, or F 9w, and what does not 

conllitute it. 


Y” AMEEN (that is, an oat/j or voiv) is conftltuted by the ule of the 
name of Almighty God, or of any of thofe appellations by which the 
Deity is generally known and underftood, fuch as Rihmdn and Ribeem*^ 
An oath may alfo be expreffed by fuch attributes of the Deity as are 
commonly ufed in fwearing, fuch as the power, or the glor^, or the 


* Anglice, ike merciful, and the Thofe attributes are- affixed to the name 

•f the Deity at the beginning of the Keran, and (in imitation thereof^ at the beginning of 
every MuJJiJmn book. 

might 


An oath 
be expn 
by uiing the 
name of God^ 
or any of his 
cuflomary it^ 
tributes; 



49 ^ 


V -O w s. 


Book VI. 


excepting his 
hn9!wltdg£t 
*wratb, or 
mercy. 


It is not con- 
^ituted by 
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might of God, becaufe an oath is ufually exprefled under one or other 
of thofe qualities; and the fenfe of Yameen^ namely, Jlrengthy is by 
this means obtained, llnce as the fwearer believes in the power ^ glory, 
might, and other attributes of the Deity, it follows that the mention 
of thefe attributes only is fufficient to ftrengthen the refolution in the 
performance of the a£l vowed, or the avoidance thereof. 

If a man fwear “ by the knowledge of God,” it does not confti- 
tute an oath, becaufe an qath exprefled by the knowledge of God is not 
in ufe : — moreover, by knowledge is frequently implied merely that 
which is known ; and in this fenfe the word knowledge is not ex- 
preffive either of the name of God, or of any of his attributes.~In 
the fame manner, fliould a perlbn fwear “ by the wrath of God,” or 
“ by the mercy of God,” it does not conftitute an oath, becaufe an 
oath is not commonly exprefled by any of thefe attributes i — moreover, 
by the word Rihmat [mercy] is fometimes underftood rain, and heaven 
is alfo occalionally exprefled. by that term; and by the word Gha%b 
[wrath] is underftood punijhment ; and none of thefe are either appella^ 
tions or attributes of the Deity. 

If a perlbn fwear by any other name than that of God,— >fuch as 
the prophet, or the holy temple, this does not conftitute an oath,— as the 
prophet has feid “ if any man among ye take an oath, he muji fwear 
“ by the name of God, or elfe his oath is void'' — If a perfon alfo fwear 
by the Koran, it does not conftitute an oath, although the Koran be 
the word of God, becaufe men do not fwear by xht Koran. — The com- 
piler of the Heddya obferves that this is where the fweafer only fays 
“ by the prophet,” or “ by the temple,” or hy i\xo Koran,"— hot 
if the fwearer fay “ if I afl contrary to what I now fay, may I be de- 
** prived of the prophet,” or** of the templef* or “ of the Koran," 
this conftitutes an oath, becaufe fuch privation would reduce the 
fwearer to the ftate of an infidel, and the fufpenfion of infidelity upon a 
condition amounts to Tameen. 


7 
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An oath is confirmed by the ufc of the particles of fwearing; and 
thefe (in the Arabic') are three^ namely, the letters waw, and be^ and 
te *, as oaths are commonly repeated and underftood under this form ; 
and in this fenfe thefe particles occur in the Koran. Let it be allb ob- 
ferved that the particles of fwearing are fometimes underjiood^ though 
not exprejfedi that is, are omitted in the expreflion, although implied 
in the fenfe ; and this conftitutes an oath ; as if a man were to fay — 
“ God, I will not do this,”— becaufe [in the Arabic') it is common to 
reject the particle for the fake of brevity fometimes indeed the letter 
lam is ufed for the fwearing particle, as it is capable (according to Mook- 
tar •[■) of being fubftituted for be. 


HANEEfA alleges that if a man Ihould fwear “ by the trutlo of 

God,” this does not conftitute an oath, and in this Imdm Mohammed 
coiiKides. There are two opinions of Toofaf recorded on this 
point according to one it is not an oath ; but according to the other 
it is an oath, becaufe truth is one of the attributes of the Deity, fig- 
nifying the certainty of the divine exiftence, and hence it is the fame 
as if the fwearer were to fay “ by God, the truth /” and as oaths are 
common under this mode of expreflion, fo an oath is here conftituted. 
The argument of Mohammed and Haneefa is that the term “ the truths* 
as here exprefled, relates merely to the identity of the godhead as the 
objeA of obedience, and hence an oath thus exprefled appears to be 
taken by that which is neither an appellation nor an attribute of God. 
The learned, however, fay that if a perfon exprefs himfelf thus “ by 
“ the truth I will do fo and fo,” this conftitutes an oath, becaufe the 
truth is one of the appellatives or proper names of God. — But if a per- 
fon were to fay ** I will do this truly,** it does not amount to an oath, 
becaufe the word truly can only be taken, in this cafe, as a corrobora- 

* Each of thefe letters, prefixed to the name of God, is expreflive of the Englifli ly '. 

+ A celebrated Jrabic grammarian and rhetorician, 

VoL. I. S f f tion 
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ikn or cmjirmatim of the promife contained in the fpeech, being the 
as if he were to fay “ I fhall do this indeed'* 

If a iflan fay “ I fwear," or “ I vow^' or “ tejiifyy' whether 
the words “ by God” be fuperadded or not, it conftitutes an oath, 
becaufe fuch words are commonly ufed in fwearing : the ufe of them 
in the prefent tenfe is undilputed ; and they are alfo fometimes ufed in 
the future tenfe, where the context admits of a conftruftion in the 
prefent ; and atteftation amounts to an oath, as in that fenfe it occurs 
in the facred writings : now fwearing by the name of God is both cuf- 
tomary azid conformable to the divine ordinances, but without the 
name of God it is forbidden ; when it fb occurs, thei'efore, it muft be 
conftrued into a lawful oath*: — hence fome fay that intention is 
not requifite in it ; others, however, allege that the intention is cf- 
fential, becaufe the words here recited bear the conftruftion of a pro- 
mfe^ — ^that is, they admit of being received as applying to the futurey. 
and, alfo of being taken as a vow without the name of God.. 

If a perlbn, Ipeaking in the Perjian language, were to fay “ I 
“ fwear by God,” it amounts to an oath, becaufe here the idiom 
confines the expreflion folely to the prefent : but if he were to lay 
fimply “ I fwear,” fome allege that this does not conftitute an oath.— 
If he were to fey “ I fwear by the divorce of my wifef this is not an> 
oath, as an oath is not fo exprefled in pradice. 

If amandin fwearing, fey “bythe(7ge,”or “theejf^e^re” (of God,) 
it conftitutes an oath, becaufe the age or exiftence of God fignifies his 
eternity, which is one of his attributes. [Several other forms of [wear- 
ing are fxre recited, but of no confequence, as their validity or nullity 
depends altogether upon certain peculiarities in the Arabic idioml\ 

* That is, the fuperaddition of the expreflion hy God,** muft be nnderflood in it, fo 

as to make it appear an oath made conformably to the divine ordinance, leA the fpeakcr, by 
fwearing in a way that is forbidden^ be found guilty of an offence. 



Cu AP. St 


? O W 


499 


If a perfon fliould fay “ If I do this may I be a Jew,'' or “ a 
“ Chrijiian," or “ an infidel^' it conftitutes an oath; becaufe, as the bytheimpre- 
fwearer has made the condition a fign of infidelity, it follows that he condition^ 
is confcious of his obligation to avoid the condition; and this obliga- 
tion is poflibic, by his making it an oath, in fuch a way as to render 
unlawful to himfelf that which is lawfuL — And if the oath relate to 
any thing which 'he has done in t\ie t 'nne — as if he were to lay 
‘‘ If 1 have done fo may I be a JeWy' or “ an infdely" and fo forth, 
this is a Tameen GhamooSy or perjury. The fwearer is not, howevef, 
in this cafe made a Jew or an infidel y becaufe the words “ may I be an 
infidel,” (and fo forth,) relate to fome future indefinite period. — 

Some, on the contrary, have alleged that he becomes adually as an 
infidel *, becaufe the penalty which the fwearer imprecates upon him- 
felf relates to the prefent inftant of his teftimony, being the fame as if 
he were to fay “ I am a JeWy &c.” — But the faff is, the fwearer 
does not become a Jew or infidel in either of the cafes before us, (that 
is, in that of a vow with refpeft to the futurcy or an oath regarding 
thej!>^,) provided he confider this merely as a form of /wearing-^: 
but if he believe that by thus fwearing he fully fubjefls himfelf to the 
penalty exprefled, he fullers accordingly, in either inllance, becaule 
he appears confenting to infidelity, on account of having ventured 
upon a thing by the commilllon of which he conceives that he may be 
rendered an infidel 


If a perfon lay “ If I do thus, may the anger of God fall upon 
me,” this does not conftitute a vow, as not being a cullomary 
mode of exprellion for that purpole. And fo alfo, if a perfon were to 
lay “ may I be an adultererfi or “ a drunkardfi or “ an ufurerfi 
becaufe thef^ are not generally underftood or received as forms of 
fwearina:. 

O • 


^ That is, becomes fubjcilocl to the penalties of ailual apoltacy from the faith, 
t Where no other penalty than that of expiation can be incurred. 


J All tlicfe cafes fuppofc the thing Avidato be falfe* 
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C H A P. III. 

Of Kafdrai or Eicpiation*, 

cxpS expiation of a vow f is efFe£ted by the emancipation of a flave ; 

man- and the emancipation of fuch a flave as fuffices in Zihar^ fuffices alfo 
“ * ' the cafe of a vow : — or if the fwearer chufe, let him clothe ten pau- 
pers, ^ving to each one piece of cloth, or more; (the imallefl; quan- 
tity to each is as much as is neceflary in prayer | :) — or if he pleafe, 
let him diftribute victuals among ten paupers, the lame as in the ex- 
piation of Zihdr . — ^All thefe modes of effecting the expiation of a vow 
are authorized in the Koran^ according to the words in the text,-— 

“ THE EXPIATION THEREOF MAY BE EFFECTED BY FEEDING TEN 
“ POOR PERSONS WITH SUCH FOOD AS IS USUALLY CONSUMED IN 
“ YOUR FAMILIES, OR BY CLOTHING TEN POOR PERSONS, OR BY 
. “ THE RELEASE OF A SLAVE.” — It is manifefe, therefore, that, in 
the prefent inftance, one of thefe three modes is indilpenlable. But 
if the delinquent (from his poverty, or other caufe) Ihould not be able 
OT falling. to effedl his expiation in any of thefe three modes, he may do it by 
falling three days fucceffively. — Shqfei fays that he has an option ; if 
he think proper, he may fall for three days fuccejjively y or for any 

* The term means not only an expiatory atonement for the breach of an ablb- 

lute vow, but alfo the fubftitution of an expiatory aft for the penalty impofed by a vower 
upon himfelf in the cafe of a vow fufpended upon a condition, by which had defigned to 
reftrain himfelf from the commilTion of any particular aft. 

t Meaning expiation for the breach or violation of a vow^ — or for any other defeription 
t»f Yamcen which admits of expiation, fuch as a Tameen Lighoo^ &c. 

I Mujfulnmns ni^ufl: be clothed in prayer at lead from the waift doivnwards* 

% ** 


three 
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three feparate days,— becaufe the words of the Koran are, “ if he be 

“ UNABLE TO DO THIS, LET HIM FAST FOR THREE DAYS,” which 
expreiHon is general. — ThtHanteJite doftors, in fupport of their opinion 
upon this point, quote the authority of the reading of Abdoola Ibn Maf- 
faoodi who expounds the text to mean three days fuccejjively ; and this 
accords with what occurs in the Hadees Majhhoor *. — ^With refpeft to 
what has been faid of the fmalleft quantity of cloth fufficient in ex- 
piation, it is recorded from Imdm Mohammed. — Haneefa and Aboo Toofaf 
affert that the fmalleft quantity of cloth proper upon this occafion is as 
much as may be fufficient to clothe nearly the whole body; for a mere 
Shilwdr -f- is not fufficient ; and this is the more authentic doctrine ; 
becaufe one who is only thus clothed is regarded as naked. — That por- 
tion of cloth, however, which may not fuffice in regard to clothing may 
be fufficient in eatings according to its value; that is, if a perfon w'ere 
to beftow, as an expiation, fuch a quantity of cloth as, although it 
may not fuffice for the proper clothings yet is equal in value to the feed- 
ing of ten poor men, it fuffices as a feeding expiation, whether fuch 
may have been the intention or not. — ^Thus if the perfon to make ex- 
piation were to give to each poor perfon the half of a proper drefs, (for 
inftance,) this would not be fufficient for an expiation by clothings 
but if the value of the cloth thus diftributed to each be equal to the 
price of three pounds of wheat, it fuffices as an expiation by 
feeding. 

If a perfon perform the expiation before the violation of his vow, it Previous fx-- 
does not fuffice. — Sbc^a maintains that it lumces, where the expiation n:)t Aiffice. 
is effeded by means of property, and not by fafiing, becaufe the expia- 
tor makes his atonement pofterior to the occafion of it, (namely, his 
vow,) and hepce the cafe is the fame as that of a pilgrim performing 

* A collcdion of traditions fo called. 

■\ A fpccies of drawers which arc a fufficient clothing for prayer . 

expiation 
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expiation for wounding game that is, if the pilgrim perform ex- 
piation alter the of wounding, it fuffices; and fo allb in the pre- 
fent cafe. The argument of our doftors is that expiatimi is ordained 
as an atopement for offence ; but in the cafe before us no offence has 
yet appeared.— In reply to what is advanced by Shafei^ they obferve 
that the vow is not the occajton of the offence, as nothing can be con- 
lidered in any degree the occafion of an offence, but what neccffarily 
leads thereto, and a vow does not neceflarily lead to its own violation,’ 
but is rather prohibitory of it ; hence the vow is not the caufe of the 
offence in the prefciit inf^ance ; contrary to the cafe of the pilgrim., 
adduced by Shafei, in which the wound inflifled upon the deer leads 
to its deftrudlion, by ultimately occafioning its death ; thefe therefore 
are not analogous cafes. — It is to be obferved that whatever the expia- 
tor may have given to the poor before the violation of his vow, he 
muft not take back again, becaufe this is almsy and it is not lawful for 
a man to take back his abm. 

If a man bind himfelf, by a vow, to the commiflion of a fin, as if 
he were to fwear “ by God I will not pray,” or “ I will not converfe 
father,” or “ I will murder fuch an one in fuch a month,” 
it is incumbent upon him to violate his vow, and perform an expiation, 
becaufe it is recorded in the traditions, that if a man vow a thing, 
knowing that the negleft is preferable to the fulfilment, he ought to 
a£t accordingly, performing an expbtion for the breach of his vow. 

If an infidel fKould make a vow, and afterwards violate the fame, 
either as an infidel or as a Mujfiulman, (fuppofing him to have been con- 
verted to the faith in the interim,) ftill he is not forfworn, becaufe h$ 
was not competent to make a vow ; as a vow is contradlcd (that is, is 
made binding) by a reverence for the name of God, and the vower, 

• Pilgrims are forbidden to deftroy game of any kind within a certain diftance of Me 
termed the Ihram [forbidden ground] of pilgrimage. 
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whllft he was an infidel, cannot be fuppofed to have entertained any 
reverence for the name of God: — ^ an infidel, moreover, is not com- 
petent to the performance of expiation, as that is an of piety. 

’ If a man make certain articles unlawful to him which are in 
their own nature lawful, as if he were to fay “I have made this cloth 
(or, this frov'^on) unlawful to me’f*,” yet fuch article docs not aftu- 
ally become unlawful to him, but he mufl perform expiation when he 
happens to put on that cloth, or to eat that provifion. — Shafe'i fays that 
expiation is not incumbent upon him, becaufe rendering unlawful that 
which is lawful does not amount to a vow, as a vow is an ad autho- 
rized by the law. — The argument of our dodors is that the words “ I 
“ have made unlawful,” evince the eftablifhment of illegality in th« 
thing : now there is a poffibility of eftablifhing illegality in a thing 
that is really otherwife, by fuppofing that the Ipeaker had-taken an 
oath that he would not wear the clothes, or eat the provilions ; and 
this fuppofition is adopted, in order to eftablilh the illegality declared 
by the fpeaker ; and it follows that whenever he does that thing which 
he has rendered illegal to himfelf, he becomes forfworn, whether the 
matter be great or fmall, becaufe when unlawfulnefs is once eftablifhed 
in a thing, the illegality pervades every part of it. 

If a man were to fay “ every thing lawful is unlawful to me,” 
every fpecies of food and drink forthwith becomes unlawful to him, 
iinlefs where the intention or defign of the vow has regarded fome- 
thing elfe. — This proceeds upon a favourable conftrudion. Analogy 
would fuggeft that the vower, as foon as he has uttered his vow, muft 
become forfworn, as being unavoidably and continually placed in the 
performance of fome lawful a(51, fuch as breathing., moving, rtjling, or 

* This is a phraie by which is underftood a vow trf" ahjlincnce from the thing exprefled. 

t III reciting thefe forms of vows, the addrefs [“ hyGod,” or “ 7 fwear," &c.J is, for 
the fake of brevity, omitted; it is always however to be underftood. 

fo 


Vows of ab- 
(iinence. 



vows. 


504 


Book Yt 


lb forth ; and fuch is the opinion of Ztfer upon it ; — ^but the more fa- 
vourable conllru^ion is that the defign of the vow is to eftablilh fome- 
thing, the commiffion of which lhall be a crime ; and as this cannot 
be effected where the intention, from the words of the vow, appears 
to be general^ regard to its univerfality drops, and fuch being the cafe, 
the vow will be conftrued as refpedting meat and drinkt for the fake of 
general application, as it is in pradtice commonly applied to the articles 
of cuftomary fubfiftence. A vow of this nature does not include the 
ufe of women, unlefs by the intention of the vower; but in this cafe 
it conftitutes an AilUf becaufe the form of words here recited is a vow^ 
bearing the interpretation of “ by God, I will not have carnal con- 
“ nexion with my wife:*’ and it is to be obferved that, where the 
vower, by the words “ every thing lawful^' intends womany yet 
meat- and drink are not excluded from the vow, but ftill remain and 
are to be egnfidered as conftituting a part of it. — What is now advanced 
is taken from the Zdhir-Rawdyet. — Our modern dodtors have faid that 
divorce follows a vow of this form, independant of the intention, as 
the aforefaid words are frequently ufed in divorce ; and there are de- 
crees upon record to this effedt. It is alfo proper that the lame rule 
Ihould hold where the vow is pronounced in the Perjian tongue^ for 
the fake of general application.— Let it be obferved, however, that if 
a man were to fay “ whatfoever I have in my right hand is unlawful 
** to me,” there is a difference among cafuifts concerning the effedl of 
it ; — fome dodtors fay that the intention is a condition, whilft others 
maintain that it is not fo ; it is evident, however, that divorce takes 
place from it, independent of the intention, on account of cuftom. 


A vow is 
binding with- 
out any con- 
dition annex- 
ed. 


If a perfon exprefs a vow in general terms, that is, not fufpended 
upon a condition, as if he were to fay “ I lhall fall upon fuch a day 
“ for the fake of God,” he is bound to the obfervance thereof, bc- 
caufc it is faid, in the traditions, “ whoever makes a vowy and fpecifies 
“ ity he is bound IQ the obfervance of what he has fo fpecifiedP 
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If a perfon fuipend a vow on a condition, and the condition after- 
wards occur, he is bound to the performance of what he has vowed; 
and expiation is here of no avail, becaufe the tradition above recited is 
general) — that is, applies to a fufpended as well as an «»fufpended vow; 
and ahb, becaufe a vow fufpended upon a condition becomes, upon 
the condition taking place, the fame as one of immediate performance . — 
It is recorded of Haneefa, that he receded from this doftrine, alleging 
that if a man were to fay (for inftance) if I do fo, I am under ob- 
“ ligation to perform a pilgrimage,” or “to faft a year,” or “ to 
“ beftow all my property in alms,” and then perform an expiation 
for his vow, it fuffices; and fuch is the opinion of Mohammed. — If, 
however, the vower fhould not make an expiation, but perform the 
thing which he had fpecified, he is difeharged from the obligation of 
that alfo, provided the condition be of fuch a nature as that the vower 
had no intention it (hould ever take place. The reafon of this is that, 
where the condition is of the defeription now mentioned, the fpeech 
of the vower, as aforefaid, bears the fenfe of a Tameen., or fafpendeJ 
vow, and alfo of a Nu%r, or abfolute vow : — evidently of a NuzCj be- 
caufe fuch a form of words is commonly ufed to exprefs a Nuzr; — 
and alfo of a Tatneen, becaufe the defign of the perfon. In fo ipeaking, 
is to reftrain himfelf from doing the a£l which conftitutes the condi- 
tion : and fuch being the cafe, it remains at his option either to per- 
form expiation, regarding his words in the light of a Tameen^ or to 
perform the condition fpecified, regarding them in the light of a 
it is otherwife, however, where the thing conditioned is not of the 
abovementioned defeription, but is actually intended hy the Ipeaker, — 
as where a man (for inftance) fays ** if God grant me a recovery 
“ from this illnefs, I am under an obligation to perform a pilgrimage,” 
for here expiation does not fuffice, but it is incumbent upon him to 
perform the aftual thing fpecified, becaufe in this cafo the words do 
not bear the fenfe merely of Tameen^ but alfo of an abfolute vow of 
performance.: — and this diftindion is approved. 
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A vow pro- Ip a perfbn make a vow of any thing, adding ** if it pleafe God,’^ 

ftounced,with ^ 1 1 • ^ mi* 1 

a refcrvation zs if he wcFc to lay by GoD I Will do this, GoD Willing, he cannot 
be forfworn, bccaufe the prophet has faid “ he who vows any things 
“ adding * if it pleafe God,’ cannot be forfworn.” — It is to'beob- 
ferved, however, that it is a condition that the words “ God willing* 
do follow in immediate connexion with the words preceding, becaufc 
if they be pronounced feparately, after having uttered the vow, it is a 
retradlatioii ; and a retra<Slation in Tatneen is not lawfuL 


C H A P, IV. 


Of Fows with refped to entrance into, or refidence in, a 

particular Place, 


Avowagainll 
entering a 
haufe is not 
violated by 
entering a 
mo/qite, 

&C, 


If a perfbn make a vow, that “ he will not enter any houfef and he 
Ihould afterwards enter a mofque, or fynagogue, or church, he is not 
forfworn, becaufe a houfe is a place built for the purpofe of dwelling in, 
(that is of fleeping, &c.) and buildings of the above defeription are not 
defigned for this purpofe : — the rule is alfo the fame, if the fwearer 
Ihould enter a porch or portico before the door of a houfe for the lame 
realbn. — Some have alTerted that if the portico be incloled, in fuch a 
manner, that when the front door is Ihut, a peribn may be laid to be 
in the houfe, the fwearer by entering fuch portico violates his vow, 
it being cuftomary for perfons to refide and deep in fuch a place. — If 
the fwearer alfo enter an Iw^ * he is forfworn, becaufe that is de- 


• An Iwan is an open gallery or balcony, on the top of, or adjoining to, an houfe,— 

the roof of which is generally fupported by feirs or pillars, for the benefit of the air, in the 
hot feafon. 
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iigned as an occafioaal refidence in the hot weather, and is a fpecies of 
dwelling as much as a fummer or winter refidence. Some have con- 
ceived that this is the cafe only where the Iwdn has four wa/ls^ [that 
is, where it is a complete quadrangle:] this diftinftion is made, be- 
caufe thole buildings in Koofa^ and other parts of Arabia, are gene- 
rally fo conllruded; whereas, with us [that is, in Hindofan and 
Perfd\ they have Commonly tJjree walls only, being quite open in 
front, and therefore are not to be confidered as a houfe. — Others, 
however, fay that entering an Iwdn is a violation of the vow, 
whether it be conftrufled of three walls, or of four ; and this is ap- 
proved. 

If a perfon fwear that “ he will not enter into a place f that is, 
into a Serai, and he afterwards enter a place which is defolatc and in 
ruins, he is not forfworn : but if a perfon fwear that “ he will not 

enter fuch a place,” the place being then in a good and habitable 
Hate, and he Ihould enter it after it had fallen to ruin, and been laid 
level with the plain, he is forfworn, becaufe the term Daar, among 
both the Arabs and Perfans, means any particular place, as with them 
it is common to fay “ fuch a Daar is peopled,” — or “ fuch ^Daarh 
“ defolate, (that is, abandoned ;”) now an edifice is the delcription of the 
term Daar, and this defeription is regarded in the firjl of the above 
cafes, but not in the lajl. 

If a man take an oath, faying “ I will not enter into this Daar^fi 
and the faid place fhould afterwards become ruined and defolate, and 
jfhould again be rebuilt, or repaired, and the fwearer Ihould after that 
enter it, he is forfworn, according to what was before obferved, that 
the appelUrtion Daar Hill continues to be applied to the place, after 
the deftruaion of the edifice which Hood upon it but if this place, 
after havitie been ruined and defolate, fhould be rebuilt as a niofque^ 
batf, or dwelling-houfe, and the fwearer fiiould, after that, enter it, 
he is not forfworn, bccaufe in any of thefc cafes the term Daar is no 
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longer applied to the place, as it is then called by another name, fuch 
as mofque^ and fo forth : and the fame rule holds where this perfon 
enters that place after the deftruftion of fuch tnofqtte^ bath^ or other 
public building, as may in the interim have been erefted there, be- 
caufe the place will not recover its original name after fuch de- 
ftrudion. 


A vow agamfl 
entering any 
particular 
iioufe is not 
broken by 
entering it 
wlien in ruins. 


If a man fwear “ he will not enter fuch a dweHing-houfe,”" and 
he fhould enter therein after it had been deftroyed or become defokte, 
he is not forfworn ; becaufe the term dnvellinghoufe is abrogated, as no 
perfon then dwells in it ; whereas, if the roof only fhould have fallen 
in, and the walls remain, and he were then to enter it, he would be 
forfworn, bccaufe it is ftill confidered as hahltable^, and the place does 
not lofe its appellation of a dwellinghoufe \Eait\ from that circumftance. 
In the fame manner, he is not forfworn where, the houfe having been 
deftroyed and laid level with the plain, another houfe is. built upon the 
fame fpot, and he then enters this houfe,— becaufe the term dwelling- 
houfe, as applied to the former houfe, was rendered inapplicable by the 
circumftance of its r»/«. 


Avow againft 
interin^ a 
houfe IS not 
violated by 
going upon 
the roof^ or 
entering the 


If a man fwear that “ he will not enter a certain houfe,” and he 
afterwards go on the top of the houfe, from the outjide, he is for- 
fworn, becaufe the roof is a part of the houfe. Some have faid that, 
with us, he is not forfworn. — In the fame manner,, he is forfworn if 
he enter the portico only of the houfe fpecified in the vow. The com- 
piler of xSxoiileddya obferves that this cafe admits of a diftinduon: thus, 
if the portico be fuch as that, if the door be £hut, it forms a part of the 
houfe, and it be covered in, he is forfworn, but if otherwife, he is not 
forfworn. — If he ftand under the arch of the doorway he is alfo for- 
fworn, provided the arch be fo conftrufted as that when the door is 
fhut it becomes iiKluded as a part of the houfe ; but if the arch be fo 
fituated as that, after fhutting the door, it is not included as a part of 
the dwelling, he is not forfworn, becaufe the door is defigned ^ a pro- 

tedion 
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tedion to the houfe ; fo that whenever the archway is not, by (hutting 
the door, included as a part of the houfe, but is without the door, it 
is evident that it is not included in the houfe. 

If a man Ihould fwear “ I will not enter into this houfe,” and it 
(hould fo be that he is in the faid houfe at the time of fwearing thus, 
he is not forfworn by fitting down in that houfe, nor unlefs he go out 
of the houfe, and again enter it. This is upon a favourable conftruc- 
tion.-— Analogy would fuggeft that the vower is forfworn, becaufe the 
effect of the commencement of the aft and of its continuance is one and 
the fame ; and as he would be forfworn by the commencement of the aft, 
fo he is by its continuance : but the more favourable conftruftion is that, 
admitting the effeft of the commencement and the continuance to be the 
feme, yet this can only be where the aft is of fuch a nature as to be 
capable of continuance^ which the entrance into a place does not al- 
low, as the word entrance fimply implies paffing from without to 
within. 

If a perfon fwear that “ he W'ill not put on a particular garment,” 
and fhould happen to have the feid garment upon him at the very time 
of his fo fwearing, and fhould forthwith take it off, he is not forfworn. 
And fo alfb a perfon riding upon a mule [or other beaft] if he takes an 
oath, faying *‘,1 will not ride upon this animal,” and fhould forth- 
with alight, he is not forfworn. In the fame manner, a perfon re- 
fiding in a houfe, if he fwear that “ he will not live in this houfe,” 
and thereupon begin to remove out of it, he is not forfworn . — Ziffer 
maintains, however, that the fwearcr, in the lafl of thefe inftances, 
is forfworn, as the circumftance upon which the violation of his vow 
isfufpended, (namely, his refidence in the houfe,) does already exift, 
however fhort the time may be. Our doctors argue that a vow is in> 
pofed with a view to the fulfilment of it, and therefore, that in the 
prefcnt inflance, fuch a fpacer)f time as admits of the fulfilment muft 
be excepted from the vow ; and hence, if the fwcarer make any delay, 

he 
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there. 


he is forfworn, becaufe fuch ads as are here mentioned are capable of 
continuance, as a man may, with propriety, fay “ I rode w/6o/<? 
“ dayy'^ or I wore fuch a robe far a day:" contrary to the ad of 
entrance; as a man could not fay “ I entered for a day and the pof- 
libility of continuance in fuch ads being thus proved, it follows that 
the effed of the commencement and the continuance is one and the 
fame : — but if the fwearer Ihould here purely intend the commencement 
of the ad, and fay that his defign was to vow that “ he would not 
ride again,” (for inftance,) his declaration is to be credited, as his 
w'ords admit of that conftrudion. 

If a man make a vow, laying “ I will not refide in this houle,” 
and he Ihould himfelf leave the houfe, his family and elFeds ftill re- 
maining in it, although he may have no intention of returning to re- 
fide there, yet he is forfworn, becaule he is Hill fuppoled to be an in- 
habitant of that houfe, from the circumHaftace of his family and effeds 
continuing therein ; as merchants, who refide in the Bazars, [that is, 
have Jhops there,] fay, notwithftanding, “ they refide in fuch a freet," 
meaning the refidence of their families. 

If a man make a vow, laying “ I will not refide in this city,” 
and he go forth from it, relblviiig not to return thither, although his 
family Ihould Hill continue to refide there, yet he is not forfworn, 
and his obfervance of the vow does not depend upon his carrying his 
family and effeds out of that city, according to what is recorded from 
Aboo Toofef, becaufe (contrary to the preceding cale) he is then no 
longer confidered as an inhabitant thereof in the cuftomary accepta- 
tion : — and a village is (in the Rawdyet Saheeh') declared to be the fame 
as a city, with refped to this rule. — Haneefa obferves, upon the pre- 
ceding cale, that the removal of the whole of the efleds from tlie 
houfe is neceflary, infomuch that if even a fngJe nail of the vower’s 
property be left therein, he is forfwpm, — becaule, as his refidence in 
that houfe was underftood from the whole tff his effeds being there, 

fo 
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lb will it Hill be underftood whilft any part of them remains therein.— 
Aboo Toofif alleges that the removal of a principal part of them is fuf- 
ficient, becaufe the removal of the whole is fometimes impra6ticable. 
Mohammed fays that the removal of fuch quantity only is neceflary, 
as might be fufficient for houlekeeping, becaufe any thing beyond 
that is not of a refidentiary nature; and the learned have agreed that 
this is the moft laudable diftinftion. — It is here requifite that the 
fwearcr remove to another houfe, without delay, in order that he may 
obferve his vow ; for if he Ihould not remove into another houfe, but 
into the Jireet or a mofque, the learned in the law fay that he does 
not fulfil his vow ; the reafon of which is that if a perfon were to re- 
move out of a city with his family, lb long as he does not fix upon 
another place of alx)de, his firft refidence remains with refpedl to 
prayer * ; whence, if he return to his former abode, he is Hill ac- 
counted an inhabitant ; and the fame holds good in the prefent 
cafe. 


CHAP. V. 

Of Vows refpeding varioiw ABtons\ fuch as comings 

ridings and fo forth. 

If a man fwear that he will not go out of the mofque, and after- 
wards delire another to carry him forth from it, and the other do lb, 
he is forfworn, becaufe an aft performed by the direftion of any per- 

♦ That is, he is ruppofed to be included m the public prayers offered up in the mofques 
for the welfare of that city and its inhabitants. 
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Ion is attributed to the diredtovy and it is here, therefore, the fame as 
if he had mounted a beail, and rode out upon it 4 but if another perfon 
were to carry him out of the mofque by compulfimy he is not forfworn, 
becaufe the aft of a perfon compelling cannot be attributed to the per- 
fon who is forcibly compelled, as he gave no direftion in it. — If, more- 
over, a perfon Ihould carry out the fwearer with his will, but without 
his direSiiony he is not forfworn, (according to the Rawdyet Saheeby') 
becaufe his removal cannot here be eftablilhed, as it can only be fo by 
the circumAance of his direfting or dehring it, and not by his will 
alone ; and his defire or direction do not appear. 

If a man fwear that he will not go forth [from his houfe] except to 
a funeral, and he afterwards go to attend the funeral, and fome other 
bufmefs Ihould then occur to him, and he go upon that bufinefs, he is 
not forfworn, becaufe the aft of going to the funeral was excepted 
from his vow, and his motions after that are not forthgoingSy as by 
going forth is underftood removing from the inftde of a houfe to the 
outfide. 

If a man fwear, laying I will not go forth towards Meccaf 
and he afterwards go forth with a defign of going to Meccuy and re- 
turn, he is forfworn ; becaufo his going forth with a defign of going 
to Mecca (which is the condition) is here found, fince, \iy going forth 
is underftood removal from the infde of the houfe to withouty which 
has here occurred. But ifhe Ihould have fworn, faying “ I will not 
“ come to hdeccaf and he afterwards go towards Meccay and return, 
he is not forfworn, nor until fuch time as he aftually enters Meccay 
becaufe coming implies arrivingy and that has not taken place. If a 
man fwear alfo “ that he will not^o towards Mecca f fome lawyers 
fay that the cafe will be the fame as this laft recited, whilft others af- 
fert that it correfponds with the preceding cafe ; this laft, however, is 
the more approved doftrine, becaufe going implies removal, and arrival 
is not necelfory to conftitute removal. 


If 
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Ip a man make a vow that “ he will go to Mecca^'* and he fhould 
not go to Mecca during his life, he is forfworn : but he will not be 
accounted forfworn until after his death, becaufe whilft life remains 
there is a hope of his fulfilling his vow. 

If a man make a vow, fayinsr to his wife “ if you go out unlefs 
“ by my permiffion, you are divorced,” and he fhould afterwards 
once grant fuch permiflion, and the woman go out accordingly, and 
fhe fhould again go out without her hufband’s permiffion, the confe- 
quence of his vow is incurred, (that is, the woman becomes divorced,) 
becaufe permiffion is requifite each time that fhe goes out, as he has 
excepted from his vow the a£t of her going out with his permiffion, 
and any other a£t of going out beyond that is included in the inhibi- 
tion, wherefore the confequence is induced by her going forth without 
his permiffion. — If the vower explain, faying “ I intended one per- 
“ miffion only,” his declaration is to be credited in a religious vieWy 
but not in point of /aw, becaufe, although his words, as above, are 
capable of this conftruftion, yet it is contrary to their apparent 
tendency. 

If a woman be defirous of going out, and herhufband fay “ if Cafe of ^ 

“ you go out, you are divorced,” and fhe thereupon fit down, and 
afterwards go out, the confequence is not induced, — that is, divorce f®®”^**** “ 
does iK)t take place : — and fo alfb, if a man be defirous of beating his fome pani- 
flave, and another vow “ if you beat him, fuch an one my (lave is 
“ free,” and the man, defifting only for a momentary fpace, beat his 
Have, the Have of the other perfbn does not become free. The reafbn 
of this is that the defign of the fpeaker in what he vows is to prevent 
that going forth of the woman, or that which (according to what then 
appears) the wotnan or the majler is intent upon doing, and of courfe 
the vow is reftrided to that beating, or that going forth, as the 
foundation of vow refts vipon what appears at the particular crifis.— 

This fpecies of vow is termed Tatneen Fowr, or a fudden vow: 
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zvAHamrfa is the firft who makes any mention of this kind of vow ; 
for previoufly vows were defcribed as of two ipecies, one general, 
(as where a man fays “ I will not do fo,”)— and the other rejlridied^ 
(as where a man fays “ I will not do fo this day :”) — but Haneefa de- 
duced from thefe a third, faying “ the third fort is that which is gene- 
“ ral with relpeft to the words, but refir i&ed with refpeft to the 


If a man invite another to fit down and eat breakfafl with him, and 
the other make a vow, faying “ if I eat breakfafl: my flave is free,’* 
and he fhould then proceed to his own houfe, and there eat his break- 
fafl, he does not incur the penalty of his vow, becaufe what he faid, 
as being an anfwer, relates folely to the fpeech of the other perfbn, 
and is therefore conflrued as regarding that breakfafl, to which the 
other had invited him. But if the perfbn thus invited were to anfwer 
“ if I eat breakfafl this day my flave is free,”— upon his breakfafling 
either there or elfewhere at any time during that day the penalty is in- 
curred, becaufe here he has fuperadded to his reply the expreffion, 
“ this day," and hence what he has faid is rendered a feparate fentence 
and not a reply. 

If a man fwear that he will not ride upon the be;^^l of any other 
perfon, and he fhould afterwards ride upon a horfe, the property of 
one of his flaves, who is a Mazoon, he is not forfworn, (according to 
Haneefa,') whether fuch Mazoon be involved in debt or not *. — If the 
Mazoon, however, fhould be very much involved in debt, the vower 
is forfworn, although he fhould not intend it, as the mafler, in fuch 
cafe, is not held (by Haneefa) to be pofleffed of any property in the 
animal. If, on the contrary, the debts of the Mazoon be of trifling 
confequencc only, or if he fhould not be in debt at all, the mafler is 
not forfworn, where he docs not intend it, becaufe in either cafe, he 

* Becaufe all the effcfts of his flave arc virtually his own property, provided the flave . 
be not involved in debt. 

is 
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is himfclf the virtual proprietor of the animal;— but the animal is held 
to belong to the Mazootty both in the eye of the law, and alfo by com- 
mon ufage, and hence concerning his belonging to the mafter there is 
no doubt ; wherefore his intention in the a£l: is requifite. Aboo Toofaf 
fays that he is not forfworn in any of thofe cafes, unlefs he ht(o inten- 
tionally y becaufe whether the animal be the property of the mafter or 
not is dubious. Mohammed, on the other hand, fays that he is for- 
fworn, although he be fo unintentionally, fince the animal is his pro- 
perty, as the two difciples hold that debt is in no refpeft repugnant to 
a Have being the property of his mafter. 


C H A P. VI. 

Of ^ ows with refpedl to Eating or Drinking, 

If a perfbn fwear that “ he will not eat of fuch a date-tree,” his 
vow relates to the fruit of that tree only, becaufe he has referred his 
vow to a thing which is not eatabley namely, the tree ; where- 
fore his vow is metaphorically taken to regard the article which 
is the product of the tree, namely, the dates ; and the fubjeft admits 
the metaphor, as the date-tree is the caufe of that article exifting. — 
But it is a condition that the dates do not undergo any change by a new 
operation ; for if he were to drink a Nabbeeza (or infufion) prepared 
from thefe dates, or juice exprefled from them, yet he would not be 
forfworn. 
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If a man that “ he will not eat of BoofrSi* [half ripe 
dates,] and ihould afterwards eat of them when they have become 
ripe, he is not forfworn ; and fo alfo, if he ihould fwear that ** he will 
“ not eat of thofe Rjtbs^* [ripe dates,] “ nor drink of this milk,” 
and he afterwards eat of thefe mixed together, after the Ritbs ihall 
have become mellow^ and the milk coagulated\ becauie the defeription 
of half ripe or of ripe is the motive of the vow, and thofe deferiptions 
are nodonger applicable; and in the lame manner, the milk being in the 
ftate of milk is the motive of the vow, wherefore the vow is taken re- 
Ipefting it Jlate\ milk, moreover, is ranked among eatables, 
wherefore, hy milk h not underftood anything which maybe produced 
from it. — It is otherwife where a man vows that “ he will not con- 
“ verfe with fuch an infant^' or “ with fuch z. youth f and he con- 
verfes with the inftnt after he becomes a man, or with the youth after 
he has become aged, — for here he is forfworn ; becaufe refraining from 
converfe with a Mujfulman is forbidden by the law, whether fuch 
Mujfulman be an infant or a youth; hence the deferiptions of in- 
fancy or adolefcence arc not regarded, in the eye of the law, as motives 
of the vow ; confequently the vow is underftood to refpeft fuch aperfon% 
and the vower is accordingly forfworn if he converfe with that perfon 
after he arrives at years of maturity. 

If a perlbn fwear that “ he will not eat of fuch a kid,” and he 
ihould eat thereof after the faid kid ihall have become a goat^ he is 
forfworn, becaufe the defeription of kif in fuch an animal, is not the 
motive of the vow, iince a perfon who avoids eating the flefli of kidi 
ftill more avoids eating the fleih of goats* 

If a man make a vow that “ he will not eat Boofrsf (unripe 
dates,) and. ihould afterwards eat Ritbs ^ (ripe dates,) he will not be 
forfworn, becaufe Ritbs are not Boofrs. * 


If 
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If a perfon make a vow that he will not eat Riths or Boofrs,'* 
and he Ihould afterwards eat Mozennibsy (dates which are beginning to 
ripen,) he is forfworn according to Haneefa. — ^The two difciples fay 
that he is not forfworn by eating Boofr-Mozennibsy in a cafe where he 
may have fworn not to eat Ritbs'y neither does he violate his 
vow by eating Ripb-Mozennibsy in a cafe where he has made 
a vow againft eating Boofrsi becaufe Ritb-Mozennibs are termed 
Ritbsy and Boofr-Mozennibs are termed Boofrs. Thus it is the 
fame as if a man were to make a vow with refpedt to buying', — that is, 
if a man were to fwear that he will not this day buy Rjtbsy (or ripe 
dates,) and he fhould afterwards on that fame day purchafe Mozennibs, 
(or half ripe dates,) he is not forfworn; and fb in this cafe likewife.~ 
The argument of Haneefa on this point is that Ritb-Mozennibs are fuch 
as rather incline to Boofrs, and Boofr-Mozennibs are the reverfe, — (that 
is, fuch as rather approach to Ritbs,") wherefore eating either of thofe 
is eating Boofrs or Ritbs, and the vow regards one or other of them : — 
contrary to the cafe of buying, as the buying relates to every fpecies, 
wherefore the inferior fpecies is a dependant of the fuperior. 

If a man vow that ** he will not buy any ripe dates,” and he 
fhould afterwards purchafe a duller of unripe dates, among which 
there may chance to be feme ripe, he is not forfworn ; becaufe the 
purchafe relates to the whole, and the fmaller quantity is a dependant 
of the greater : — but if the vow were made with refpe£l to eating, he 
is forfworn ; becaufe the eating of them relates to from time to time, 
wherefore the vow regards every one of them. This cafe is therefore the 
fame as if a man were to vow that he would not purchafe any barley, 
and he fhould afterwards buy wheat, having among it feme grains ot 
barley, in which cafe he is not forfworn : — but if he fhould vow that 
he would not eat any barley, and he fhould afterwards eat wheat, 
among which are feme grains of barley, he is forfworn, for the reafoti. 
here flated. 


If a man vow that “ he wjll not eat flefh,” and he fhould after- 
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wards cat the flefli of filh, he is not forfworn, on a favourable con- 
ftruftion of the law. — Analogy would fuggeft that he is forfworn, 
becaule the meat of iifli is termed JleJh, and fo it is denominated in the 
Koran : but the reafon for the more favourable conftru£tion of the law 
is that the meat of fiih is only termed flefh metaphorically, as jiejh is 
produced from blood, and there is no blood in JiJh, on account of their 
inhabiting the water. If the vower, on the contrary, were to eat of the 
flelh of a hog or a man, he would be forfworn ; becaufe that is actually 
flejb, although the ufe of it be forbidden, and a vow is fometimes made 
with refpeft to forbidden things : and in like manner he is forfworn if he 
were to eat of the liver or the paunch of any animal, becaufe that is in 
reality fejh, as being produced from blood, and is, moreover, ufed in 
the fame manner as flefti. Some lay that, in our times, the vower is 
not forfworn by eating of liver or paunch, as thefe articles arc not 
among us accountei 

If a perfon fwear that “ he will not eat or buy fatf (that is, 

I he is not forfworn by eating or purchafing fat, unlefs it be the fat 
or tallow of the belly. — The two difciples allege that the fwearer wooid 
violate his vow by purchafing or eating the fat of the back', becaufe 
the peculiar quality of tallow, which is melting in the fre, exifts in 
this Ipecies, as well as in that of the belly. — The argument of Haneefa 
is that the fat of the back is in reality flejh, as being produced from 
blood', and it is, moreover, uled as flelh, and thence the flelh derives 
its value and goodnefs; for which reafon a perfon eating it would vio- 
late his vow, where he had fworn not to eat flejh, and is not forfworn 
by felling the fat of the back, where he had fworn that he would 
“ not fell ya/.”— Some allege that this difierence fubfifts only where 
the vower has fworn concerning fat, but not where he has fworn 
concerning tallow, as that is never ufed in the way of flejh. 

If a man make a vow that “ he will neither eat nor buy flefh or 
“ fat,” and he fliould afterwards either eat or purchafe the fat tail of 
fheep, yet he is not forfworn ; becaufe this part is altogether diflindt 

from 
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from both flefli and. fat, as not being ufed for the fame purpofe as either 
of them. 

If a man (wear that “ he will not eat of this wheat,” he does not 
violate his vow, unlefs he chew it ; and if he fhould eat bread made 
of the wheat i he is not forfworn, according to Haneefa, — ^The two 
difciples maintain that by eating the faid bread he is forfworn, fmce 
by the terms of the vow i§ alfo underftood wheaten bread, according to 
common ufage. — ^The argument of Haneefa is that, the eating of 
wheat is a thing actually pra£lifed, as men eat wheat boiled and drefl- 
ed in other modes, and the literal acceptation muft (according to his 
tenets) always be preferred to the metaphorical, although that be fanc- 
tioned by cuftom. — If the fwearer fhould chew the wheat, the two 
difciples coincide in opinion with our dofters, that he is forfworn ; 
and this is approved, fince the eating of the wheat comprehends the 
chewing of it, in the common form of Metonymy, as where a man 
vows that he will not fet his foot in the houfe of fuch a perfon, and 
afterwards enters that houfe, in which cafe he is forfworn, whether 
he rides into the houfe, or goes in on foot. 

If a man make a vow, faying “ I will not eat of this flour,” and 
he Ihould afterwards eat bread made thereof, he is forfworn ; becaul'e 
flour is not eaten in its Ample ftate, and hence it is conftrued to mean 
fuch articles of food as are prepared from it.-— If, on the contrary, he 
were to eat the actual flour, he is not forfworn ; and this is approved ; 
becaufe here it is certain that the words were intended in their meto- 
nymical fenfe, and with that fenfe the eating of flour in its Ample 
ftate does not accord. 

If a perfon fwear that “ he will not eat breadf by this is to be 
underftood, fuch bread as is commonly eaten in that place ; and this 
is, in general, either wheaten or barley bread, one or other of which 

is almoft uuivei fally ufod. If, alfo, the fwearer fhould eat walnut or 
^ almond 
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almond bread in Irak * he is not forfworn ; becaufe fuch bread is not 
common in that region ; whereas, if he were to eat fuch bread in 
I’abrijidn “j*, or any other place where it is the ufual diet, he would 
violate his vow. 

If a perfon fwear that he will not eat Shawi^* (or Jiew,") then 
the oath relates to the jlejh of the Hew, and not to the vegetables or 
eggs that may be mixed with it ; becaufe the terra Shawd means the 
meat of the ftew, and is therefore to be conftrued in its literal meaning, 
unlels where the fwearer may have intended by the word Shawd to 
exprefs and include the abovemcntioned articles alfo, when the ab- 
ftinence ought to be conformable to the intention. 

If a perfon fwear that “ he will not eat I’abbeekhy" (or boiled 
meati) his vow refpeds boiled fiejh ;};. This proceeds upon a favourable 
conftruftion of the law, according to general ufage ; and the ground of 
it is, that the tinrejlrided fenfeof Tabbeekh cannot be admitted, on ac- 
count that this would preclude the vower from the ufe both of food 
and of medicine^ which is not his defign. The term fabbeekh^ there- 
fore, is here conftrued to mean the particular thing ufually underftood 
by it, (namely,y?i^ cooked in water ^ unlefs where the intention of the 
vower may have extended farther, as if he were to declare that he 
meant thereby every fpecles of boiled provilions, — for here his declara- 
tion is to be credited, ftnee this is a violence to himfelf, and a man is 
empowered to inflift penalties upon (himfelf. If moreover, in this 
cafe, the vower were to fup of the broth of JleJh-meat he is for- 
fworn, becaufe it partakes of the quality of flefti, and broth is alfo 


* A divifion of Perfia : the ancient Chaldea, 
t A province in upper Perfia : the ancient Hyrcania. 

): Tabbeekh literally means belled-, in common ufage it iignifies belled flejh } but accord- 
ing to its literal meaning, the term might equally well be applied to any other food.— This 
whole cafe turns upon the sxfrejs m& ienerallj accepted meaning of the word. 


termed 
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termed ’Tabbeekhy wherefore he would be forfworu, “ as having 
eaten ^abbeekh." 

If a perlbn vow that “ he will not eat any Rds," [head,] by this 
is to be underftood the head of an animal, as ufually prepared for 
cookery, and cxpofed to fale.— -It is written in the Jama Sagheer, that 
if a perfon fwear that he will not eat Rds^ by this is underftood the 
heads of rowj, bullocks^ and goatSy according to Haneefa ; — but that 
the two difciples hold it reftrifted to the heads of goats. — ^This diverfity 
of opinion, however, arifes folely from the difference of times ; for in 
the time of Haneefa the word Rds was ufed to exprefs the heads of 
both kinds ; but in the time of the two difciples, the heads of goafs 
only; and in our times, decrees are iflued according to whatever may 
be cuftomary in conformity with general ufage, as is mentioned in 
the abridgment of Kadoorce. 

If a perfon vow that “ he will not eat Fdkiba*f andhefhould 
afterwards eat of oranges., citrons^ dates^ pomegranatesy or cucumbersy 
he is not forfworn ; but if he fhould eat applesy melonsy or apricotSy 
he violates his vow. — This is according to Hane f a.— ~Thc two dif- 
ciples fay that he is alfo forfworn, if he eat oranges y dateSy or citrons. 
In fliort, Fdkiha is a term ufed to exprefs things introduced as a deli- 
cacy before or after meals, (that is, fuch things as are indulged in as a 
delicacy over and above the common food ;) and it is the fame whether 
the fruit of which it is compofed be driedy or in the natural ftate, pro- 
vided it be thus indulged in, in both ways, (for the vower would not 
be forfworn by eating dried melons, which it is not common to ufe as 
a fuperfluous delicacy,) and this is the cafe with apples, melons, and 
apricots, wherefore he would be forfworn by eating them ; but it is 

* Fakiha'islMiy in the lexicons, to mean fruit -, it in reality means any TuperU nous 
delicacy which does not come under the denomination of fotd, aad this generally conMs 
of fruit. 
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not the cafe with cucumbers and citrons, as thefe are confidered 
merely as vegetables in buying and fellings and alfo in eating ; — in buy- 
ing and fellings as they are fold by green-fellers ; — and in eating, as they 
are, at the time of meals, let along with other vegetables ; wherefore 
the vower is not forfworn by eating cucumbers or citrons. With re- 
Ipeft, however, to oranges, dates, and citrons, there is a difference 
of opinion, as above mentioned; — for the two difciples maintain that 
by eating of thofe the vower is forfworn, as the defcription of Fdkiha 
is applicable to them, fince they are the moft rare of all delicacies, 
and a higher treat than any other : but he is not forfworn, according 
to Hanetfa, becaule oranges and dates are efiten as food, and men eat 
citrons allb as a medicine ; wherefore the defcription of Fdkiha is in- 
complete, fince they are ufed for the fupport of life ; and hence it is 
that when dried they are ufed in cookery. 

If a perfon vow that “ he will not eat Iddmf by this is to be un- 
derflood any thing which is ufually eaten in bread — thus Kabobs arc 
not confidered as Iddm, whereas fait is fuppofed to come under this de- 
nomination. — This is according to Haneefa and Aboo Toofaf : but hndm 
Mohammed fays that whatever is mofl commonly eaten along with 
bread is to be regarded as Iddm, (and there is alfo an opinion recorded 
from Aboo Toofaf to this cffedl,) becaufe Iddm is derived from Mowd- 
demit, or congeniality, and fuch articles are ufually eaten with bread 
as are agreeable and congenial thereto, fuch as fimpleflefh, fowls, and 
fo forth. — The argument of Hanefa herein is that Iddm implies that 
which is eaten as a dependant, and dependancy is adlually found in a 
cafe of admixture where it Hands in the place of bread ; and it vittu- 
ally exifls where the article ufed is of fuch a nature as never to be eaten 
alone. With refpedl to what Aboo Foofcf alleges of Iddm being derived 
from Mowddemit, or congeniality, it may be replied that fuch conge- 
niality is completely found in admistture : — and vinegar, or other fimi- 
lar fluids, are never eaten alone, but mixed with bread or other food ; 

allb, is not ufually eaten alone', and it moreover is liable to 

melt ; 
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melt ; wherefore it is a dependant : (contrary to the cafe of jicjh, and 
other correfponding fubftances, which are frequently eaten alone :) — 
and hence, by eating thefe, the vower is not forfworn, unlefs where 
he- intends fuch articles in his vow, for this is a violence to himlelf, 
and a man is empowered to inflid penalties upon himfelf. It is to be 
oblerved that oranges and dates are not conhdered as Iddm: this is ap** 
proved. 

If a perfbn make a vow that “ he will not eat Ghadd^* [dinner^'l 
by this is underftood eating at any time from daybreak till noon ; as by 
AJha^ [fupper,] is underftood what is eaten between meridian prefer 
and midnight^ becaufe any time after the fun’s declination from the 
meridian is the time of Ajha. Some aflert that this was the diftinc- 
tion among the ancients ; but that with the moderns the time of Ajha is 
from afternoon prayer ; and the morning meal is that which may be 
eaten between midnight and daybreak, becaufe the morning is from 
midnight until daybreak. — It is to be obferved that where a perfon 
makes a vow againft eating dinner or fupper, a full and entire meal is 
to be underftood of either, fuch as is cuftomary ; this will, of courfe, 
be regulated by the ufual quantity of thofe meals in different countries 
refpe£tively ; but, to violate the vow, more than half the ufual quan- 
tity muft be eaten. 

If a man make a vow, faying “ if I clothe myfelf, or eat, oi 
drink, my flave is free,” and he Ihouid explain his intention, in the 
firft of thefe articles, to regard a particular kind of cloth only, his de- 
claration is not to be credited either with refpedt to a decree of the 
Kdzee^ or in a religious view ; (and the fame is to be obferved with rc- 
fpeft to the two other articles of eating and drinking^) becaufe inten- 
tion is not approved unlefs it be expreffed, and the cloth, or fb forth, 
are not mentioned in the vow. — If a man, alfb, were to make a vow, 
faying if I put on a robe,” or “ eat food,” or “ drink wine, — my 
flave is free,” and he afterwards fay that he meant this robe and 
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not that robe, or fo forth, his declaration is not to be credited in point 
of law : but it is credited in a religious view, becaufe the words 
food, and wine, are here mentioned ; but yet an intention of difcrimi- 
nation with refped to them contradicts appearances, wherefore his de- 
declaration is not to be credited as far as regards a decree of the 
Kdzee *. 


ingdrintong If a perfon wcre to make a vow that “ he would not drink out of 
“ fuch a fountain,” and afterwards lift water out of the fountain in 
a cup, and drink, he is not forfworn, — nor unlefs he lift it with his 
mouth, [that is, drink it without a veffel,] hi which cafe he would 
be forfworn.— The two dilciples lay he is forfworn if he drink it out of 
a cup, as this is the ufual mode of drinking. Haneefa's arguments 
are deduced from the Arabic. 


If a man make a vow, faying “ I will not drink of the water of 
“ fuch a fountain,” and afterwards drink the water of the fountain 
out of a veflel, he is forfworn, becaufe the water of the fountain, 
after being taken up and drank, is ftill referred to the fountain, which 
is the condition ; he is therefore forfworn, as much as if he were to 
drink water out of a ftream which runs from the fountain. 


Ip a man make a vow, faying if I do not drink, this day, of 
“ the water which is in this veflel, my wife is divorced,” and it 
fhould fo happen that there is no water in it, he is not forfworn ; and 
fo alfo (according to Haneefa and Mohammed) if there be water in the 
veflel, and it Ihould chance to be fpilled before the night of that day. 


* That is, if a man, having made fuch a vow, were afterwards to perform any of the 
ads therein ipecified, pleading that he made his vow under a reftridive intention, and that 
the articles he has eaten or drank, or the robe he has put on, were meant as exceptions there* 
from, the polEbility of the truth of this declaration is to be admitted i but yet the . 

(who can judge only from appearances), muft decree the emancipation of the flave. 
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Aboo Toofrf fays that he is forfworn, in either cafe, upon the clofe of 
that day; — and the fame difference of opinion fubfifts where a man 
makes a vow to God, (that is, where he fays “ by God I will drink 
“ of the water which is in this cup this day;) for it is a rule with 
Aboo Toofqf that the poffibility of fulfilling the vow is not a condition, 
either of the obligation of the vow, or of its continuajtce\ — whereas, 
according to Haneefa and Mohammed^ the poffibility of fulfilment is a 
condition of the obligation of the vow, and alfo of its continuance, be- 
caufe a vow is taken with a view to its accomplifhment, and it is there- 
fore requifite that the accomplifhment hepojffible and conceivable^ fb as to 
be obligatory. — The argument of Aboo Toofe^h that although the ac- 
complifhment of the vow be impoffible, yet its fubftitute (namely, 
expiation) is poffible; wherefore fuch a vow may be lawfully taken, 
inafmuch as it is the occafion of expiation : but to this we reply that it 
is requifite that the original aft be prafticable, fb as to render the 
taking of the vow valid, lince, if the original aft be imprafticable, 
how can the voW be taken fo as to give occafion for a fubflitute ? — 
and hence it is that a Tameen Ghamoos, (or falfe oath made refpefting 
a thing already paft,) cannot be taken in fuch a manner as to occafion 
expiation. — If, moreover, in the cafe now under confideration, the 
words “ this day” fhould not have been mentioned, but the vow be 
general, as if the man had faid “ if I drink not of tlie water in this 
veffel, my wife is divorced,” and there fhould happen to be no 
water in the veflel, he is not forfworn, according to Haneefa and Mo- 
hammed: but with Aboo Toofqf \\q is forfworn upon the inflaut. — But 
if there be water in the cup at the time of fpeaking, and it be fpilled 
before night, the vower is forfworn, according to all our doftors. — 
Aboo Toofef makes a diftinftion between an unrefri£ied and a refri£led 
cafe ; for he fays that, in the reJiriSied cafe, the vower is forfworn 
after the day is clofcd ; but, in the unrefriSied cafe, he is forfworn the 
inftant he ceafes from fpeaking ; the reafbn of which diflinftion is that, 
as the fpecification of a time is made for the purpofe o( exten/iofit the 
aft does not become abfolutely incumbent until the laft inflant of the 
timeiL and hence the vower is not forfworn until then ; but in the m- 
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verfing with 
a perion for a 
/pteiJUdtimt, 


had called to liiiia from a place fo diftant as not to be within hearing, 
in whicli calc he would not be forfworn, and fo here likewife. 

If a man make a vow that ** he wilji not fpeak to fuch an one 
“ ‘without his permiffion,” and the perfon mentioned fhould permit 
him to fpeak accordingly, but the vower be not certiHed thereof 
until after he (hall have fpoken to him, he is forfworn ; becaufe the 
term Izn [permiffion] is derived from the word Azdn^ which figniHes 
indication", or it a thing received by the earj, which can only 

be done by hearing. — Aboo Toofaf fays that he is not forfworn, becaufe 
fzn llgnifies licence, which is fully underftood by tacit confent alone; 
— that is, (like the xvill,') it does not depend upon any thing elfe : for 
inftance, if one were to fwear that “ he would not fpeak to fuch a 
“ perfon without his will,” and the perfon Ihould will his {peaking 
to him, but the vower be not certified thereof until after he has 
fpoken, yet he is not forfworn, becaufe the will is fully effablilhed 
by the perfon being merely willing, and does not depend upon any 
thing elfc. — But to this we reply that the will is merely an aft of the 
mind, whereas Izn it not merely fo, for the reafons above ilated. 

If a perfon make a vow, faying “ I will not {peak to fuch an one 
“ for a month f — it is to be underftood from the time of making fuch 
“ vow, becaufe if he were not to mention the words for a month, the 
vow would take place as a perpetual relinquifhment of converfe with 
the perfon mentioned ; the mention of d month, therefore, is for the 
purpofe of excluding from the vow any thing beyond one month, and 
hence that which is connefted with the vow muft be included in the 
vow, from the argument of the ftate in which it is pronounced, as 
being a ftate of anger, lince the reafon for the obfervance of the vow 
is the anger which occurs to the vower at that inftant, for which 
reafon converfe with the peribn mentioned is prevented from that 
inftant. It would be otherwife if a man Ihould fay “ by God I will 
" feft for a month,” becaufe, if the words “ for a month" were not 

mentioned, 
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mentioned} yet the vow would not take place as inducing a perpetual . 
faft; — the mention of a month, therefore, is merely for the purpofe 
of reftriding the faft to a month ; and as th^ montli is indefinite, and 
not f^cified, the fpecification of it is left to the vower. 

If a man make a vow that “ he will not fpeak,” and he after- Repetition of 
wards read the Koran at the ftated periods of devotion, he is not for- 
fworn; but if he fhould, at any other time, read the AToraw, he ia fo"*. 
forfworn. The fame rule alfo holds with refpeft to the Tiajbeeh 
leel -f-, and ^akbeer J that is to fay, if he repeat any of thefe at the 

ftated time of prayer, he is not forfworn; but if he fhould repeat them 
at any other time, he violates his vow. This proceeds upon a favour- 
able conftruftion. — Analogy would fuggeft that the vower is forfworn 
in either cafe, (and fuch is the opinion of Shcfei^ becaufe reading the 
Koran,, or repeating the I’ajbeeh, and fo forth, are all actual exertions 
of the fpeaking faculty. — ^The argument of our doctors is that prayer 
does not come under the deftription of fpeech^ either generally, or in 
the conftru£tion of the t,AW, the prophet having laid “ thefe prayers 
** which 1 teach are not capable of being conjlrued as containing any f 
“ the words of Some have faid that in our days the vower 

would not be forfworn, eVen at any other time than the ftated periods 
of prayer, becaufe the perfon who repeats thofe things is not faid to be 
but reciting ; and decrees pafs accordingly. 

If a man were to fay on the day [Tawin'] upon which I fpeak to Avow made 
** fuch an one, his wife is divorced §,” this extends both to the day and 

the night alio. 

‘ • Calling upon the name of God in prayer by faying “ Bzesm Allah ! in the name 

^ God.” 

+ Repeating the Kalma, or creed, there is no God but God, &c.” 

% Magnifying God (in prayer) by faying “ Allahoo Akbero!” [Gad h the great f.] 

§ It is to be obierVed, in this and other fimilar modes of cxpreHion, that the vow is by 
VoL. 1. Y y y no 
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becaiife the word where it comes m context with a thing 
which is not a matter of* continuance, means time generally % and as 
f|)ealcing to a perfon is not a matter of conthmancey by the word day^ 
is to be here underftood Ume in general.-^Vit if the fwearer fhouid de- 
clare that his intention in the vow was confined to the day-ximt iij 
particular, his declaration ihuft be credited with the Kdxee, becaule 
the term Tcmim is ufed alfo in this foife.— It is recorded from Aho9 
Toofaf that his declaration is not to be credited with the Kd%ee, as it is 
contradlilory to general ufage. — But if the vower fhould, in the place 
of the word day^ ufe the word nighty by fiiying “ cai the n^bt \LaH\ 
“ on which I converfe,” (and lb forth,) by this is to be underilood 
night only, becaufo the polidve meanktg of the term LmH is nighty ia 
the :&me mannef as the politive meaning of the term Nibdr is dey ; but 
no inlbnce is known being ufod to exprefs time gener^ly. 

If a perlon lay ** if I (peak to Zeydy unlefs a certain perlbn comei 
** his wife is divorced,” and he Ihould afterwards converfe with Zeyd^ 
before the coining of the other perfon, he is forfworn, — but, if rftery 
he is mt forfworn.— In the fame manner if the fwearer were to 
exprefs himfelf, “ if I Ipeak to Zeyd until fuch an one fliall have 
“ arrived,” or “ unlefs by permiffion of fuch an one,” or “ until 
** the permilhon of fuch an one,”— “ his wife is divorced,” and 
he Ihould afterwards converfe with Zeyd, before the arrival, or before 
permiffion obtained, of the other perfon, he is forfworn; — but, if 
^tcTy he is not forfworn ; becaufe the arrival pr permiffion is the ter- 
mination of the vow, which remains in force until the termination* 
but difeemtinues upon that taking place ; and he cannot be forfworn 
after the vow is completed. — ^In the cafe here ftated, if the perfon 
named Ihould happen to die, the vow ceafes : contrary to the opinion 
of j^boo Toofaf y for with him the vow does not drop, but the vower is 
forfworn if ever he Ihould fpe^ to The argument of Hmeefa 

no means efficient of divorce to the woman mentioned in it, but h conlidered, with 
fetpeft hevy as a vague and idle %«eoh, and ia ttfelf void, IndiioiBg aoihii^ mete dian 
an expiation on the part of the perfon 'peaking. 

and 
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is'that the thing prohibited by the tenor of the oj\th t? 
with Zeyd ) and this, by hi$ death, being rendered im- 
poflible, the vow drops of courfc : but with Ahoo Toofaf the poffibility 
is not a condition, whence upon the death of Zeyd the vow become# 
ferpetual. 

If a man make a vow, faying “ I will not fpeak to the (lave of Avow»gmft 
“ liich a perfbn,” without intending any /<arr//£-«/«r flave, —or, if he 
fhould exprefs his vow “ I will not fpeak to the or “ the defcribedis 

“ friend of fuch a perfon,” and the perfbn fhould fell his Have, or 
repudiate his wife, or fall at enmky with his friend, and the vower 
afterwards converfe with either of thefe, he is not fbrfworn, becaufe wMthatper- 
his vow is taken as regarding a circumftance which has its exiftence in defcr^S)n * 
a matter relative to the perfbn named, whether that matter be rela- 
tion by right <f property ^ as in the cafe of the (lave ; or relation by con- is done away. 
nexioHf as in the cafe of the wifey or the friend \ and when that mat- 
ter no longer remains, the vower cannot be forfworn.— The compiler 
of this work obferves that what is here faid is taken from the 'Jama. 

Sagheer\ and other authorities agree with it, in refpeft to the relation 
hy right of property : but in refpeft to the relation hy connexion tht 
vower would be forfworn, according to Mohammed, becaufe fuch re- 
lation is purely of an indicative nature, and is not to be taken in a re- ^ 

fridive fenfe, fince the cafe admits the defign of the vower to be a re- 
nunciation of converfation wfth thofe perfons-; as either of them is 
capable of being held asi enemy, from injuries received, but not be- 
caufe of the relation in which they ftand to the perfbn named ; the 
continuance of that relation, therefore, is not a condition ; and hence 
the effeft is connefled with the identical perfon of either, as in a cafe 
of pointed reference that is, if a perfon fay “I will not converfe 
“ with this friend, or with this wife, of fuch a perfbfi,” and he fhould 
converfe with them after the falling out with the friend, or the di- 
vorce of the wife, he is not forfworn; and fo here alfb. — ^The reafon 
for what is <»cited in ftie fmia Sagheer is that it is poflible that the 
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defign oi^ the vower may be to quit cohverfing with thofh perfons oa 
account of the relation in which they Hand to the perfon named; 
(whence he has not mentioned them with any pointed reference^ and 
^t is alio poflible that the defign may be merely to quit con verfing with 
thofe perlbns ; thus a doubt exifis, whether the relation be the motive 
to the vow or not ; and fuch being %ie cafe, the vower is not for- 
fworn by converfing with any of thole perfons after the difiblution of 
the relation in which they flood to the perfon named. — If, moreover, 
the man Ihould have made his vow with refpe<fl to a perfon particu* 
larly fpecified, by faying “ I will not converfe with this flave of fuch 
an one,** or this wife,** or ** this friend,** (and fo forth,) suid he 
fhould converfe with them after the flave fhall have been fold, or the 
wife divorcedy or the friend at enmity, he is not forfworn in the cafe 
of the Jlavey but he would be fo in the cafe of the wife or the friend.-^ 
This is the doctrine of Htmeefa and Aboo Yoofef. — Mohammed fays that 
he is forfworn in the cafe of the flave likewife ; and fuch alfo is thft 
opinion of Ziffer. And if a man were to make a vow, laying “ I 
“ will not enter into this houfe of fuch an one,”' or “ I will not ride 
■“ upon this beafl of fuch an one,** and he fhould enter the houfe, or 
ride upon the beafl, after the owner has diipofed of them, the fame 
difference of opinion prevails among the doctors as is above flatcd.— 
The argument of Mohammed and Ziffer is that the mention of the re- 
lation of the flave to his owner is for the purpofe of indicaticm; but 
pointed reference is more forcible, irf* indication, than the relation 
which a thing bears to another, as that ^tf>gcther obviates doubt ; 
wherefore regard is had to pointed reference alone, and the mention of 
the relation is nugatory, in the feme manner as in the cafe of the wife 
or the friend.— The argument of Haneefa and Aboo Toofcf is that the 
moving caufe of the vow, in the cafe of the flave, the houfe, or the 
animal, is feme property which is to be found in the perfon to whom 
they have reference ; becaufe the houfe or the animal are incapable of 
being of themfelves held in enmity ; and fo alfo the fave, as he does 
not fland in a rank fufiiciently refpe^able to admit his being an obje<fl of 

enmity ; 
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enmity ; wBerefore the quitting from converfe with thofe is on account 
of a property which is to be found in the proprietor of them ; and hence 
the vow is reftrifted to the continuance of the right of the owner : con- 
trary to a cafe of relation by connexion, fuchas the relation of the wife 
or the friend ; as enmity and feparation from them may be the delign, 
for which reafon the mention e relation in which they ftand to the 
perfon named is merely for the purpofe of indication ; and it is evident 
that the moving caufe of the vow, with relpedt to them, is fome pro- 
perty which is to be found in themfelves^ and not in the perfon to 
whom they have reference; becaufe they are mentioned with a 
pointed reference : contrary to the cale of the flave, the houle, or 
the animal, as in thofe cales the thing mentioned is incapable of being 
of itfelf held in enmity, unlefs on account of fome property to be 
found in the perfon in reference to whom it is mentioned, namely the 
proprietor. 

If a man make a vow, faying “ I will not fpeak to the owner ol 
** this turban.^' and the owner of the turban fhould afterwards fell it, 
and the vower Ihould thereafter converfe with the faid perfon, he is 
forfworn; becaule here the mention of the relation of the thing to the 
pcrlbn is purely for the purpofe of indication, llnce men do not fall at 
variance with turbans ; and hence it is the fame as if he had fpoken 
with a pointed reference to the owner of it, by faying “ I will not 
“ fpeak to this owner of a turban;” in which cafe he would be for- 
fworn ; and fo here likewife. 

If a. perfon make a vow, faying I will not converfe with this 
“ youth,” and he ihould afterwards converfe with him when he has ar- 
rived at an advanced age, he is forfworn ; becaufe the effeft is conne«£led j ^ ^ 
with the perfon mentioned; as a deferiptive expreffion is not neceflary veriing wth 
to Ipecify a perfon who is prefent, and the defeription of youth cannot 
be considered as the- motive to the vew. 
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If a perfo* make a vow, faying “ I will not converfe with fuch 
an one for a time,** [Hyncy} — or “ for a /pace of timef [Z;W»,] 
by thefe modes of expreffing time is to be underftood fix months; be- 
caufe Hyne fbmetimes means a Ihort fpace of time, and fometimes 
forty* years ; and it alfo is fometimes ufed to exprefs a few months ; — and 
the ^ce of fx months is a medium between thefe extremes ; where- 
fore, by the term Hyne is here to be underftood fix montirs. The 
principle upon which this proceeds is that a very fmall fpace of time 
cannot be defigned for the prevention of converfationy as prevention may 
apply to a little fpace of time, in common ufagey wherefore in fuch a 
cafe a vow is unneceflary iox prevention ; and a very long fpace of time 
is not defigned for prevention, as that ftands as a perpetuity : more- 
over, if he had omitted all mention of time, by not introducing the 
word Hyncy his vow would be taken as meaning to quit converfe with 
the perfbn named for ever ; but as he mentioned timcy it appears that 
his defign is not perpetual ; fince if it were fo, he would have omitted 
the word Hyne, or have ufed the word Abidy [for ever ;] and fuch 
being the cafe, it is afcertained that his intention in the word Hyne is 
fx months : — and fb alfb of the word Zirnduy as that is ufed in the fame 
fenfe with Hyne.>^Whzt is here advanced proceeds upon a fuppofition 
that the vower had no particular intention ; but if he fhould have in- 
tended to exprefs any particular fpace of time, it is to be underftoid 
according to his intention, becaufe that is the literal meaningtsf the 
words aforefad *. * 

* Some grammatical controverfy hm feUosts ni^efljng, the Wor4 JMfy wiucb does 
not admit of an intelligible tranflation. 
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If a.perfon make a vow iii the following terms, faying “I will 
“ not fpeak to fuch an one for days,” — by the word Aydm 

is to be underflood three days : but if he fhould ufc the reJlriSiing ar~ 
tick, faying “ I will not conveffe with fuch an one for the days,** 
\_Al-Aydm^ by this is underftoo<|^/e« days, according to Hanee/a,-—z.tAL 
a weeh, according to the two difciples. If the vower^, ^fo, were to 
exprefs himfelf, “ I will not fpeak to fuch an one for months^'' [Shoo- 
hoor,] by this is underflood ten months, according to Hane^a,—^zxid a 
year, according to the two difciples : — and if he fhould vow, faying 
“ I will not convcrfe with him for weeks,*' [yoomd,"] or ** for years,** 
[Soonatine,'\~—hy yoomd, (according to Hane^a,') is underflood ten 
weeks, — and by Soonatine ten years ; but the two difciples underfland 
by either of thefe the whole life of the fwearer. The arguments here, 
on both fides, are deduced from certain grammatical points in the 
AreAic. 

If a man make a vow with refpe<9: to his flavc, faying “if you 
“ ferve me for many days \^Aydmoon K.aj€eritoon\ you fliall become 
“ free,*’ — by many days (according to Haneefa) is underflood' ten days, 
becaufe ten is the greatefl number comprehended in the term Aydnt, 
which is the plural of OTawm . — The two difciples, on the other 
hand, fay that by the words mar^ days are to be undcrflood feven 
days only, becaufe any thing beyond is an excefs. — Some have af- 
ferted that if a man were to make this vow in the Perjian tongue, 
by many days is underflood feven, with all our doftors ; becaufe in the 
Perjian language there is no difference between more than ten days, 
kfs than ten, for men fey “ ten days or moref without expreffing 
day in ^ofiural*, 

• 'Hiii and the preceding eaSt fum i^n certain points eS grammar. In the 

language are four forts of plurals, of which one is termed a plural of paucity of the com- 

mentators fuppolc (with Hanttfa) that thisfpecies of jducal express any number up to ten, 
whilft others maiotam (with Adahammed) that the utmoft number which can be expt^ifbd 
by it is feven.— In the P erf an language a aojun is always exprefled in the^;^f«/er whenpre^ 
ceded by a plural numeral, although it confequently has a plural iignification. 

CHAP. 
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CHAP. ’VIII, 

Of Vows in Manumiffton and Divorce, 


Divorce vow- 
ed pn condi* 
tion of the 
birth of a 
child Cake5 
place al- 
though the 
child be flill- 
born. 


Freedom 
vowed in fa- 
vour of achild 
that may be 
born of a fe- 
male (lave 
takes place on 
her hrd live- 
bom child. 


If a man fey to his wife * “ whenever you bring forth a child, 
“ you fhall become divorced,” and fhe fhould afterwards be delivered 
of a. dead child, divorce takes place upon her; — ^apd in the feme man- 
ner, if a man fey to his female flave “ whenever you bring forth a 
child, you lhall become free,” and fhe fhould afterwards be delivered 
of a dead child, fhe becomes free ; — becaufe the coiidition, (namely 
chilSearing) is fulfilled, as an infant, though ftill-born, is yet a£lu- 
ally a childy and it is alfo termed a child by general ufege. Regard is 
moreover had, in law, to fuch a birth, whence it is that the "Edit is 
accomplifhed by it : and the difeharge which follows the birth of a 
dead child is termed Niffdsy as well as that which follows the birth of 
a living child : and in the fame manner the mother of fuch a child, 
where ftie happens to be a flave ^ and her owner acknowledges the 
child, becomes an Am~Walid. 

Ip a man fay to his female Have “ whenever you bring forth a 
child, that child is free,*’ and fhe be afterwards delivered, firft of 
me child dead^ and again of another child living, in this cafe the living 
child alone is free, — that is to fey, that one is free, but no other who 
may be born c^terwards. — This is the doftrine of Haneefa. — ^The two 
•difciples fey that no child whatever is emancipated, becaufe the oon- 

* In this and all the correfponding cafes, the firm of the vow, although omitted here 
for the fake of brevity, is always to be underftood as preceding the fentence— thus “ BV 

** God, whenever ytu bring firth, iic” or “ I vow, whenever, &c.** 

dition 
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dition of the vow has already taken place in the birth of the dead chiWf 
for the realbns Hated in the preceding cafe ; and hence the vow is dif- 
folvedy without its confequence,— (that is, the vow is accomplilhed 
and done aWay, without its confequence taking place,) — as the diflblu- 
tion of a vow does not depend upon the induftion of its confequence : 
thus if a man were to fay to his wife “ if you go into fuch a houfe, 
“ you are divorced,” and the enter that houfe after having been re- 
pudiated by a complete divorce, and her Edit be paft, the vow is dif- 
folved without its confequence ; and fo alfo in the prefent inftance, as 
a dead child is not a proper fubject of manuraiffion. — ^The argument of 
Haneeja is that the term JValid [a child] as exprefled in the vow, al- 
though it be applicable to one born dead^ yet in the prefent cafe is rc- 
ftrifted to the defeription of living, becaufe the defign of the vower is 
to beftow freedom upon a child, and as this is a power by virtue of 
which the defpotic authority of others over the perfbn endowed with 
it is removed, it cannot poflibly be eftablifhed in one who is dead. 
The term JValid, therefore, expreffed in the vow, is reftrifted to the 
living defeription ; in the fame manner as where a mafter fays to his 
female Have “ whenever you are delivered of a living child, fucli 
“ child is free,” and the Have is delivered of a dead child, and after- 
wards produces a living one; — in which cafe this living one is free ; 
and fo here likewife. — It is otherwife where divorce or manumijjion has 
been fufpended upon the birth of a child, for there the divorce or ma- 
numiffion fo fufpended takes place ; as in this inftance it is not requilite 
that the birtb be reftfided to the living defeription, fince the life of 
the child is not neceflary to the divorce of the wife, or the manumif- 
fion of the flave. 

If a man fay “ the firft: flave that I purchafe is free,” and he 
Ihould afterwards buy a flave, fuch flave is free, becaufe the word 
frfi points to the prior Angle flave, which applies in this inftance :— 
but if the vower, in fuch a cafe, were to purchafe two flaveS together^ 
and afterwards a third, none of theft flaves is free, becaufe fingularity 
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Ca(^ of a vov^ 
of freedom to 
the pur- 
chaied (lave. 


ttot apply to theJiird flavc, wherefore he is not the frj$. If, how- 
ever, this man had iaid “ the firft Have that rpurchafe^ff^^ is-free,’* 
the third ilave would be liberated, becaufe here the vower has in- 
tended fingularity at the time rf purcbafe^ and this one is the firft with 
to fuch fingularity. 

Ie 3' man lay ** \ht Jafl Have that I boy is free,”' and he Ihould 
porchafe a flave, and then die, yet the flave fo purchafed is not free; 
becaufe the term the lajl applies to the individual adjunB *, and as na 
other has preceded this one, he cannot be confidered as adjundl ; but; 
if the vower were to die after having purchafed another flave, this 
flave is free as being the individual adjunB. It is to be obferved that 
this fecond flave is free (according to Haneefa) from the day of pur- 
chafe ; and being free from the date of the porchafe, the fame is re- 
garded as from the whole of the property of the deceafed, on account 
of his having releafed him during health. — ^The two difciples fay that 
he is emancipated upon the death of that perfon, and hence it is re- 
garded as from the third of his property only, cm account of the de- 
ceafed having emancipated him upon his deathbed: for they argue that 
the pofteriorily of that flave cannot be fully eftablilhed, until fuch time 
as it becomes certain that no other can be purchafed cfter him ; and 
this cannot poflibly be determined but by death ; hence the condition 
is found upon the mafter’s deceafe, and the freedom of the flave is 
therefore alfo eftablilhed upon that event. The argument of Haneefa 
is that the pofteriority of the flave is afeertained by the mafter’s de- 
ceafe, but the defeription of pofteriority applies to him from the period 
of the purchale. — The fufpenfion of a triplicate divorce upon pofterio- 
rity is alfo fubjeft to the fame difference of opinion : — in other words, 
if a man vow “ the laft woman I marry fhall be thrice divorced,” and 
he firft marry one woman, and afterwards another, and then die, 
three divorces take place upon the fecond wife, according to 

• Arab. Fttrd is a term ufed foiely in gm?iigiar. 
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infomuch that Ihe cannot inherit of the deceafed : but according to the 
two difciples the three divorces take place upon her from the day 
of her hufband’s dcceafe, and conlequently flic does inherit 
him. 

If a man fay “ whoever of tny flaves c<Migratulates me upon the 
delivery of my wife fliall be free,” and afterwards feveral of his flaves 
fucceffivcly fliould inform him of his wdfe’s delivery, the one who firfl; 
brought the intelligence only is free ; becaufe by Bijhdrit [which is 
here rendered congratulation^ is meant any intelligence which works a 
change upon the countenance^ whether that intelligence be agreeable ot 
otherwifey (but yet in common ufage, it is requifite that the intel- 
ligence be agreeable^ and this defeription is fully found only in the 
frjl intelligence, — not in the fecondy or thirdy becaufe no change 
is by that wrought upon the countenance. — If, however, the flaves 
all bring him the news together y they are all free, as the Bijhdrit then 
proceeds equally from all. 

If a man were to fay “ if I purchafe a flave he fliall be free,” and 
he afterwards purchafe a flave, with a view, by his releafe, to effect 
the expiation of a vow, this does not fuffice for expiation ; becaufe it 
is requifite that the intention of expiation be aflbeiated with the occa- 
fion-of manumiffion, which is not the cafe here, as the vow is the 
caule of manumiffion in the prefent cafe, and at the time of making 
it expiation was not the intention of the vower ; and as to the purchafe 
of the flave, that is not the occafton of the manumiffion, but rather the 
condition of it. 

If a man purchafe, as a flave, his own father, with a view to the 
expiation of a vow, it fuffices, with our doftors. This is contrary to the 
opinion oiZiffer dJoAShafety who contend that the aft of purchafing a fa- 
ther is the condition of manumiffion, and not the occejion of i^ as the oc- 
cajion of it is relationjhip ; (for purchafe is an ejlablijhment of right of pro- 
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perty, and mnami^on is a dejfru^fion of that right, and each of thefe 
is repugnant to the others wherefore it is impoflible that purcbafe 
(hould be the occafion of manutmjjioni) and it thus- appearing that the’ 
caufe of the manumiflion is relationjhip and not purcbafe ^ the intention of 
the manumiflion is not aflbciated with the caufe of it. — The argument 
of our doctors is that tlie purchafe is blended with the manumiflion, as 
the prophet has faid “ no child makes fo effeSiual a return to bis parent' 
“ as one who y finding bis parent the flave of another, pur chafes, and-: 

thereby emancipates which proves that the prophet confti- ■ 

tuted the purchafe itfelf a manumiflion, as there is here no other, 
condition of manumiflion except purchafe, according, to all the, 
do(9tors. 


The cmanci- 
pation> (by 
purchafe,) of 


perfon to 
whom ihe 
Hands in the 


does not fuf- 


If a man purchafe, as a flave, a woman who has borne him a child, 
with a view to the. expiation of a vow, it does not fuffice. — The na-- 
ture of this cafe is thus. A man marries the female flave of another, 
and fhe produces a child to him, and he fays to her “ if I at any time 
“ hereafter purchafe you, you fhall become free, as an expiation of 
“ my vow,”' and he afterwards purchafe her, when the woman be- 
comes forthwith releafed, becaufe of the occurrence of the condition , 
upon which her emancipation was fufpended ; , but this does not fuffice 
for the expiation of a vow, becaufe the flave is a claimant of freedom 
in of IJieeldd* , and hence her freedom is not purely in confe- 

quence of the vow, and therefore does not fuffice for the expiation of , 
a vow.?— This cafe is contrary to one where a man lays to a female 
flave, who has not borne a child to him, “ if I purchafe you, you 
fliall become free as an expiation for my vow,” and he afterwards 
purchafe her ; for in this cafe the flave becomes free, and her freedom 
fuffices for an expiation of his vow, becaufe the flave is not in this 
inftance a claimant of freedom on any other ground, Ihe being eman- 
cipated purely in confequence of the vow, and not of any thing elfe; 


Her oufter claiming the child born of her as his twn. (Sec Claim of Offspring.) 

and 
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and the intention of expiation is found affociated with the occafion of 
the manumifiion :-F-lhc is therefore emancipated ; and it fuflices for an 
expiation. 

If a man fay “ if I make a concubine of a fen^le flave, Ihe (hall * 

“ be free,” and he ihould afterwards make a concubine of any female a femaieflave 
flave, his own property, the is free accordingly ; becaufe the vow has of 
been taken with refpedl to that flave, Ihe being the property of the " 
vower. — The principle upon which this proceeds is founded on the 
grammatical conftrudtion of the vower’s words in the original 
and it is accounted for thus: — theexpreffion “ a female favef in the 
cafe in queftion, is indefinite^ and an indefinite noun is comprehended, 
in an inftance of prohibition, in the way of general individuality * ; 
now here this expreffion Hands in the place of a prohibition, with re- 
gard to the defign^ (as the defign of the vower is to prohibit himfelf 
from concubinage^ and fuch being the cafe, the expreffion “ a female 
“ flave" applies to every flave individually. — If, however, the vower 
were to purchafe a flave, and make her his concubine, Ihe does not be- 
come free. — This is contrary to the opinion of Ziffer, for he maintains 
that Ihe alfo becomes emancipated; becaufe, as it is not allowed to a man 
to make a concubine of any woman who is not his properly^ it fol- 
lows that the mention of concubinage is equivalent to the mention of 
a right of property ; being the fame as if a man were to fay to the wife 
of another “ If I divorce you, my flave is free,” which is equivalent 
to his faying “ if I marry you, and afterwards divorce you,” — ^and 
fo forth — becaufe, as divorce cannot take place without property by 
marriage, the mention of divorce may be faid to amount to a men- 
tion of marriage \ — and fo alfo in the prefent cafe. — The argu- 
ments of our doftors on this point are, that a vow of manumiffion is 
not of any effeft, excepting in a cafe of a&ual right of property, or 


• Literally, “ in the way of univerfality of this is a technical phrafe, the 
fenfe of which is beft explained by the centext. 


where 
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where it is referred, eithca: to the right of 'property itfelf, or to the 
caufe of the right ; atid not one of thefc is found in the prefent cafi^ 
There is woa&ual right of property, evidently; nor is there any r^r- 
rencr to the right of property, as the vower did not fay “ If I beeme 
“ * female Have, and make that Have my concubine;” nor 

is there any reference to a caufe of right, as the vower has referred only 
to concubinage^ and that is not a caufe of right of property in a Have, 
becaufe Haneefa and Mohammed define concubinage \Tcfirree^ to 
fignify merely “ a man’s keeping his Have up, and providing a dwel- 
“ ling for her, and preventing her from going abroad, and having 
“ carnal connexion with her, whether he claim the children born 
“ of her or not;”’ {^Aboo Toofaf holds that the claim of children is 
nUo a condition, as a concubine is, in general ufage, one whofe chil- 
dren arc cl limed ;) — and no one of thefe particulars is a caufe of right 
of property. — Yet a right of property being requifite to concubinage, 
muft, in the prefent inftance, be taken for granted, as an eflential, from 
the neceflity of the concubinage (which is the condition) being legal: this 
right of property, however, is taken for granted only fo far as is necef- 
fary, and does not appear with refpedt to the confequence, (namely, 
emancipation^') becaufe whatever is eftabliflied merely ixomnecejfity , does 
not pervade beyond the point of neceffity. With relpeit to the ex- 
ample of divorce^ cited by Ziffer^ it may be replied that the confe- 
quence induced (namely emancipation) is there admitted only on ac- 
count of the vaw being made with refpedt to aiiual property, (for 
the Have is at the time the property of the vower;) and the 
marriage, which is there taken for granted, as a neceflary inference, 
is fo only with refpeil to the condition, (namely, Svorce,) but not 
with refpeft to the confequence ; infomuch that if the man were to 
fay to the ftrange woman “ if I divorce you, you are divorced thrice,” 
and he afterwards marry her, and divorce her, yet three divorces do 
not take place, as the condition had not been declared either under an 
ablual right of property, or in reference to fuch right, or to the caufe 
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of it : — this cafe, therefore, is analogous to the cale in qpeftion, for 
this reafon, that in both of them the eftablifliment of the cmdition is 
merely for the purpofe of admitting that^ but does not pervade to the 
admiffion of the confequence. 

If a man fay “ every perfon my property is free,” his Am-Walids^ 
and Modabbirs, and Abids^ all become free accordingly, becaufe the 
reference to a right of property with refpedt to them is complete, as 
all thefe arc the actual property of the fwearer : but his Mokdtibs do 
not become free, unlefs fuch be the intention, becaufe abfolute 
polfeflion does not apply to a Mokdtib^ whence it is that his raafter is 
not the proprietor of his acquifitions, and allb that it is not lawful for 
a mailer to have carnal connexion with his Mokdtiba: contrary to a 
Modabbira^ or Am-Walid: — reference to a right of property, there- 
fore, with refpe£t to a Mokdtiby is incomplete and deficient, for which 
reafon intention is requifite. 

If a man, having three wives, fay of them “ this one is divorced, 
“ or tbls^ or this^' divorce takes place upon the lafl: wife; and it re- 
mains in the choice of the hulband to declare and fpecify which one of 
the other two fliould become divorced, whether the jirjt^ or the 
fccomd", becaufe the vow, as above ex-prefled, is the fame as if he had 
laid “ one of you two-is divorced,— and. alfo ibis one.”-— The ground 
of this is found in the grammatical conftrudlion of thofe words in the 
Arabic. — In the fame manner, if a mailer Ihould fay, with refped to 
three Haves, “ this one is free,— or this one,— or this one,” — the laft 
becomes free, and it remains at the option of the mailer to Ipecify 
which of the others lhall be free, the Jirfi or the feconcL 
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CHAP. IX. 

Of Fows.in Buying i Sellings Marriage^ and fo forth. 


A vowagainft If a mail make a vow, faying “ I will not fell, ox puf chafe, or hire 
Mce*of c™ “ 0*" reyitf and he fliould afterwards appoint any perfon his 

>^oia^ted by”°* o*" OF fo forth, he is not forfvvorn; becaufe the 

procuring an agent is the contraftor, and not his conjiiluent, infomuch that all the 
formth^'^’ rights of the contract appertain to the agent, not to his conftituent; 

(whence, if the vower himfelf were a party to the contradt, he would 
' be forfworn ;) — and fuch being the cafe, the condition of violation, 
namely, the contra^ of the principal, is non-exiftent, nothing attach- 
,ing to him, excepting only the effeSi of the contradl, not the contract 
itfelf. He is, therefore, not forfworn, excepting where he fo intends, 
(as this is injurious to himfelf,)— or where the principal is a perfon of 
high rank, and confequently is not accuftomed himfelf to make con- 
tradls, in which cafe he would be forfworn by diredling another to adl 
for him ; becaufe a vow is made for the purpofe of reftraining from the 
commiflion of fome cuftomary adt; and it is ufual for fuch a perfon to 
tranfadl all concerns of purchafe or fale by commiflion; hence 
where he gives his orders to another refpeding fuch tranfadfions, and 
the other executes thofe orders, he is forfworn. 

If a man make a vow, faying “ I will not marry f or “ divorce 
‘ my wife," or “ liberate my flave," and he Ihould afterwards com* 
miflion another perfon to perform any of thefe adfs for him, by a 
power of agency, and the laid agent do fo accordingly, the vower is 
forfworn; becaufe the agent in fuch concerns adts merely as the 
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tiatWy or in the manner of a mejfenger, whence it is that he does not 
refer fuch a£ls to himfelf, but to his employer, to whom the rights 
thereof appertain, and not to the agent. Here, however, if the vower 
were to deckre that his intention in the vow was reftridbed to fuch 
marriage^ divorccy or manumijftotiy as might be executed by himfelf 
alone, yet his declaration is not to be credited with the K&%ee : but it 
is credited with God. — The reafon of this (hall be explained in a fub- 
Cequent cafe. 

If a man make a vow, faying “ I will not beat my llave,” or “ I or«ny 
will not kill my (heep,” and he (hould afterwards order another to 
do either of thefe, and the other a<Sl: accordingly, the vower is for- 
fworn ; becaufe a mafter has authority to beat his own flave, or to flay 
his own (heep, and is therefore entitled to authorize another to do fo; 
and the advantage thereof rcfults to him ; whence he may be faid to 
be himfelf the executor of either of thefe adts, becaufe the rights of 
them do not in any refpedt appertain to the perfon fo ordered. — But if 
the vower (hould explain that his intention was to reftrain himfelf from 
the performance of fuch adts as executed by himfelf y his declaration is 
to be admitted by the K&%ee : contrary to the preceding cafe of di- 
vorce, &c. where the declaration is not credited by the Kdzee. The 
reafon of this difference is that divorce merely (ignifies a (pecch which 
goes to the repudiation of a wife ; and a commiflion to effedl divorce 
refembles fuch a fpeech ; as the vow therefore extends to both of thefe, 
where the vower’s intention was that he would not pronounce -a di- 
vorce himfelf y he muft have intended a particular reftraint only, from 
a thing which was general in its application, [his vow,] and hence his 
declaration, although it be admitted with God, is not to be credited by 
theKdzeey as it contradidts appearances: — ^but the beating of the flave, 
or the flaying of the (heep, on the other hand, are perceptible adts, 
viflble in their effedts, and are immediately referable to the diredbor of 
them in the way of an efficient cau(e, (lince he is the cau(e of the 
beating or flaying,) and fuch being the caic, where he intended, by 

Vot. 1. A a a a his 
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his tow, to reftrain hhnfclf from the commiffion of thofe ads with 
his own hands ^ he intended what is the literal meaning of the words 
of his vow; his declaration, therefore, is crc(fited with Gon, and wkh 
theJCfewallb. 

norby em- If a man make a vow, laying ** I will not beat my child,” and 
fhould afterwards order another to beat the child, i^nd the other 
beat it accordingly, the vower is not forfworn ; hecaufo the 
vMt^re- advantage of the beating, namely, inJiru£iiony refults to the child, and 
tbe rf hence the ad of the perfon direfted muft not be referred to the direc- 
the vow. jg otherwile where a perfon direds another to beat his ficeoe^ for 

there the advantage (namely, obedience) refults to the SreSory in con- 
foquence of his order, and hence the ad of the perfon direded may be 
faid to be the ad of the direSior 


Avow of free- 
dom con- 
ditioned 
upon the fale 
of a Have 


If a perfon make a vow, laying “ if I fell this Have he is free,” 
and he afterwards fell that flave under a condrtioiF of option ■f, he {the 
flave] is free, becaufe the conditions of his foeedom (namely fale and 


cm Uie*in”ant t)oth accomplilhcd, the confequcnce, which is eman- 

of fale, Md cipation, takes place ; and the fale is null Thus alfo, if a perfon, 

null. ' ** bargaining for a flave, make a vow, laying “ if I buy this flave he 

“ lhall be free,” and he fhould aftciwards buy that flave under a c<m- 
dition of option, the flave is free ; becaufe the conditions of his free- 
dom, namely, purchaje and pojftjieny are both accompliflied.— This, 
according to the tenets of the two difciples, is evident, becaufe the 
freedom of the Have is fufpended upon the ad of purchafe, and the 


* Along cafe is hereiomitted, as it is purely of « grammatical natiwe, tanungentncly 
upon the different ef&fb of ilie Arahk particle Uimy according to its different jpolilioo in 
vonftruftion, and confequendy does not admit of an intelligifale tranflation. 

t That is, upon a condition, if not af^oved within -a trial of dicee days, of being le* 
turned by the purchafer. 

t Coniequcntly the mailer has no claim for the price ftipulated in the fale. 

condition 
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condition df option on behalf of the purchaier does not with them 
prevent the cftaUifhnoent dF the purchafer’s polleilkm i—- and fo alfo, 
according to the tenets of Hme^a^ beCauie the freedom m the cafe in 
<que{lion is fufpended by the fuipenfion of the vower, and a thing 
fufpended becomes the fame as a thing prmpt^ upon the condition 
being found ; and, as if, after purchafe, under a condition of option, 
the buyer were to emancipate his flave promptly ^ the flavc would be- 
come free by pofleffion being firft eftablilhed in the purchafer as an ef- 
Jintialf fo alio in the prefent cafe. 

If a man make a vow, faying “ if I do not fell this flave (or this 
*“ bondmaid) my wife is divorced,” and he ihould afterwards emanci- 
pate the flave or the bondmaid, or ihould grant to cither a I’adbeer, 
divorce takes place upon his wife, becaufe the condition, namely, 
his not felling them, is fully accompliihed, as fale cannot now poffibly 
take place, iince the flave or bondmaid mentioned, in confequence of 
the ad of manumiflion or Tadbeer^ remain no longer fubjeds of fale. 

If a woman fay to her huiband “ you have married another wo- 

man, in addition to me,” and the huiband, in reply, make a vow, 
faying “ every wife I have is divorced,** a divorce takes ^act (on the 
decree of the Kazee) upon the wife who has aflerted as above. — This 
is the Zdhir-Rawdyet. — It is recorded from Aboo Toofaf that the wife 
here mentioned does not become divorced, becaufe the words of the 
huiband, as ^ve recited, are to be coniidered merely as a reply to the 
woman, and mufl; be received as fuch : moreover, the deiign of the 
huiband in fo fpeaking may be merely to pie aft ^ and foot be his wife; 
and as this would be efFeded by the divorce of his other wives, the 
divorce is reftridled to the ether wives only.-^The ground upon which 
the Zdhsr-Razvtfyet proceeds is that the huiband’s expreflion is general^ 
as he has introduced the word ** every' (which generality) in ad- 

dition to the Ample reply« whence k appcfers-thathisintention \% generality y 
and not fpecidity ; and it follows the fentence muft be receiv^ as 
a ^eeeh de novoy and not as a reply.— In reply to the. arguments 
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of Ahoo Toofaf^ it is to be obferved that the words of the hulband 
admit of being conftrued into a defign of terrifying and frightening the 
woman, on account of her having upbraided him with t||iat which it i» 
lawful for him to do ; and, under iiich a conftrudlion, the reftriftion 
to the other wives is not admiffible.— If the huiband were to de-^ 
dare that his intention relpefted only the other wives, he is to be 
credited with God, but not with the Kdzee ; becaufe he has intended 
a particular thing by a general expreffion, and his words admit of being 
taken in this fenfe ; but it contradicts appearances ; his declaration*, 
therefore, is to be credited in a religious view, but not in point of law* . 


CHAP, x: 

Of f^ows refpet^ng Pilgrimag6^ Fqfting and Prqyen 


If a man make a vow “ to perform a Majhd [pedeftrian pilgrimage] 
“ to the temple of God,” it is incumbent upon him to perform a 
pilgrimage to the K6ha on foot,-— or that he make the viiitation termed 
Amrit\ and if he chufe be may ride on his pilgrimage, or Amrit\^ 
but he muft in this cafe perform a fecriiice. This is on a fevourable 
conllrudion of the law. Analogy would fuggeft that neither pil- 
grimage nor Amrit are rendered incumbent upon him, he having en- 
gaged no farther than to walk to the temple “ on footf which is not 
incumbent as an ad of piety, but is merely an inthffierent ad ; neither 
is going on foot the original defign, that being limply the performance 
^ pilgrimage or ./fwr/V— The reafons for the more favouraWe conr 
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ftrudion here are'twofold:— FIRST, has declared^that, in a' vow 

of this, nature, either pilgrimage or Amrit are incumbent upon the 
fwearer :-^secondl y , from the expreflion aforefaid either pilgrimage 
or Amrit are liniverfally underftood; and hence it is the fame as if he 
had faid “ l owe a vifitation to the temple on foot;’* wherefore it is 
incumbent upon him to perform his pilgrimage or Amrit on foot, or 
that, if he chufe to perform it on horfeback, he alfo perform a lacri- 
fice 

lif a man make a vow, laying “ if I do not perform a pilgrimage 
“ this year, fuch an one, my Have, is free,” — and after the lapfe of 
that year a difpute Ihould arife between the mailer and the Have, — the 
Have alleging that the mailer had not performed the pilgrimage, and 
the mailer alleging that he had performed it, and the Have’s witnelles 
bear tellimony in this manner, — “ that the mailer had performed, 
** within? that year, a fiicrifice at Kotfa^* the Have (according to Ha- 
nerfa and Aboo Toofqf) is not emancipated . — Imdm Mohammed fays that 
the flave is emancipated, becaufe the witneffes have teftified to the 
mailer having performed facrifice at /fog/o, which is a weE known 
afl, and which neceflarily implies that he has not performed pilgri- 
mage^ and hence the condition of the penalty, (namely, non-perfomv* 
ance of pilgrimage,) is ful&lled.. 

Bf a man make a vow that he will not fall, and he ftiould after- 
wards intend a fall, and keep the fame a Ihort time, and then break 
his fall within the fame day, he is forfworn on account of the con- 
dition of violation being fulfilled ; becaufe the word Scewm [fall] lig- 
aifies abllinence.from thofe things the ufe of which breaks a fall kept 
with a pious intent, which in this cafe is. evident. 

• Moft of the expreffions here treated of are to be fully underftood only in the original 
idiom; hence much of the reafoning upon them is loft in a tranfiatm. Two other cafes 
are here omitted forthe flSne reafon,.and alfo becaufe the rights of individuals arc no way 
concerned in them. 
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?^hR}a/^ If a man make a vow that “ he will not faft a day^^ and he aftcr- 
img ftr a day. WFfds intciid 3 faft* and obferVc the fame for %few hours (for inftance) 
and then break his faft* he is not forfworn* becanle he intended fuch 
faft as is regarded in the i<AW* and that is not completed timil it be 
accotnplifhed by the ending of the day ; moreover, the full time of a 
day is exprefsly mentioned in his words, “ I will not faft a day,' and 
therefore it is to be fo underftood. 


Cafe of a VOW 
againU pray^ 


If a man make a vow that “ he will not pray,” and he thould 
after that ftand up and perfoitn Kiradi^ [reading the Koraut^ or Rookoo^ 
[a fubmiffive pofture ufed in prayer,] he is not forfworn : but if he 
peifbrai the Sotjdm along with thofe other ceremonies, he is forfworn. 
This proceeds upon a favourable conftrH4ftion.-**-The fuggeftion of 
analogy is that he would be forfworn in cotlfequence of beginning to 
pray, from the correfpondence of this with a cafe of fafting ; that is, 
if a man make a vow that ** he will not faft,” and he fhould after- 
wards keep a religious feft, he would be forfworn upon the ctmmttKe- 
Ment of it ; arid fb alfo in the prefent cafe. The reafon of this is that 
a pOrfen, Upon beginning to pray, is termed a Mo^lke^ or praying 
perfbn, in the feme manner as one beginning ^religious faft is a termed 
SdyitHf or faflof : but the reafon for a more favourable conftru^ion 
is that prayer implies and includes a variety of ceremonies, fuch as 
Jtanehngf kneeling.^ znA projlration ; — and hence, until the whole of thefe 
be performed, it is not termed prayet : contrary to fs^ingf as that con- 
frfts of only one fiagle obfervance, namely, abfiinencd> 


If a mati vow that “ he will not perfoim prayer according to 
** ordinance of the law,” he will not be forfworn upon j 
until he come to that part of the ceremony which reciuires the fecond 
genuflection; becaufe, by the above modeof expreffion, he appears to 
mean that kind of prayer which is regarded in the law; and the 
fmalleft degree which conftitutes that is fwa geiiufleftions, as the 
prophet has forbidden Jhort or interrupted prayer. 
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CHAP. XI. 

Of Vows refpe6lliig Clothing aad Orimments* 


If a man make a vow, faying to liis wife “ if I put on any of your 
“ work, (that is, cloth of thread of your fpitming^) fuch cloth is 

“ Hiddee^ (tliat is, an offering at the ffrine f the prophet^y' a^d that 
man (hould afterwards buy cx)ttoa, and his wife fpin it into thread, 
and of that thread cloth be woven, and the man put on the lame, it is 
incumbent upon him (according to Haneefa) to make an oficring 
thereof at Mecca, The two difciples have aflerted that it is not in- 
cumbent upon the vower, in the cafe in qxielliou, to make an offer- 
ing of his cloth, unlefs where the thread has been fpun of cotton which 
was his [the vower’ s] property at the time of his making the vow ; 
for they contend that a iVboar, or devoting vow, is not valid, unlels it 
refpedl a£lual property, or be pronounced in a way which has refer- 
ence to the caufe of a right of property ; and neither of thefe are ex- 
iftent in this cafe, as the vower putting on the cloth, or the woman 
fpinning the thread of which it is compofed, are not caufes of a right 
of property to the vower. — The argument of Haneefa is that it is cuf- 
tomary for a wife to Ipin her hulband’s cotton, and whatever is cuf- 
tomary, the fame is meant and intended ; and the aft pf the wife, in 
Ipmning the cloth, is a caule of the hulband’s right in it* ; here there- 

^ According to the Mujfulman law, any change wrought in the deferiptive quality o# 
goods (fuch as turning cotton into thread) caufes in itfclf a transfer of the property from the 
fbemer peoprktor to the perfon who makes or effc6ls fuch change in it, independant of any 
prevkttis cootradi of purehafe, the perfen to whom fuch transfer of property is made re- 
maiiuiig to tlie original proprietor for the value of the goods in fheix; former ftate, 

(See Ufurpatien of Property.) 
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'fore appears a reference of the Noozr^ or Noting vow, to the caufe 
•of a right of property, wherefore the vow is valid; and "hence the 
vowcr is forfworn upon the wife {pinning- cotton which was his pro<. 
perty at the time of the vcrw ♦. 

'If a than make a vow that “ he will not deep on fuch a bed/’ 
and he fhould afterwards deep thereon, it -having a Iheet, blanket, 
■^quilt, or fo forth, fpread ovcrh, he is forfworn; becaufefuch cover-i 
; ing is alfb an appurtenance to the bed, and hence deeping on the co- 
vering msLy be iaid to be deeping on fuch bed. But if another bed be 
laid upon the bed which is the fubjeid of the vow, and the fwearer 
deep thereupon, he is forfworn, becaufe a thing cannot be an appur- 
tenance to a Jimilar thing, and hence deeping upon this bed is not to 
be accounted deeping upon the other. 

Tf a perfon fwear that “ he will not lit upon the ground,” and 
he ihould afterwards dt upon a carpet or mat fpread thereon, he is not 
forfworn ; becaufe a perfon in fuch cafe is not faid to be fitting on the 
ground. It is otherwile where the fkirts of his garment only are be- 
tween the ground and him, as his garment is merely an appurtenance 
to himfelf and hence is not to be confidefcd as the thing upon which 
dts. 

If a man vow that “ he will not fit upon fuch a feat,” and he 
fhould afterwards fit thereupon when there is a covering fpread upon 
It, he is forfworn; becaufe the perfon who fits upon that covering is 
confidered as the occupier of that feat, in common ufage, as this is 
the ufual way of fitting upon a bench, or other raifed feat. — It is 

• Here follows a long but very frivolous cafe of vows againft wearing Htekta [fuper- 
£uous ornaments] omitted in the tranflation, as it turns entirely upon the accq>tation of 
teem HuUeOi which has been held to conftft of different articles at different times. 

otherwife 
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otherwife where the feat which is the fubje£t of the vow has another 
feat fet over it, and the vower fits upon the upper feat, for then he is not 
forfworn, becaufe the fecond feat is a fellow to the firft, and a thing 
cannot be an appurtenance to a jimilar thing, (as has been already ob- 
ferved;) fitting upon the fecond feat, therefore, is not to be accounted 
the fame as fitting upon the jirjl^ which was the fubjed of the vow. 


CHAP. XII. 

Of V ows concerning Striking ^ Killings and fo forth. 


If a perfoii make a vow, faying [to another] “ if I ftrikeyou, my 
“ Have is free,” and the vower fhould flrike that man after his death, 
he is not forfworn; becaufe Jinking is reftrifted to life, as being 
the name of arl a£tion which gives pain, and excites the feelings of the 
perfon ftruck, which is not poflible with the dead. So alfo, if a man 
were to fay to another “ if I clothe you, my flave is free,” and he 
fhould after his death clothe him, he is not forfworn ; becaufe by 
clothing; when it is indefinitely exprefled, is meant a complete tranf- 
fer of property in hie article of clothing, and this transfer cannot be 
made to a defundl; unlefs when the vower by clothing fimply meant 
covering, in which cafe he would be forfworn, for here he intends his 
words in a fenfe which they are capable of bearing, — (Some doctors 
fay that, if a perfon were to make a vow in the Perftan tongue, faying 
to another “ if I clothe you, my flave is free,” and he fhould clothe 
that perfon after his death, he is forfworn ; becaufe by this, in the 
VoL. I. B b b b vulgar 
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ruigdr idiom, is meant limply covering.)-^ln the fame manner, if a 
man were to make a, vow, faying to another “ if I /peak to you, my 
** flave is free,” W “ if I come to you,” and fo forth, and he Ihovud 
fpeak to, or go to, that perfon after his deaths yet he is nor for/worn ;• 
becaufe the infetit of fpeaking is to impart ideas ^ which death prevents 
the poflibility of; and “ coming to the dead” implies a Zeedrit,- or vi- 
Jitationy which is not to the dead, but to the Jhrine or Maufoleum of the 
dead« 

V. 

If a man make a vow, faying to another if I wafh you, my 
“ flave is free,” and he fliould walh that peribn after his death, he is 
forfworn ; becaufe to 'wajh limply fignifies to ablute with a view to pu- 
rification, which takes place in the ablution of the dead. 

If a man make a vow that “ he will not beat his wife,” and he 
afterwards pull her hair, or feize her by the throat, or bite her with 
his teeth, he is forfworn; becaufe beating is the term for an a£t vvhich- 
caufes pain, and pain is excited by the a(^s in queftion. — Some have af- 
ferted that if thelc ads are done in the courfe of mutual playing and 
dalliance, the vower is not forfworn, becaufe under fuch circumflances 
thefe bear the conftrudion of jefis, and not of beating. 

If a man f.iy “ if I do not flay fuch an one, my w ife is divorced,” 
and the perfon mentioned l>e not living, and the vower himfelf know 
this, he is forfvvorii ; bccaule he here makes his vow refpeding that 
life with which God may inlpire the deceafed anew, — and as this is 
poflible, his vow Hands valid ; and he is then forfworn, becaufe the 
flaying of that peribn is in the common courfe of things impoflible. 
If, however, the vow'er be not aw'are of that perfon’s being already de- 
ceafed, he is not forfworn, becaufe he has here made his vow refpeding 
that life which he fuppofes to be cxifting in fuch a perfon, but which, 
in the common courfe of things, is no longer conceivable. There is. a 
diverfity of opinion between Haneefa and Aboo Toofef concerning this 
cafe, from the analogy it bears to the cafe of the vefl'el of water ; — 

that 
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that is, if a man were to vow “ if I do not drink out of this cup my 
“ wife is divorced,” and there Ihould happen to be no water in the 
cup, he is not forfworn, according to Haneefa and Mohammed, on ac- 
count of the invalidity of the vow, from the impoflibility of fulfilling 
it : but according to Aboo T-oofaf he is forfworn ; becaufe he does not 
liold the poflibility of fulfilment to be a condition of the validity of the 
vow ; — and fo alfo in the prefent cafe. In the cafe of the vejfel of water, 
however, there is no diftindion made with refped to knowledge-, that 
is, the vower (according to Haneefa and Mohammed) is not forfworn, 
whether he be aware of the cup having no water in it or not ; and this 
is approved. — It is otherwife in the cafe in queflion, for there a diftinc- 
tion is made, as has been already mentioned. 


CHAP. Xlll. 

Of F ows refpeding the Payment of Money, 


If a man make a vow, faying “ I will difcharge my debt to fuch an 
“ one fiortlyf this means within kfs than one month-, and if he fay 
“ I will difcharge my debt due to fuch an one in a length of time)' 
this means more than a month ; becaufe any Ipace within a month is 
accounted a Jhort time, and a month or any term beyond it is accounted 
a long time ; and hence it is that where two friends meet after a long 
feparation, one will fey to the other “ 1 have not feen you this month!" 
■and fo forth. 
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Difference, in 
a vow, be- 
tween the 
terms Jhortlyf 
and in a length 
of titne^ 
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A vow to dlf- 
charge a debt 
is fulfilled by 
difcharging 
it in light or 
ha/e money, 
or in money 
belonging to 
another^ 


or by means 
of l/quidation: 


If a man make a vow, faying “ I will difcharge my debt, owing^ 
“ to fuch an one, this day,” and he pay the debt upon that day ac- 
cordingly, and fome of the money in which he has paid it fhould af- 
terwards prove lights or bafc^ or the right of another perfon, yet the 
vower is not for (worn ; becaufe Ughtnefs is only a defeft, which does 
not deftroy the fpecie^ (whence it is that if one of the parties, in a con- 
trail of Sirf fale, fhould through negligence receive hafe metal in 
return {or pure metal, the exchange is completely fulfilled, — and io alfo, 
the feller is fully paid his price, in a contrail of Si///m fale, where he 
receives bafe coin in place of pure coin,) — and fuch being the cafe, the 
condition of fulfilment (namely the payment of the debt) is accom- 
plifhed: the vower, therefore, is not forlworn; the receipt of the money, 
al(b, where it is the right of a third perfon, is valid neverthelefs, and the 
fulfilment thus eftablifhed is not afterwards afleiled by the refloration 
of the fame to that third perfon. (If, however, any of the money, after 
payment, fhould appear to be compofed of pewter ^ or //«, the vower 
is forfworn ; becaule thofe metals are not regarded as fpecie, whence, 
if through negligence they fhould be accepted in zSillim or Sirf con- 
frail, it is not a lawful payment.) If, alfo, the vower fhould fell his 
flave to his creditor, within the courfe of the day, in lieu of the debt, 
and the creditor accept of the fame, the fulfilment of the vow 
is accomplifhed ; becaufe liquidation is one mode of dilcharging 
debts; — that is, the debt due to one party ceafes in lieu of the debt 
due to the other; (for the creditor is refponfible for whatever he re- 
ceives, as he receiv^cs it on his own account by becoming proprietor 
of it, and thus the fame obligation refls upon the creditor in behalf of 
his debtor as already refls upon the debtor in behalf of the creditor ;) 
a mutual liquidation, therefore, takes place between them, and the 
debt of each is remitted in lieu of the debt of the other. (This mode 
of difcharging the debt by liquidation is becaufe the ahlual difcharge 
is inconceivable, as the debtor does not here offer any thing but fub- 
fance^ and the right of the creditor is not to fubfiance^ but is merely 
to the debt which has been incurred by the other; and hence the 

learned 
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learned in the law fay “ a debt muft be difeharged with its 
Liquidation^ therefore, being one mode of difeharging debt, the fulfil- 
ment of the vow, in the cafe in queftion, is eftablifhed, becaufe the 
liquidation is eftabliflied upon the inftant of the fale of the flave. 

Objection. — The liquidation being eftabliflied upon the inftant 
of fale, why is the purchafer’s feizin of the flave^anade a con- 
dition? 

Reply. — Seizin is made a condition in order that the debt due to 
the feller, namely the price of the flave, may be fully confirmed and 
eftabliflied, becaufe although it be incumbent upon the purchafer from 
the inftant of fide, yet it ftands within the poffibility of ceafing, as it 
is poflible that the article fold may perifli before feizin ; but by feizin 
the debt is fully confirmed and eftabliflied upon the purchafer. 

— If the creditor make a gift of the debt to the debtor within the 

courfe of the day, the fulfilment of the vow is not eftabliflied; be- butnotbytlie 

caufe repayment has not taken place ; and alfo, beqaufe the difeharge of 

the debt is an ad of the debtor alone, and the gift of the debt implies 

that the creditor rclinquifhcs his right to it, which is an ad of the 

creditor^ and not of the debtor, wherefore the condition of fulfilment 

(namely, the ad of the debtor) is not accompliflicd. It is here to be 

obferved, however, that although the fulfilment be not accompliflied, 

yet the vower is not forfworn, but the vow becomes void ; becaufe 

the vow was reftrided to that day, and the creditor having remitted 

the debt within that day, the fwearer is thereby effedually precluded 

from the fulfilment of his vow before the expiration of its term, which 

does not take place until the end of the day, whence the vow becomes 

void, in the fame manner as in the cafe of the vefl'el of water*. 

If a debtor were to make an offer, faying to his creditor “ I will 

' accepi l eim- 

“ difeharee my debt to you, by partial payments,*’ and the creditor burfementof 
Ihould reply, with an oath, faying I will not thus receive my due 
by accepting part, and not the whok^^ and he fhould afterwards 


♦ See Chap. VL p. 524.. 
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taJce a part of the debt, yet he is not forfworn fo long as he receive* 
not the %vboIe debt thus by partial payments ; becaufe here the point 
whicli produces a violation of the vow is the receiving the •whole Hebf^ 
but in parUal fums^ and that has not taken place. — If the debt confitl 
of articles computable by weight, and the vower accept payment by 
two or moi^ weighings thereof, in fuch a manner as not to be em- 
ployed in any other concern between thefe two weighings, lie is not 
forfworn, although this he a partial mode of receiving payment, be- 
caufe the receipt of the whole at once is fometimes in any common 
way impodiblc, and hence any debt of this deferiptipn is an exception, 
from the prefent cafe. 

If a creditor make requifition from his debtor of a part of what is 
due to him, fuppofe Hvo hundred Dinns, and the debtor reply that 
he has not fo much money,” and the creditor difljelicve him, and 
he anfwer “ if I poflefs more than one hundred Dirms, my wife is di- 
“ vorced,” and it thould happen that he is, at the time of faying this, 
poflelTcd of fifty D//7«ronly, he is not forfworn ; bccaufe his delign, in 
this declaration, is merely to exprefs his denial of being pofleffed of 
more than one hundred Dirms ; and alfo, becaule his exception of one 
hundred Dirms involves an exception of every component part or pro- 
portion of one hundred ; and fifty is one of thefe proportions; where- 
fore fifty alfo are excepted, and hence he is net forfworn. And the 
rule is the fame, if, inftead of “ more than one hundred Dirms he 
Ihould fay “ other than one hundred Dirms or “ beyond one hundred 
** Dirms — becaufe all thefe terms equally exprefs exception. 


CHAP. 
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CHAP. XIV. 

Of Mifcellaneoui Cafes* 

If a man make a vow, faying “ I will not do fb and fo,’^ it is ne- 
ceflary that he for ever abftain from the commiffion of that aft, be- 
caufc he has exprefled the negative of the aft generally^ and hence the 
prohibition is general^ in confequence of the negative being unreEiric- 
thely exprefled. 

If a man make a vow that “ he will do fuch a thing,” and he 
fhould once do it, his vow is fulfilled, as he has not undertaken more 
than the commifllon of that aft in one Angle inflance unfpecified, be- 
caufe fuch is to be underflood from the words by which he binds him- 
fclf : fulfilment is therefore eflablifhed, upon his once performing a 
Angle inflance of the aft in queflion, whatever inflance that may be, 
and whether fuch performance be voluntary or cotnpuljtve. In a cafe 
of this nature, moreover, the vower is never confidered as forfworn, 
unlefs where he may be utterly excluded from a poflibility of perform- 
ing the aft, which can only be by his death, or by the deflruftion of 
the fubjeft of the aft. 

If a fultan, or other fupreme governor, or magtflrate of a king- An oath im- 

dom or province, fhould require an oath of a perfon that “ he will po^edbyaf*. 

_ y . premema- 

“ inform him of the dwelling of every evil doer, who fhall enter that 
“ territory,” and the perfon fwear accordingly, fuch oath binds him 
to convey fuch information to the raagiftrate aforefaid, during the ex- 
ijience of his authority only, and no longer; becaufe the intention of yate’# 

6' the 
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the maglllrate, in impofing fuch an oath, is to repel the wickednefs 
of evil-doers, or to prevent fuch wickednefs in others by the punifli- 
ment of thofe evil-doers ; conveying this information, therefore, after 
the expiration of the magiftrate’s government and authority, is of no 
manner of ufe ; and the expiration of the magiftrate’s authority takes 
place either on his deaths or his removal from office. 


A vow of gift 
is fulfilled by 


cepted of. 


If a mafter make a vow that “ he will beftow fuch a flave upon 
“ fuch a perfon,” and he fhould beftow that flave accordingly, and 
the perfon refufe fuch gift, yet the vow is fulfilled. — This is contrary 
to the doiftrine of Ziffer^ who confiders gft to be the fame as [ale, as 
being equally a transfer of property ; and as, if a man fwear that “ he 
“ will fell his flave to fuch a perfon,” and that perfon refufe to buy 
the faid flave, the vow remains unfulfilled, fo in this cafe like wife. — 
The arguments of our doctors on this point are twofold: — first, gift 
is a voluntary or gratuitous deed, and hence is executed on the part of 
the alone, independant of the receiver', thus we fay “ fuch a 
“ perfon prefented fo and fo to fuch a perfon,” although the other 
may not have accepted it ; — secondly, the defign of the fwearer, in 
making fuch a vow as the above, is to exhibit his own generofity and 
liberality ; and that is effeded by means of the deed of gift ; but a con- 
tract of fale is a mutual engagement, which can be executed only by the 
aft of both the parties concerned in it. 


If a man make a Vow that “ he will not (mt\[Reehan, and he 
(hould afterwards fmell to the rofe or the jeffiatnin, he is not for- 
fworn, becaufe Bjeehan is that fpecies of flowers which have no ftalk, 
and the Tofe and jeflamin have ftalks or branches from which they 

tneieniem 

which the de- depend, 
nomination of 
them is gene* 

rally taken. jp ^ make a VOW, faying that “ he would not pu*- 

“ chafe violets f and have no particular intention therein, the vow is 

conftrued 
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fpeft to odo- 
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conftrucd to mean oil of violets, from general cuftom, according to 
which, a perfon dealing in that article is termed a t;/o/(?/-feller; and 
as purchafe is founded upon fale^ a perfon purchafing oil of violets 
is termed a buyer of violets. — (Some doftors maintain that, with 
us, by the term violets is underftood the flower only, and not the 
-If the vower were to fay that “ he would not purchafe 
flowers f by this is to be underftood the leaves only, and not the 
oily as fuch is the literal rfteaning of his exprelfion ; and cuftom alfo 
accords with this, becaufe by flowers is ufually underftood the 
leaves of the flowers. In the cafe of violets cuftom has eftablifhed 
it otherwife, as the word violets is commonly ufed to exprefs oil of 
violets. 


END OF THE FIRST VOLUME. 
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ERRATA in the FIRST VOLUME. 

Page 70, line 14, for r. Tawm. 

73> ——.29, — 1 /harit^ r. Ijara. 

^6, 19, ~ Mokatiby r. Mokhatiba. 

106, — 1 1, — would, r. Ihould. 

197, •-—25, — heir, r. inheritee. . 
a8i, (marg. note, 1. 3 from the bottom) dek for. 

287, line 23, for Ajla^ r. Aila. 

401, «*~-»23, — • and, r. for. 

471, ■ — ..I. 13, after affembly^^ dele the 
— — 1, for defcent, r. parentage. 


321, — (note,) foraad, r. and. 

533, — — «* of which one is termed a plural of paucity,’^ u ** whiclx 

are termed plurals of paucity,” 





